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PREFACE 

TO THE FIFTEENTH EDITION. 


In this Edition the principal alterations in the 
text aro those rendered necessary by the changes 
made in law and practice since the publication of 
the last Edition, especially by the Settled Land 
Act, 1882, the Conveyancing Act, 1882, the 
Married Women’s Property Act, 1882, the Agri- 
cultural Holdings Act, 1883, and the Yorkshire 
Registries Act, 1884. Besides these alterations, 
the Editor has added the notes on the intro- 
duction of feudal tenures (p. 3, n. (q) ), the classi- 
fication of property, as real or personal (p. 14, 
n. (c) ), the introduction of hereditary estates 
(p. 21, n. (c)), and the difference between the 
rights of trustee and cestui que trust (p. 193, 
n. (y ) ). The additional pages (pp. 145 — 148) 
rela ting to the early history of free tenure are the 
Editor’s. And th% account here given of the 
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origin of copyliold estates (pp. 403 — 416), which 
now appears for the first time, was entirely 
written by him. The paragraph (pp. 523 — 525) 
on mortgages of land in Middlesex or Yorkshire 
is also new. 

7, Stone Buildings, Lincoln’s Inn, 

7 th May , 1885. 



PREFACE 


TO THE FOURTEENTH EDITION. 

In this Edition the alterations which have taken 
place in the law since the publieation°of the last 
Edition have been incorporated in the text. The 
work of preparing this Edition was not commenced 
until after the Author’s death ; and I alone am 
responsible for all alterations in, and additions to, 
the text of the last Edition. For my own part, 
I should have preferred to preserve a distinction 
between the original text of the Author, and all 
new matter of my own, by inclosing the latter 
within brackets ; but I do not think that this 
plan is advisable in a book intended for students. 
The principal additions are those dealing with the 
changes in the law made by the Conveyancing 
and Law of Property Act, 1881 . In particular, 
the last Chapter (Part VI.) is entirely my own. 
I can only hope that the value of my late father’s 
Work has not been impaired by my treatment 
of if 

T. CYPRIAN WILLIAMS. 

1, Stoke Buildings, Lincoln’s Inn, 

April , 1882. • 




PREFACE 


TO THE FIRST EDITION. 


The Author had rather that the following pages 
should speak for themselves, than that he should 
speak for them. They are intended to supply, 
what he has long felt to be a desideratum, a First 
Book for the use of students in conveyancing, as 
easy and readable as the nature of the subject 
will allow. In attempting this object he has not 
always followed the old beaten track, but has 
pursued the more difficult, yet more interesting, 
course of original investigation. He has endea- 
voured to lead the student rather to work out 
his knowledge for himself, than to be content to 
gather fragments at the hand of authority. If 
the student wishes to become an adept in the 
practice of conveyancing, he must first be a master 
of the science ; and if he would master the science, 
he should first trace out to their sources those great 
and leading principles, which, when well known, 
give easy access to innumerable minute details. 
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The object of the present work is not, therefore, 
to cram the student with learning, but rather to 
quicken his appetite for a kind of knowledge which 
seldom appears very palatable at first. It does not 
profess to present him with so ample and varied an 
entertainment as is afforded by Blackstono in his 
“Commentaries;” neither, on the other hand, is 
it as sparing and frugal as the “Principles” of 
Mr. Watkins ; nor, it is hoped, so indigestible as the 
well-packed “ Compendium ” of Mr. Burton. This 
work was commenced many years ago ; and it may 
be right to state that the substance of the intro- 
ductory chapter has already appeared before the 
public in the shape of an article, “ On the Divi- 
sion of Property into Beal and Personal,” in the 
“ Jurist” newspaper for 7tli September, 1839. The 
recent Act to simplify the transfer of property has 
occasioned many parts of the work to be re-written. 
But as this Act has so great a tendency to bewilder 
the student, the Author has since lost no time in 
committing his manuscript to the press, in hopes 
that he may be the means of bringing the minds 
of such beginners as may peruse his pages to that 
tone of quiet perseverance which alone can enable 

t 

them to grapple with the increasing difficulties of 
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Real Property Law. From the elder members 
of his profession he requests, and has no doubt of 
obtaining*, a candid judgment of his performance of 
a most difficult task. To give to each principle its 
adequate importance, — from the crowds of illus- 
trations to present the best, — to write a book read- 
able, yet useful for reference, — to avoid plagiarism, 
and yet abide by authority, — is indeed no easy 
matter. That in all this he has succeeded he can 
scarcely hope. How far he has advanced towards 
it must be left for the profession to decide. 

3, New Square, Lincoln’s Inn, 

29 th November , 1844. 
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INTRODUCTORY Cl lAlTKlt. 

OF T1IE < LASSES OF PROPER I Y. 

In the early ages of Europe, property was chiefly of a 
substantial and visible, or what lawyers eall, a corporeal 
kind. Trade was little practised c/ j, and consequently 
debts were seldom incurred. Then* were no public 
funds, and of course no funded proj**r<y. 'Hu? public 
wealth consist ed principally of land (/m, and the houses 
and building's erected upon it, of the cattle in the fields, 
and the goods in the houses. Now’ land, which b im- 
moveable and indestructible, is evidently a different 
species of property from a cow or a sheep, which may 
be stolen, killed, and eaten ; or from a chair or a table, 
which may be broken up or burnt. No man, bo ho 
ever so feloniously disposed, can run aw f ay with an 
acre of land. The owner may be ejected, but tin* land 
remains where it was ; and lie, who has been w rong- 
fully turned out of possession, may be reinstated into 
the identical portion of laud from which he had been 
removed. Not so with moveable property ; the thief 

(«; 3 HjkUnm’j* Middle Age*, • A) I HalUm** Middle Age*, 
367 — 369 . 

W.R.I*. H 


1‘roiH'Tty At 

fi * 1 - 

vi 


atructible. 


MovettbltM 

deAtructiblo. 



2 


1 Nl KOI >U ( TORY til A PTE R. 


may bo discovered and punished ; but if he has made 
away with the goods, no power on earth can restore 
them to their owiier. All he can hope to obtain is a 
compensation in money, or in some other article of 
equal value. 

©ml Mo&abh ' and immoveable (c) is then one of the sim- 
plest and most natural divisions of property in times 
of hut part ial civilization. In our law T this division has 
boon brought into great prominence by the cireum- 
?s of our early history. 


Tin* Nonnun By the Norman conquest, it is well knowm a vast 
Ht ‘ number of Norman soldiers settled in this country. 
The new settlers wen 1 encouraged by tlieir king and 
master; and whilst the conquered Saxons found no 
favour at court, they suffered a more substantial griev- 
ance in the confiscation of the lands of such of them 
os had opposed the Conqueror ((/J. The lands thus 
confiscated were granted out by the Conqueror to his 
followers, nor was their rapacity satisfied till the greater 
part of the lands iu the kingdom had been thus dis- 
posed of (* ). In these grants the Norman king and his 
vassals followed the custom of their own country, or 
what is culled the feudal system (/). The lands granted 
w'ere not given freely and for nothing ; but they w*ere 
given to hold of the king, subject to the performance 
of certain military duties a s the condition of their en- 


(r) Quandoque res mobile*, ut 
enttalla, pouuntur In vadium, 
qu&ndoqu© re* immobile*, ut U*r- 
rw, et tenement*, ©t redditus. 
Glanville, lib. x. c. 6. See also 
lib. vu. c. 16, IT. 

(if) Wright’* Tenure©, 61, 6i; 
2 Blnok. Com. 4S. 

' 2 Itallam’* Middle AgtSj 


424. Ah to the confiscation of 
land after the Norman Conquest, 
see Freeman’* Norman Conquest, 
ch. xvii. § 2 (vol. iv. pp. 22—27, 
32 — 56), and ch. xxii. (vol. ▼. pp. 
7, 17, 20 et **?.) ; Stubbs' Con- 
stitutional History, { 95 (vol. i. 
« p. 257, 2nd ©d.). 

(.C Wright’s Tenures, 63. 
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joyment (g). Tlie king was still considered as in some 
sense the proprietor, and was calk'd the lord para- 
mount (h) ; while the services to be rendered were 
regarded as incident or annexed to the ownership of 
the land ; in fact, as the rent to be paid for it. 


This feudal system of tenures, or holding *>f the Introduction 
king, wa9 soon afterwanls applied to all other lands, ** ' 

although they had not l>een thus granted out, hut re- 
mained in the hands of their original Saxon owners. 

IIow this ehango was efft*et<»d is perhaps a matter of 
doubt. Sir Martin Wright (/), who is followed by 
Blackstone (/»*), supposes that the introduction of 
tenures, as to lauds of the Saxons, was accomplished 
at a stroke by a law [/) of William the Conqueror, by 
which lie mjiiired all free men to swear that tiny 
would be faithful to him as their lord. “ The tonus 
of this law/' says Sir Martin Wright, “ are absolutely 
feudal, and are apt and pioper to establish that policy 
with all its consequences.*' Mr. liullam, however, 
takes a different view of the subject ; for while he* con- 
siders it certain that the tenures of the feudal system 
were thoroughly establish™! in Kngland under the 
Conqueror (/w), he yet remarks that by tho transaction 
in question an oath of fidelity was required from tho 
tenants of the great landowners, as well as from tho 


( g) 1 Hallam'# Middle Age*, 
178, 179, note. 

(h) Coke upon Littleton, t>.> a.* 
{»} Wright's Tenure*, 64, 60. 
(l t 2 Black. Com. 49. 50. 

(/) The 62nd in Wilkin#'#* Leg** 
Anglo- Sax onica? ; it appear* a# 
Laws of William the Ckmquen/r 
III. 2, in the Record Cummia- 
sioner*’ edition of the Ancient 
Law* and Institute* of England, 
and is Schmid, Die Geaetze ddt 
Angel Sfechaen. Statuimu# ut 


omne* liheri homine* feeder© ct 
ttarramento atfirmeot, quod intra 
et extra univeraum regnum An- 
glire Wiihelmo regi domino #uo 
fidt liit ew*»; volunt ; terra* et ho- 
nors* illiu* omui fidelitate uhique 
aenrare cum co, et contra iuiinieo# 
et alienigenaa defender*?. Cf. the 
▼emon given in Stubb#’ Select 
Cliarterm p. S3, 2nd ed. 

* (m) 2 Hal lam' a Middle Age*, 
429. 
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great landowners themselves, “ thus breaking in upon 
the feudal compact in its most essential attribute, the 
exclusive dependence of a vassal upon his lord” (w). 
The truth appears to be that Norman customs, and 
their upholders and interpreters, Norman lawyers, were 
the real introducers of the feudal system of tenures into 
the lam of this country. Before the conquest, land- 
owners were subject to military duties (o) ; and to a 
soldier it would matter little whether he fought by 
reason of tenures or for any other reason The dis- 
tinction between his services being annexed to his la?id, 
and their being annexed to the tenure of his land, 
would not strike him as very important. These matters 
would be left to those whose business it was to attend 
to them ; and the lawyers from Normandy, without 
being particularly crafty, would, in their fondness for 
their own profession, naturally adhere to the precedents 
they were used to, and observe the customs and laws 
of their own country. Perhaps even they, in the time 
of the Conqueror, troubled themselves but little about 
the laws of landed property. The statutes of William 
an* principally criminal, as are the laws of all half- 
civilized nations. Life and limb are of more importance 
than property ; and when the former are in danger, the 


(«) 2 llulhuu'g Middle Ajres, 
4 HO. Mr. liallniii refer* to the 
Saxon Chmuiele, which jfives the 
following #mmnt : > — Posten sic 
itinera disposuit ut pervenerit in 
few to Primitiarum t*d Searebyritf 
(Swum), ubi ei obviani venoruut 
rjus procoreel ; rt vmhm prtrdm 
t te* y qutttqnot essent m*t<e mt- 
/toric per totwn Angliam, hujuu 
riri aerri fuerunt, omneeque se 
illi subdidere, ejuaque fact! sunt 
nmli , me ei fidelitatia juramenUf 
prmstiterunt se contra alios quow- 
illi ftdo* futures.— Sax. 


Chron. anno 1086. A* to this 
assembly at Salisbury, see Free- 
man, Norman Conquest, vol. iv. 
pp. 691, 095; vol. v. p. 366; 
^Stubbs, Constitutional History, 
} 96 (vol. i. pp. 265—267, 2nd 
ed.). 

(</) Sharon Turner’s Anglo- 
Saxons, vol. ii. app. iv. c. 3, 560; 
2 HalUm’sltid.Agw, 410; Free- 
man, Norm. Conq., vol. i. p. 92, 
2nd ed. ; Stubbs, Const. Hist., 
36, 75 (vol. i. pp. 76, 189, 
dud ed.). 
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security of the latter is not much regarded. When 
the convulsions of the conquest began to subside, the 
Saxons felt the eflWts of the Norman laws, and cried 
out for the restoration of their own ; hut they were the 
weaker party and could not help themselves. By this 
time the industry of the lawyers had woven a net from 
which there is n<> escaping < ph But in what# precise 
manner tenures crept in, wa> a question perhaps never 
asked in those days; and if asked, it could not prohablv, 
even then, have been minutely answered (<y). 


I p 2 Ilulhiiu'.* Middle Aife*, 46.*. 

[f/ It i.s now generally accepted that the iutrodm turn of the feudal 

element into the Kntrlihh land law* w in urcomplcdied hy a gradual 

proeewj*. The main feature* of what i* called the feudal *y*tctu of 

tenure* Wert' 1 the principle that all land i*» held, either ni'nlmteiv 

nr imim*diately of t he king , J. tin union of tin* relation of lord and 

man w* it li that of lamtl »rd and tenant, wherein the ftenMuut! amice 

due fern the \a**Mil to hi*> *U|>erior 1* e.afiie the eondition of hi** holding 

land granted to him hy hn> lord . and tin juri*di< tioti of the lord 

over hiN ttiiniit.N. The jn r^ona) nhitioti of lord and man wun kn »wn 

to V.nglifdi law U for» tin N‘>»fnati ('otiqtie*? And it aj*jnar** that 

Kngli.*di institution-* wer* m otin r t« *q*e< t* t< inline toward* f<ud;th*tii 

at the tim*‘ <>f tin cninjm-M 1 lie ttiti«*<Iti« tion into hnghdi law of the 

feudal priueiph that all land i* h* Id, * itln r mediately or immediately, 

of the < ’rown, hoiiik ta liao 1 m en tin immiNliat*' re*tdt of the eon - 

quot, and of tin grant* or re-grant* of land made hv \\ illiatu to hi* 

follouu* or to tin* former owner*. Tut it dm * not appear that 

William din*etlv in*titut*d military teuur«**. and the lew of tenure 
• * 

hy knight V *eruee t*ctm« to have 1***0 developed during the reign* 
niu’<*e«<ding that nf the Conqueror. liy the tune of Henry 1 1. military 
tenun n and tin ir noidenti- are found to In- fully e*taldi*hod a* part of 
Knglndi law . *«•* the treati*e attribut'd to < »lanv tile lit*. 7, ee 17, 
and lib. h . whhh waa written in that reign . Tor an aeeonnt of what 
in known of the earli«**t KngU**h land law* and of tin* eff<*< t thereon of 
the Nonuan Conqucnt, the reader i* referred to JTerman'H Norman 
Conquest, <h. iii. } 2 \ol. i. p. 7 0, 2nd ed. . eh. xxiv. $ 2 (vol. v. p. 
364 , and notes 111! and II 'ml. v. pp. 864 868, ; Stubb*, Consti- 

tutional H tutor)', {} 24, 33- -39. 71, 76. 93* - 96 vol. i. pp. 48, 67- 86, 
lg 7 „ 1 ^ 4 j *260- 267, 2nd ed . There w*<*nn* to be no doubt that many 
right* which form jam of our present land law# own their origin to 
the occupation of land by \ illagc and tribal communities in time* long 
before the Norman Conquest, &xgi to the cuxtnm* observed by hucIi 
communitie* in cultivating arable land upon the common or open field 


Introduction 

of feudal 
tenure#. 


Village com* 

* . * 
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The system of tenure could evidently only exist as 
to lands and things immoveable (r). Cattle and other 
moveables were things of too perishable and insigni- 
ficant a nature to be subject to any feudal liabilities, 
and could therefore only be bestowed as absolute gifts. 
No duty or service could well be annexed as the con- 
dition their ownership, lienee a superiority became 
attached to ail immowable property, and the distinction 
bet ween it and moveable* became clearly marked ; so 
that, wliilst land# were the subject of the disquisitions 
of lawyers (#), the decisions of the Courts of justice (/), 
and the attention of the legislature (?<), moveable pro- 
perty passed almost unnoticed (/). 


Land*, tene- 
ment* and 
heredita- 
ments. 


Lands, houses, and immoveable property, — things 
capable of being hold in the way above described, — 
wore called tenement* or thing* held { \j ). They were 
also denominated hereditament* , because, on the death 
of the owner, they devolved by law to his heir (s). So 
that the phrase lands, tenements and hereditaments , was 
used by the lawyers of those times to express all sorts 
of property of the first or immoveable class ; and the 
expression is in use to the present day. 


system of huMamdry, and in depasturing their cattle upon waste or 
im'mlow land ; see the late author's treatise upon Right# of Common, 
pp. 37*- 102 ; Naase on the Agricultural Community of the Middle 
•Ages, translated into English l>v Col. Ouvry, and published by the 
C-obdeti Club, 1872 ; and the evidence as to the common field system 
of cultivation collected by Mr. Seebohm in his recent work on the 
English Village Community. — Editob's Note. 


(r) Co. Litt. 191 a. u. (1) II. 2. 
{•) See Treatises of Glanville, 
Bracton, Britton, and Fleta ; the 
Old Tenure*, and the Old Nature 

(0 See the Year-Books. 

(w) See the Statutes. 

(jr) % Black. Com. 3S4. 


(*/) Constitutions of Clarendon, 
Art. 9 ; Glanville, lib. ix, cap. 1, 
2, 3, passim ; Bracton, lib. 2, fol. 
26 a ; stats. 20 Hen. III. c. 4 ; 13 
Edw. I. c. 1 ; Co. Litt. 1 b ; Shep. 
Touch. 91. 

• (x) Co. Litt. 6 a ; Shep. Touch. 
91. 
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The other, or moveable class of projiertv, was known Good* and 
by the name of goods or chattels. The derivation of rh * tUjU ‘ 
the word chattel has not boon precisely ascertained (tf). 

Both it and the word goods are well known to lx> still 
in use as technical terms amongst lawyers. 

So great was the influence of the feudal ^stom, Tenement*. 

and so important was the tenure or holding of lands, 

whether by the vassals of the crown, or by the vassals of 

those vassals, that for a long time immoveable property 

was known rather by flu* name of tenements than by 

anv other term more indicative of its fixed and inde- 

structible natures (h\ In time, however, from various 

causes, the feudal system began to give wav. The 

growth of a commercial spirit, the rising power of 

towns, and the formation of an iniluentiul middle class, 

combined to render the relation of lord and vassal anv- 

* 

thing but a reciprocal advantage; and at the restora- 
tion of King Charles II. r final blow was given to the 
whole system <r). Its form indeed remained, but its 
spirit was extinguished. The tenures of land then 
became less burdensome to the owner, and less trouble- 
some to the law student ; and the Courts of law, in- 
stead of being occupied with dispute* liet worn birds and 
tenants, had their attention more directed to contro- 
versies betw’een different owners. It became then more 
obvious that the essential difference lietween lands and 
goods was to be found in the remedies for the depri- 
vation of either ; that land could always be restored, 
but goods could not ; that, os to the one, the real land 
itself could be recovered ; but, as to the other, proceed- 
ings must be bad against the person who had taken 

(a) Sec, however. 2 Block. Com. {b) It in the only word used in 
3S5 ; Skeat'a Etymological Die- the important statute Do 
tkraary, sub verb, chattel and *13 Edw. I. c. 1 ; see Co. Ditt. 

• 19 b. 

# (e) By fttatute 12 Car. II. c. 24. 
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them away. The two great classes of property accord- 
ingly began to acquire two other names more charac- 
teristic of their difference. The remedies for the 
recovery of lands had long been called real actions, 
and the remedies for loss of goods personal actions (d). 
But it was not until the feudal system had lost its hold, 
that lt^ids and tenements were called real property , and 
goods and chattels personal property ( e ). 

It appears then, that lands and tenements were de- 
signated, in later times, real property , more from the 
nature of the legal remedy for their recovery than 
simply because they are real things ; and on the other 
hand, goods and chattels were called personal property 
because tin* remedy for their abstraction was against the 
person who had taken them away. Personal property 

has been described as that which may attend the owner’s 

% 

person wherever he thinks proper to go (/), but goods 
and chattels were not usually called things personal till 
they had become too numerous and important to attend 
the persons of their owners. 


The terms real property and personal property are 
now more commonly used than the old terms tenements 


(d) Glnnville, lib. x. c. 13 ; 
Brocton. lil». iii. fol. 10 i b, pur. 1 ; 
102 b, par. I ; Britton, 1 b ; Fleta, 
lib. i. r. 1 ; Litt. sorts. 444, 41*2 ; 
Co. Litt. 284 b, 2S5 a ; 3 Black. 
Com. 117. 

{r) The terms land* and tmr- 
mrnta , and ehattt'k, are con- 

stantly used in Coke upon Little- 
ton ami Sheppard ' h Touchstone, 
both of them works compiled in 
the early part of the 17th century. 
The nearest approximation the 
writer can had in cither of thd 
above hooka to the now common 
division into mi/ and p<r*<mal i#. 


the expression *• thing’s, whether 
real, personal or mixed," in Co. 
Litt. 1 b aud 6 a, and in Touch- 
stone, p. 91, an expression which 
has an obvious reference to the 
division of actions into the same 
three classes. In the early part 
of the last century, the terms 
real and ptrsonal , as applied to 
property, were in oommon use. 
Soe 1 P. W ms. 553, 575, anno 
1719 ; Ridout v. Pais, 3 Atkyns, 
486. anno 1747. 

{/) 2 Black. Com. 16, 834 ; 3 
Black. Com. 144. 
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and hereditament s, good '# and chattel*. The old tortus 
were, indeed, suited only to the feudal times iti which 
they originated ; since those times great changes have 
taken place, commerce has been widely extended, loans 
of money at interest have become common (g), and the 
funds have engulfed an immense mass of wealth. Both 
classes of property have accordingly ln*en incro%«ed by 
fresh additions; and within t ht fc new names of veal and 
personal many kinds of property are now included, to 
which our forefathers were quite strangers: so much so 
that the simple division into immoveable* tenements and 
moveable chattels, is lost in the many exceptions to 
which time and altered circumstances have gi\en rise. 
Thus, shares in canals and railways, which are suffi- 
ciently immoveable, are generally personal property (It ) ; 
funded property is personal ; whilst a dignity or title of 
honour, which one would think t<> be as locomotive as 
its owner, is not a chattel but a tenement (/). Canal 
and railway shares and funded property art* made per- 
sonal by the different Acts of Parliament under the 
authority of which they have original <*d. And titles 
of honour are real property, because in ancient times 
such titles were annexed to the ownership of various 
lands (A*). 


But the most remarkable exception to the original 
rule occurs in the case* of a lease of lands or houses for 
a term of years. The interest which the lessee, or person 
who has taken the lease, possesses, is not his real (/), but 


(g) Such loans were formerly 
considered unchristian. Glanville, 
lib. 7, c. 16; lib. 10. c. 3; 1 
Reeves’s History, 116, 262. 

(A) New River shares are an 
exception, Ihrybutter v. Jlarthc- 
lomew, 2 P. Wms. 127 ; see also 
Buekeridgt v. Ingram, 2 \ es. ju%. 
652; Bltffh'r. Brent , 2 You. k 


Coll. 2CS. 

Co. Litt. 20 a, n. (3, . Bari 
Ftrrrr #* ca*r, 2 Eden, Appendix, 
p. 373. 

: l) 1 Hall&m’s Middle Ages, 
168. 

'f; Rracton, lib. 2, fol. 27 a, 
par. 1. 
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hi* personal property; it is but a chattel (m), though 
the rent may be only nominal, and the term ninety or 
even a thousand years. This seeming anomaly is thus 
explained. In the early times, to which we have before 
referred, towns and cities were not of any very great 
and general importance ; their influence was local and 
partial* and their laws and customs wore frequently 
peculiar to themselves («) . Agriculture was then, though 
sufficiently neglected, yet still of far more importance 
than commerce ; and from the necessities of agriculture 
arose many of our ancient rules of law. That the most 
ancient leases must have been principally farming leases, 
is evident from the specimens of which copies still re- 
main (o), and also from the circumstance that the word 
farm applies as well to anything let on lease, or let to 
fantiy as to a farm house and the lands belonging to it. 
Thus, we hear of farmers of tolls and taxes, as well as 
of fanners engaged in agriculture. Fanning in those 
days required hut little capital (p), and farmers were 
regarded more as bailiffs or servants, accountable for 
the profits of the land at an annual sum, than as having 
any property of < heir own (</). If the farmer was ejected 
from his land by any other person than his landlord, he 
could not, by any legal process, again obtain possession 
of it. His only remedy was an action for damages 
against his landlord (r), who was bound to warrant him 
quiet possession (*). The farmer could therefore be 


(m) Co. Litt. 46 b ; correct Lord 
Coke ’ h reference at note (m), from 
hw*. 82 to utw. 28. 

{#) See a8 a specimen, Bac. 
Abr. tit. Customs of Loudon. 

(o) See Madox *8 Formula re 
Anglican um, tit. Demine for 
Years, in which the great majo- 
rity of leases given are farming 


agriculture, 3 Hal lam’s Middle 
Ages, 365; 2 Hume' ft Hist. Kng. 
349. 

(q'< Gilb. Tenures, 39, 40 ; 
Watkins on Descents, 108 (113, 
4th ed.) ; 2 Black. Com. 141. 

\r) 3 Black. Com. 157, 158, 
200 . 

(*) Bac. Abr. tit. Leases and 
Terms for Years, and Covenant, 

. (B). 


See as to the bad state of 
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scarcely said to be the owner of the land, oven for the 
term of the lease ; for his interest wanted the essential 
incident of real property, the capability of being restored 
to its owner. Such an interest in land had, moreover, 
nothing military or feudal in its nature, and was, con- 
sequently, exempt from the feudal rule of descent to the 
eldest son as heir-at-law. Doing thus neither n^l pro- 
perty, nor feudal tenement, it could he no more than a 
chattel ; and when leases became longer, more* valuable, 
and more frequent, no change was made; but to this 
day the owner of an estate for a term of years possesses 
in law merely a chattel, llis leasehold estate is only 
his personal property, however long may lx* the term 
of years, or however great the value of the premises 
comprised in his lease (/). 


There is now perhaps as much personal property in 
the country as real ; possibly there may he more. Heal 
projierty, however, still retains many of its ancient laws, 


which invest it with an interest and importance towhieli 


personal property has no claim. Of these ancient laws, 
one of the most conspicuous is the feudal rule of descent, 
under which, as partially modified by amending acts (a), 
real property goes, when its owner dies intestate, to the 
heir, while personal property is distributed, under the 
same circumstances, amongst the next of kin of the in- 
testate by an administrator appointed for that purpose, 
formerly by the Court of Probate f-r), and now by the 
Probate Division of the High Court of Justice. 


(() Qiurre, however, whether 
Lord Coke would have agreed 
that a lease for year# i* personal 
property or personal estate, though 
it i* now clearly oonaidered as 
inch ; and see Swift v. Swift, 1 
DeGex, F. k J. 160, 173; htlanty 


v. Jlelatwy, L. R., 2 Ch. Ap. 13H. 

{«, 3 & 4 Will. IV'. <*,. 106, 
amended by stat. 22 k 23 Viet, 
c. 35, w*. 19, 20. 

(x; Established by slat. 20 k 
21 Viet. c. 77, amended by utat. 
21 k 22 Viet. e. 96. 
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Corporeal and J3Gsidfcs tho division of property into rood 8»nd p©r 
Konal, there is another classification which deserves to 
be mentioned, namely, that of corporeal and incorporeal \ 
It is evident that all property is either of one of these 
classes or of the other ; it is either visible and tangible, 
or it is not (//). Thus a house is corporeal, but the 
anuua^reut payable for its occupation is incorporeal. 
So an annuity is incorporeal; “for, though the money, 
whic h is the fruit or product of this annuity, is doubt- 
less of a corporeal nature, yet the annuity itself, which 
produces that money, is a thing invisible, has only a 
mental existence*, and cannot be delivered over from 
hand to hand Corporeal property, on the other 

hand, is capable of manual transfer; or, as to such as is 

(»/ • Pract. lib. 1, c. 12, pur. 3. lib. 2, e. 5, pur. 7; Fleta, lib. 3, 

e. 1 , mr. 4 . 

(.*) 2 Pluck. Com. 20. [Tho division, made by the* English law, of 
hertdit aments into corporeal and incorporeal is open to objection. It 
opposes the sufytt t-mtitfn <>f imhts of one kiud fi» > ujhtb of uuother 
kind. E*»r example, land is said to K* a eorjtoreul hereditament, be- 
(‘UUw it is a \ i>ildt and tangible external obj«*et a\ liicli descends to tlio 
heir upon tbo death of its owner uiteMutc: an annuity, which de- 
scends t<» t lit* heir on tbo dcatli of tbo porson last ontitlod to tho same 
intestate, is mi id to l*o an incorjK>roal henditumeiit, because it is not a 
> isihlc and tangible external object but a nun* right, which is a con- 
ception ( >f tbo mind. Put on the death intestate of a tonant in foe simple 
tsoo Part 1., Cluip. 111. of land a right descends to tho heir just an 
much us in the cast* of an annuity. A\ hat the heir acquires is his ances- 
tor’s tsttitr , that is, a / njht similar to that which his ancestor enjoyed, in 
virtue of which he i* entitled to enter upon and hold the land, the sub- 
ject-matter of that right. The student must remember that the divi- 
sion of hereditaments into corporeal and inrorporeal is well established 
iu English law, however unsatisfactory such a classification may ap- 
j>ear in analytical jurisprudence. As forming part of English law, 
this classification must 1*> accepted, and should bo considered histori- 
cally . See, further, as to the division of hereditaments into corporeal 
and incorporeal. Austin on Jurisprudence, pp. 372, 70S, 804, 4th ed. ; 
Poste’s Guilts, pp. 132, 133 (Commentary on Gai. II., 12--14). 
As to the classification of personal property, as corporeal or incor- 
poreal, see the editor's note to Wiilliams on Personal Property, p. 324, 
n. («), P2th ed. — E ditor’s 
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immoveable, possession may aetunlly be given up. Fre- 
quently the possession of corporeal property necessarily 
involves the enjoyment of certain incorporeal rights ; 
thus the lord of a manor, which is oorjKireal property, 
may have the advowson or perpetual right of presenta- 
tion to the parish church ; and this advowson, which, 
being a mere right to present, is an incorporeal Wnd of 
property, may be appendant or attached, as it won', to 
the manor, and constantly belong to every owner. But, 
in many cases, property of an incorporeal nature exists 
apart from the ownership of anything corporeal, forming 
a distinct subject of possession; and, as such, it may 
frequently bo required to be transferred from one person 
to another. An instance of this sepumte kind of incor- 
poreal property occurs in the case of an advowson or 
right of presentation in a church, when nut appendant 
to any manor. In the transfer or conveyance of in- 
corporeal property, when thus alone and self-existent, 
formerly lay the practical distinction between it and 
corporeal property. For, in ancient times, the impossi- 
bility of actually delivering up any thing of a separate 
incorjM»rcai nature, rendered some other means of con- 
veyance necessary. The most ob>ious was writing; 
which was accordingly always employed for the pur- 
pose, and was considered indisj** usable to the s* parute 
transfer of every thing incorporeal in) ; whilst the 
transfer of corporeal property, together with such in- 
corporeal rights as its jKjssessiou involved, was long 
permitted to take place without any written docu- 
ment (&). Imvrjtoreai proj>erty, in our present highly 
artificial state of society, occupies an important jx>si- 
tion ; and such kinds of incorporeal property as are of 
a real nature will hereafter be spoken of more at large. 
But for the present, let us give our undivided attention 
to property of a corporeal kind ; and, as to this, the 


{•) Co. JLitt. 9 a. 


[b) Co. Litt. 48 b, 121 b, 143 a, 

27! b, n. (1). 


Thu di*tir»r- 
tii *n W(w in 
tin* ninth* of 
tr 


9 
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INTRODUCTORY CHAPTER. 


scope of our work embraces one branch only, namely, 
that which is real, and which, as we have seen, being 
descendible to heirs , is known in law by the name of 
hereditaments . Estates or interests in corporeal here- 
ditaments, or what is commonly called landed pro- 
perty, will accordingly form our next subject for con- 
sideration (e). 


(ItiMKiikation 
of proiwrty, 
a* mil or 
personal. 

Different 
meanings of 
th i* word 


(r) It may be worth while to consider the division of what is called 
property into real property and personal property in relation with the 
classification of rights made in analytiral jurisprudence, as rights 
availing against all the world and rights availing only against par- 
ticular ]H*rsotiM i' 1 ;. And first, we may observe tliut the word property 
is mainly used by lawyers in time different senses : — (1) As denoting 
the right of ownership, strictly so called. For instance, if a man lend 
his gtMsls to a friend, it is said that the property in the goods remains 
in the lender*/', i-i As denoting the subject of a right of ownership. 
Thus, it may Is* said that certain goods are the property of a certain 
mutt ; or, speaking of land, that the property of A. adjoins the property 
of K. ; or that moveable and immoveable is one of the simplest divi- 
sions of pt< pi i ty {*}. (lb As denoting all rights, or an aggregate of 
rights, which either are rights of ownership or annexed to the owner- 
ship of land or goods, or art* valuable us being likely to result in the 
ownership of land or gmsls, or in the improvement or more beneficial 
enjoyment of some land or goods owned ; all rights, in fact, which 
can be assess«*d at n money value, that is, which are capable of being 
exchanged for the ownership of money. It is in this last sense that 
the word property seems to be used when a man speaks of aU his 
projH»rty, or of the law of prt»jH*rty, or of real property as opposed to 
personal projwrty. It appears, then, that the English law classifies 
certain rtjku as real or personal property. It has been explained 
that this classification has arisen jairtly from the physical difference 
between laud aud gi*ods, partly from the circumstances of English 
history, aud partly from the nature of the remedies given by English 
law for the recovery of land and goods ^ 4 ). Real and personal pro- 
perty seem to have taken their names from real and personal actions‘( 5 ). 
Now the terms real and personal as applied to actions were borrowed 
from Roman law. And in Roman law a real action [act to tn rem ) was 
an action for the specific enforcement of a right availing against all the 


Q) See Austin cm Jurispru- 
dence, pp. 45 et aey., 380 ft sop , 
964 et «y., 4th ©d. 

(*) See Williams on Personal 
Property, 33, 12th ed. 


( 3 ) See ante, p. 2. 

( 4 ) Ante, pp. 1 — 8. 

(*} See ante, p. 8; Williams 
4 on Personal Property, 2, 3. 



OF THE Cl.VSSF.s OF PKOPKKTY. 


15 


world ; whilst a personal action Urtto i * prr*„*,im was an action for 
the enforcement of a right arising from a breach of contract or from 
a wrong, and availing onlv against some particular person *). Hut 
in English law, the term m>t artum* was only applied to actions for 
the ftpeeiflc enforcement of » right availing against all the world over 
some land f '\. For, although the ownership and j*o*we*iitm of good* 
are rights availing against all the world, the remedies for the woven* 
of the fMjfticHMon of gmsU were in F.tiglish law numbered amongst 
personal actions . In process of time, the rights probs-tedHiy real 
and personal actions respectively acquired the nnmes of real and 
personal property or estate u . Thus it is that, although the force of 
the won! re<i/, as applied to projierty, is to denote that the rights is* 
designabsl are rights which avail against all tin* world and can be 
specifically enforced, in English law the term n«/ /» *<<//, > t>j i* cuhfttnd 
to rights over land. AVm/ then, means rights over laud, 

which avail against all the world and can Is* sjHcttioallv enforced. 
So far as real projHTtv consists of legal as op|H*s*sl to isjuitabl** ■ ' ‘ 
rights, the meaning of tin* U nn gives an ne« urate d< fimtioti »»f the 
rights designated. Thus, legal estate* in land are rights availing 
against all the world , and an in turn to reiover j»o**es*ion of lund is 
of the nature of an action «w mn. Incorporeal hereditament* are 
principally rights exercisable over the land of another, jum mnfuno 
*olo ; for instanc* , a right to depasture cattle ujn»h the land of 
another, or a right of way over the land of another il , Stndi rights 
are rights availing against all the w or Id n , and then are appropriate 
min'd it's for their protection, by means of who h they may lie qie'ifi* 
call V enforce* 1 . \a as* hold interest* in land have fall* n into the 

class of [lersonal property, lw*eau»c, as «»* have win *s, a lea**** for a 
term of years wo* originally mer«ly a right against a particular 
person, namely, the h***or, and the remedy for the violation of such 
a right could only be a jh rsonal ac tion. Wh«'U, hom< vei* t it was 
established that iswwcMUofi of laud leased for a term of years could lio 


(*) (iai. Comm IV. 1 -9, 
41, 45, 47 ; Inst. IV. vi. 1 - 15, 
Dig. XI.IV. vii. 25. 

( 7 ; Braeton, lib. iii. <mp. iii. par. 
iii. fol. 102. 

(* ; See Braeton, lib. iii. cap. 
iii. par. iv. fol. 102; Litt. ss. 407, 
198. 

(*) See ante, p. 8. 

( ,0 ) Ai to the difference be- 
tween legal and equitable rights, 
on Personal Pro- 
perty, p, 670, n. (*), 12th ud. ; # 


Williams’s Conveyancing Hta- 
tut<*s, pp. 386—3** , and see 
pont. Part I. Oi. VIII. 

f 11 , Siu Fsrt II. (li. IV. ; 
Williams on Commons, 18, 301. 

( iJ j Austin on Jurisprudence, 
383, 900, 4th ed. 

( iS ; See 3 Black. Comm. (Bk. 
iii. ch. xvi.) 236 e! uq.; Williams 
on Commons, 1, 3, 18, 20, 20- 
30, 135, 160-165, 211, 228, 239, 
264, 271, 287, 301, 

(**) Ante, p. 10. 
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recovered by the lessee in an action of ejectment ( 15 ), a marked change 
took place in the nature of a leasehold interest in land. For it became 
a right availing against all the world which could be specifically 
enforced. Leasehold interests in land, or chattels real ( l6 ), are there- 
fore now more properly grouped together with real property. — 
Editoh’s Note. 

( ,6 ) See Bracton, lib. iv. cap. notes, 
xxxvi. %1. *220 ; 3 Black. Comm. (***) See Williams on Personal 
200, 201 ; lu,r d. Poole v. Erring - Property, 1, 2. 

ton, 1 A. 6i E. 750, 755 — 757, and 
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OK COKPOKKAL 1 1 KR KlUTAM KXTS. 


Bf.pork proc *«*eding to consider the estut os which may T.rmwoftho 
bo held in cnqw»n*ul hereditaments or landed property, 
it is desirable that the legal terms made use of to 
designate sueh property should In* understood ; f«»r the 
nomenclature ot (Ut* law differs in some respects fn*m 
that whieh i* ordinarily rinpl<»\ ♦*< 1. Thus >t h ouse i.s A 
by lawyers generally railed u tH4s\n*t'j< ; anti the term 

\va> humeri v < -oiisidered as of more extensive 
*- r » 

import than tho wonl /hx/sc >n). But me-h a distino- 
tion i> not now t<» be relied on {M. Both tin* term 
and httitxr will eonipri.se adjoining outbuild- 
ings, the orchard, and c urtilage*, or eourt yard, and, 
according to the better opinion, these term# will include 
the garden aUo(r>. The word ft mmt nt in often used Tenement, 
in law, as in ordinary language, to signify a house* : it 
is iruh*ed the* regular synonvrne which follows the* term 
mtxxuntje ; a house being usually describes! in deeds as 
44 all that messuage or tenement.” But the more com- 
prehensive meaning of the word Unmwnt % to which wo 
have before adverted ('/), is still attached to it in legal 
interpretation, whenever the sense requires u ). Again, 


[ a t TKvmiu X. Lone, 3 Clu*. Ctt. 
26 ; Keilw. 67. 

{b; lh* d. Clement* V. Cull »/<*, 2 
T. Rep. 4 S 9 . 602 ; 1 Jarmau on 
Will#, 779 , 4 th ed. 

(r; Shcp. Touch. 04 ; Co. Litt. 
6 b, n. ( 1 ; ; Smithson x. 1 
Cro. Joe. 626 : Lord G r'jatmor 


v. llamjMtrad Ju tut ton Raihiay 
i'umprtrt’J, 1 iJt’Gex A * Join*#, 446, 
Ct.tr H'ett London and Crystal 

27 

242 , we William#*# Conveva nc- 
Statute*, 62. 

# V; 2 Black. Comm. 16, 17, 69. 

C 


W.R.P. 
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Land. 


Cliumbor*. 


the word land comprehends in law any ground, soil, or 
earth whatsoever (/) ; hut its strict and primary import 
is arable land {[/). It will, however, include castles, 
houses, and outbuildings of all kinds ; for the ownership 
of land carries with it everything both above and below 
the surface, the maxim being cujus cst solum , ejus est 
usque ad caelum. A pond of water is accordingly de- 
scribed as land covered with water (//) ; and a grant of land 
includes all mines and minerals under the surface («). 
This extensive signification of the word land may, how- 
ever, be controlled by the context; as where land is 
8] token of in plain contradistinction to houses, it will 
not be held to comprise them (/•). So mines lying under 
a pi<*co of land may bo excepted out of a conveyance of 
such land, and they will then remain the corporeal pro- 
perly of tin* grantor, with such incidental powers as are 
necessary to work them (/), and subject to the incidental 
duty of leaving a sufficient support to the surface to keep 
it securely at its ancient and natural level (m). In the 
same manner, chambers may be the subjects of convey- 
ance as corporeal property, independently of the floors 
above or below them (//'). The word premises is fre- 
quently used in law in its proper etymological sense of 
that which has been before mentioned (o). Thus, after 


(/) Co. Litt, 4 a ; Shep. Touch. 
92 ; 2 Black. Comm. 17 ; (WAr, 
dem., Yates, vouchee, 4 Bing. 90. 

(p) Shop, Touch. 92. 

(A) Co. Litt. 4 b. 

(•) 2 Black. Comm. 18. 

(A) 1 Jarman on Wiiln, 777, 
4th eel. 

(/) Earl 0 / Cardigan t. Wrwi- 
taye, 2 Barn. & Crww. 197. 211. 

(m) Humph rirt r. Bropden, 12 
Q. B. 739 ; Smart v. Morton, 5 E. 
k B. 30 ; Royers v. Taylor, 2 H. 
k N. S2S ; Rmcbotham v. Wilson, 
8 E. & B. 123, affirmed 8 H. of L. 


Cas. 348 ; It on 0 mi v. Backhouse, 
E. B. k E. 622, affirmed 9 H. of 
L. Caw. 503 ; Dugdalc v. Robertson, 
3 Kay k J. G95 ; Stroyan v, 
Knoit hs, 6 H. k N. 454 ; Smith 
v. Darby, L. R., 7 Q. B. 716; 
Dans v. Trehame, 6 App. Caa. 
460 ; Duron v. Whits, 8 App. Ca*. 
833; Lois v. Belt, 9 App. Caa. 
286. 

(«) Co. Litt. 48 b; Shop. 
Touch. 206. See 12 Q. B. 757. 

(o) Doe d. Biddttlph v. Meakin, 
1 East, 456 ; 1 Jarman on Willa, 
778, 4th ed. 
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a recital of various facts in a deed, it frequently proceeds 
44 in consideration of the prcmisr*" meaning in conside- 
ration of the facts before mentioned ; and property is 
seldom spoken of as premist*, unless a dt*cripticn of it 
is contained in some prior part of the deed. Most of 
the words us<*d in the description of property have how- 
ever no special technical meaning, hut an' eoifetrued 
according to their usual sense ( />) ; and, as to such 
words as have a technical ini} tort more eompreheusivo 
than their ordinary meaning, it is very seldom that 
such extensive imjxirt is alone relied on: hut the 
meaning of the parties is generally explained by the 
additional use of ordinary words. 


( As furui, meadow, j»H*tun\ Ac. . Shf]». Touch. DU, 94. 
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CHAPTER I. 

OF AN ESTATE FOR LIFE. 

It seldom happens that any subject is brought fre- 
quently to a person's notice, without his forming con- 
cerning it opinions of some kind. And such opinions 
carelessly picked up are often carefully retained, though 
in many eases wrong, and in most inadequate. The 
subject of property is so generally interesting, that few 
persons are without some notions as to the legal rights 
appertaining to its possession. Those notions, how- 
ever, as entertained by unprofessional persons, are 
mostly of a wrong kind. They consider that what is 
a man’s own is what he may do what he likes with; 
and with this broad principle they generally set out 
on such legal adventures as may happen to lie before 
them. They begin at a point at which the lawyer 
stops, or at which indeed the law has not yet arrived, 
nor ever will; but to which it is still continually ap- 
proximating. Now the student of law must forget for 
a time that, if he has land, he may let it, or leave it 
by his will, or mortgage it, or sell it, or settle it. He 
must humble himself to believe that he knows as yet 
nothing about it ; and he will find that the attainment 
of the ample power, which is now possessed over real 
property, has been the work of a long period of tim e ; 
and that even now a common purchase deed of a piece 
of freehold land cannot be explained without going 
back to the reign of Henry VIII. (a), or an ordinary 
settlement of land without recourse to the laws of 

i 

(«) Stat. 27 Hen. VTII. c. 10, the Statute of Cm. 
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Kdward I. That such should be the ease is cer- 
tainly a matter of regret. History ami antiquities are, 
no doubt, interesting and delightful studies in their 
]>laee ; but their perpetual intrusion into modem prac- 
tice*, and the absolute necessity of some acquaintance 
with them, give rise to mueh of the ditlieultv ex- 
perioncM*! in tie* study «>f tin* law, ami to many*of the 
errors of its less studious practitioners. 

The first thing then the student has to do is to get 
rid of the idea of absolute ownership. Sueli an idea is 
quite unknown to the English law. No man is in law 
the absolute owner of lands, lie ran only hold nn 
estate in them. 

Tin* most interesting, and perhaps the most ancient 
of estates, is an estate fur life ; and with this we shall 


begin. 

Soon 

after tin* 

commencement of the 

feudal 

system w 
► r 

i, to 

which, as 

w * 

have 

seen, our laws 

of real 

(A Slat . 

1 { Kd 

w. I e. 1, 

J>e 

I>* mi* 

fond if iormlitm*, 

to whieh 

estates tail 

*>We til 

,«*ir origin. 





c< I’jsMl 

th* * 

<>ntin*!it of 

F.un 

»j«', th 

e feudal *y*t<‘tn 

of land- 


holding *''*'**'* 1° hftv#' coin*' maturity in tin* rouptr nf the tenth 
century. It r* thought partly t* * have «*ritftiiat«'<l from the grant* of 
liuul made b\ th** Frank k tn^r- of tie 1 1* r**»* pr«* * -«lii*K r centuru** out of 
their o«u e*tnt«** to their kuu»mon and follower* upon the grant**** 
undertaking 0* «ontmue faithful. Tin ewfnte* *o granted an* known 
as beurfic***. Tin question, whether the enrh*-*t grunt* of lieiiofiee# 
were only made t « th** grantee jx-rsonally, or »'ln tln r they eonferr«*l 
anv ri^'li t of mi*** **H*»e»n on his heir*. hint teen the subpet of eontro- 
versy. Howew-r thi* may have leen, it is thought that, in |*/int of 
fact, instances of hereditary suo<»s*ion 0* ltenefir«**, fnuxt have 
occurml from the earliest tiling . although at first tin* non or other 
heir mav have l*en ndmittul to au/e*-**! bv fa\our ratlur than as of 
right. It appear*, however, that the grant of a benefice waa m far 
personal to the parti*** coo*em«*d then-in that, upon the death of the 
grantor, a renewal or confirmation of the arrant by th© grantor* » 
suoccaao r wan necessary in favour of the benefbiary ; and that, on tho 
death of the grantee, a similar re-grant wan required to lie made to 
hia aucceaaor. When it became # matter of right that the benefb iary 
should be confirmed in hia benefice and the heir admitted to 


AIm»1ii1o 

ownomhip. 


An entnte for 
lib*. 
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property owe so much of their character, an estate for 
life seems to have been the smallest estate in con- 


hi* ancestor, the form of confirmation or admittance by favour was 
preserved. Thus, even in the case of the grant of a benefice to a man 
and his heirs, the grantee came to be regarded as personally taking 
a life interest only in his benefice ; and the right, which the heir 
acquired was not so much the right to succeed to his ancestor’s estate 
a m the right to take up his deceased ancestor’s benefice ; that is, to 
receive a re- grant thereof upon payment of a fine called a relief. By 
the time of the Norman Conquest the right of the heir to succeed to 
his uuc<* tor’s fuf, or feudal estate, was well established upon the 
continent of Europe. But, whatever may have been the history of 
the law of hereditary succession to fiefs upon the continent, it does 
not apjK'ar that feudal tenures were introduced into England by 
grouts of land to Ik> held feudally for the grantee’s life only ; or that 
the heir’s right of succession was not established in England until a 
system of granting merely personal interests had given waj' to a 
system of grunting lieredit ary’ estates. To the Normans, who settled 
in England after the Conquest, a feudal estate would be essentially 
a hereditary estate. We may also observe that absolute property 
in land transmissible by inheritance was known to the English 
law before the Norman Conquest ; and so were leases for life. As 
we have soon, in England the luw of feudal tenure seems to have 
grown up bet worn the time of the Conquest and the reign of Henry 
II. When W'o find the law r of military tenures develojxxl in this 
country, wo also find hereditary succession well established. But 
direct evidence that the right of hereditary succession to feudal 
estates must have become part of English law simultaneously with 
the principle of tenure, is afforded by the following clauses of the 
Charter of Liberties issued by Henry I at his coronation (a.d. 1100) : 
— ‘‘Si quis baronuiu, comitum meorum give aliorum qui do me tenent, 
mortuus fucrit, lucres suus non redimet terrain suam sicut faciebat 
tempore fratris xuei, sed j usta et legitima relevatione relevabit earn. 
Similiter et homines baronuiu meorum justa et legitima relevatione 
rolevabunt terras suas do dominis suis.*’ . . . . “ Omnia placita et 
omnia debita qua? fratri moo debebantur condono, exceptis reetis firm is 
meis et exceptis illis qusa pacta erant pro aliorum htpreditatibus vel 
pro ©is rebus qua? justius aliis contingebant. Et si quia pro haeredi- 
tate sua aliquid pepigerat, illud condono, et omnee relevatione© quia 
pro reetis hmreditatibus pact a? fuerant.” In England, life estates, in 
early times after the Conquest, seem chiefly to have arisen under 
leases at money rents mostly granted by ecclesiastical corporations of 
Church lands. At the same time English law seems to have borrowed 
from feudal jurisprudence the conception, that a grant of land is 
essentially meant for the personal enjoyment of the grantee, and 
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quered lands which the military tenant was disposed 

to accept (</). This estate was inalienable, unless his 

lord’s oonsent could be obtained (c). A grant of lands 

to A. B. was then a grant to him as long as ho could 

hold them, that is, during his life and no longer (/) ; 

for feudal donations were not extended bevond the 

» 

precise terms of the gift by any presumed iuteist, but 
wero taken strictly (</* ; an<l, on tho tenant’s death, 
the lands reverted to the lonl or grantor. If it was 
intended that the descendants of the tenant should, at 
his decease, succeed him in tin* tenancy, this intention 
was expressed by additional words of grant ; the gift 
being then to the tenant and his heirs, or with other 


thervf »rv hi* inter* -<t cefi*e** on hi* death, tho hunt reverting to tho 

it *h<>uld ha\«* preyed in the grunt that tho 

« heir* whouhl *iier**i'd to the en»«*yni« nt of the hind. At the 
pn**ont time, u life estate ii t» very internet in hitid. Rut tho 

modern life emtHt*** arioe under the f*yMem, whnh ha* prv\aih*d from 
the time of the Commonwealth, of conveying land by ttleim nt, to 
a man for hi* life, and lifter hi* death, to hi* children mid other 
mein Urn of la* family in fttieeiwMou. Si-e Stubb*, Count. U3, 

94. Vul. I„ pp. 250 -'Jo 7, 2nd ed. ; Palgrave, Kim and Progre** of the 
English Common wealth, Vol. 1., pp. 509 tl *o/ , \ oh II , pp r*vxei ft 
try ; l Hal lam, Middle Age*. 159- 173; Koth, BemfhmU* -**en, Bk. I II. 
Ch. III., Bk. IV. Ch. IV.: Wait/, I»* utwlie VerfaA*u»g»g<*ehiehtf, 
Vol. II, pp. 22>-~25 m, 2nd ed . ; V«d. IV. pp. ISM - 198, l*t ed. ; 
Maine, Early Law awl Custom, pp. 33 h - 35 l , Kmible, Huxona in 
, Bk. I. Ch. XI. and App. K. , Ulanvil, lih. 7, 9, 13 , Stub!*, 
Charters, 100, 101, 2nd ed. ; Madox, Formula re Angl 


Non. 75. 70. 8C, 03. 05. 100-112, 195 ft #y., 2M2 tt try., 494 ; 


day of St. Paul i* ( Camden Society 
Editor's Note. 

(i i) Walk. Pewcente, 107 S 'U3, 
4th ed.,; 1 llallam** Middle A gc* f 
160. There no-m-x no good reaaon 
to auppaw that feud* were at any 
time bold at will, aa atatod by 
BLackatone (2 Black. Com. 5«?) 
and by Butler (Co. Litt. 101 a, 
S. (1}« ti. 4;. 

{/) Wright’s Tenure*, 29 ; 2 
Black. Com. 57. # 


pp. xe, 122 ft try. ; Litt. *. 57. — 

( /) Braetoo, lib. 2, fol. 92 b, 
par. 6. 

/y; Wright* a Tenure*, 17, 152. 
Black* tone'* reaaon for the rotate 
being for life— that it shall be 
construed to be a* large an rotate 
a* the word* of the donation will 
boar (2 Black. Com. 121) — iit qixito 
at variance with thi* rule of con- 
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words expressive of the intention. The heir was thus 
a nominee in the original grant ; he took every thing 
from the grantor, nothing from his ancestor. So that, 
in such a case, “ the ancestor and the heirs took equally 
as a succession of usufructuaries, each of whom during 
his life enjoyed the beneficial, but none of whom pos- 
sessed or could lawfully dispose of, the direct or abso- 
lute dominion of the property ” (//). The feudal system, 
however, had not long been introduced into this country 
before tho restriction on alienation began to be re- 
laxed (/). Subsequently, by a statute of Edward I. (j) 
the right of every freeman to sell at his own pleasure 
his lands or tenements, or part thereof, was expressly 
recognized; at a still later period, the power of testa- 
mentary alienation was bestowed (/■*), until at the pre- 
sent day, tho right to dispose of property is not only 
established, but has become inseparable from its pos- 
session (/). Moreover, the old feudal rule of strict 
construction has long since given way to the contrary 
maxim, that every grant is to be construed most strongly 
against the grantor (m). Yet so deeply rooted are the 
feudal principles of our law of real property, that, in 
the ease Indore us, the ancient interpretation remains 

A grant to unaltered ; and a grant to A. 13. simply now confers 

mufem ouVj^a. au f ()r his life {/*}, which estate, though he 

life estate. may part with it if ho pleases, will terminate at his 
death, into whosoever hands it may have come. 


(A) Co. Lift. 191 a, n. (1), vi.6; 
i v. JVheatr , 1 Win, Black. 

133. 

(0 Log. Hen, I. 70 ; i Reeve*'* 
Hint. Eng. Law, 43, 44 ; Co.Litt. 
191 a, n. (1), vi. 6. 

(j) Stat. 18 Edw. I. c. 1. 

(*) By stat. 32 Hen. VIII. c. 1, 
a* to estate* in fee simple, and by 
stat. 29 Car. II. e. 3, s. 12, as to 


estates held for the life of another 
person. See 1 Jarm. on Wills, 
62, 4th ed. 

(/) Litt. sect. 360; Co. Litt. 
223 a ; Wart v. Canu y 10 Bara. Jc 
Cress. 433, 

<w) Shop. Touch. 88. 

(«) Litt. sect. 283 ; Co. Litt. 
42a; 2 Black. Com. 121 ; Lucas 
t ,v. Brandrtth, 28 Bear. 274. 



OK AN KSTATK KOK 1JKK. 


25 


Tlie most romarkaltlp offeot of this antiquated rule Thi« rule hu 

has been its frequent defeat of the intentions of un- 

learned testators (o), who, in leaving their lands and 1 

houses to the objeets of their bounty, wen' seldom 

aware that they were conferring only a life interest ; 

though, if they extended the gift to the hnrs of the 

parties, or happened to make use of the wonl 

or some other sueli teehnieal tenn, their gift or devise 

included the whole extent of the interest they had 

% 1 

power to dispose of. 44 ( Seiierally speaking, * sjivs 
L ord Mansfield ( /d, “no common }>erson Ins the 
smallest idea of any difference between giving a horse 
and a quantity of land, trunnion sense alone would 
never teach a nuin the diffen-nee; but the distinction, 
which is now clearly established, is this : — I f tin* words 
of tin* testator denote only a tlrsm/dum of the xj>rn‘fir 
rsfufr or laud devised, in that ease, if no words of 
limitation are added, the devisee has only an estate for 
life. But if the words denote the tjmiufuni of ndrr> \t 
or property that the testator has in the lands devised, 
then the tc/iolc extent of such his itrft r<*t passes bv the 
gift to tli© devisee. The question, therefore, is always 
a question of construction, upon the words and terms 
us<hI by the testator.” Such questions, as may be 
imagined, have l»een sufficiently numerous. II tppily 
by the act of parliament for the amendment of the laws 
with respect to wills (<y), a construction more aecordant 
with the plain intention of testators is now given in 
such cases. 

If the owner of an estate for his own life should dis- An iwtat* pur 
pose thereof, the new' owner will become entitbsl to an autn * vw ** 
estate forth© life of the former. This, in the Norman 
French, with which our law still abounds, is called an 

(o) 2 Jarman on Will*, 267, 

4th od.,a&d the ca sc# there cited. • l q) 7 Will. IV. k 1 Viet. c. 26, 

(j») In Sogan v. Jarkton t Cowp. J 1 * 2S. 
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General <m*cu- 

JMUlt. 


SjmkhuI otvu- 
pant. 


Statute of 
Fraud*. 


estate pur autre vie (r) : and the person for whose life 
the land is holden is called the cedui que vie . In this 
case, as well as in that of an original grant, the new 
owner was formerly entitled only so long as he lived to 
enjoy the property, unless the grant were expressly ex- 
tended to his heirs ; so that, in case of the decease of 
the n%w owner, in the lifetime of the cestui que vic y the 
land was left without an occupant so long as the life 
of the latter continued, for the law would not allow him 
to re-enter after having parted with his life estate (#). 
No person having therefore a right to the property, 
anybody might enter on the land ; and he that first 
entered might lawfully retain possession so long as the 
cestui que vie lived (/). The person who had so entered 
was called a ye nr rat occupant. If, however, the estate 
had been granted to a man and his heirs during the life 
of the cestui que rie , the heir might, and still may, enter 
and hold possession ; and in such a case he is (‘ailed in 
law a sjnviut occupant , having a special right of occupa- 
tion by the terms of the grant \u). To remedy the evil 
occasioned by property remaining without an owner, it 
was provided by a clause in a famous statute passed in 
the reign of King Charles II. (r), that the owner of an 
estate pur autre rie might dispose thereof by his will ; 
that if no such disposition should be made, the heir, 
as occupant, should be charged with the debts of his 
ancestor ; or, in ease there should be no special occu- 
pant, it should go to his executors or administrators, 
and be subject to the payment of his debts, of oourse 
only during the residue of the life of the cestui que rie . 
In the construction of this enactment a question arose. 


(r) Litt. sect. 56. 

(*) In very curly times tlie law 
wm otherwise. Bract. Ul>. ii. c. 1), 
fol. *27 a ; lib. iv. tr. 3, c. 9, par. ir. 
fol. 263 a; Fleta, lib. iii. c. 12, 
ft, 6; lib. v. o. 6, ft. 16. 


(0 Co. Litt. 41 b; 2 Black. 
Com. 258. 

{»] A (itft son v. Bal'rr, 4 T. 
Rep. 229. 

(r) The Statute of Frauds, 29 
Car. II. c. 3, «. 12. 
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whether or not, supposing the owner of an estate pur 
autre tie died without a will, the administrator was to 
he entitled for his own benefit, after paying the debts 
of the deceased. An explanatory Art was accordingly 
passed in the reign of King George II. (jr), by which 
the surplus, after payment of debt, was, in ease of 
intestacy, made distributable amongst the next of kin, 
in the same manner as personal estate. By the statute 
for the amendment of the laws with respect to wills (;/), *’ 
the above enactments were lx»th replaecd by more com- 
prehensivo provisions to the same effect. 


'When one person has an estate for the life of another, 
it is evidently bis interest that the n*tni <ptr rir % or h«* 
for whoso life the (‘state is li<»Men, should live as long 
as possible ; and, in the event of \n< decease, a tempta- 
tion might occur to a fraudulent owner to conceal his 
death. In order to prevent any such fraud, it is pro- 
vided, by an Act of Parliament passed in the reign of 
Queen Anne (z), that any person having any claim in 
remainder, reversion or expectancy, may, upon affidavit 
that he hath cause to believe that the nstui qav >/> is 
dead, and that Ids death is concealed, obtain an order 
from the L»ord Chancellor for the production of the 
cestui que ric in the method prescribed by tie* A<*| ; and, 
if such order be not complied with, then the emtui que 
tie shall be taken to be dead, and any person claiming 
any interest in remainder, or reversion, or otherwise, 
may enter accordingly. The Act, moreover, pro- 
vides (<?), that any person having any estate pur autre 


t t »!u * 

niuy l h* 
nniortU t«> l*> 
j»r»* luce*!. 


( j ) SUt. 14 G©o. II. c. 20, s. 9 ; 
•c© Co. Litt. 4 1 b, n. {o . 

<y, Sut. T Will. IV. 4c 1 Viet, 
c. 26, m. 3, 6. 

(z) Stat. 6 Anne, c. 18. So© 
Ex part* Grant , 6 Vt*8. 612 ; Ex # 
p*rt e Wkailey, 4 Bum. 561 ; 


/«<#<*<*, 4 Myl. k Crai#, 11; lit 
Li ngen, 12 Sim. 104 ; He Clo**ry t 
2 Sm. k (i. 40 ; Hr henna, 7 Jur,, 
N. S. 230 ; He fhien, 10 Oh . D. 
166. 

Ittj Stat. 6 Aim©, c. 18, *. 5. 



28 


OF CORPOREAL HEREDITAMENTS. 


rif y wlio, after the determination of such estate, shall 
continue in possession of any lands, without the express 
consent of the persons next entitled, shall be adjudged 
a trespasser, and may bo proceeded against accordingly. 


A tenant for 


hath a froo- 
hold. 

Eiberum 
tenement um. 


The owner of an estate for life is called a tenant for 
life, for lie is only a holder of the lands according to 
the feudal principles of our law. A tenant, either for 
his own life, or for the life of another (pur autre vie), 
hath an estate of freehold , and he that hath a less estate 
cannot have a freehold f b). When feudal tenures first 
became part of English law (r), a free holding (liberum 
tenement um) was an estate held by free service, that is, 
service worthy of a free man, such as military service (d). 
Bract on, who wrote in the reign of Henry III., opposes 
free tenure to tenure in villenage (e), or the holding of 
land by the performance of servile duties, such as doing 
field labour for the landlord (/). Copyhold tenure, 
which will be explained further on (</), seems to have 
grown out of tenure in villenage. Thus it is that w r e 
now speak of freehold estates as opposed to copyhold 
interests. But, besides the difference between free 
tenure and villenage, a distinction was established in 
Bract on's time between estates of freehold and estates 
less than freehold, founded upon the uncertaintv or 
certainty of the time of the determination of the estate. 
Thus, an estate for life, of which the time of determina- 
tion is uncertain, was regarded as a free holding: whilst 
an estate by lease for a certain time was considered to 
be an interest less than a free holding (//). This is 


(A) Litt. 8. 57. 

See <i*nV, j»p. 3 — 5, and note 
(y) ; note (<■'; to p. 21. 

(rf) Sec Glaiml, lib. xii. c. 1 — 3. 
(f) Brae ton, lib. iv. c. 28, par. 5, 
fol, 208 b; lib. iv. c. 38, fui. 
224 a. 

(/} Ah to the acrvices due from 


a rtlfauur, or ton ant in 
during the twelfth and thirteenth 
centuries, aee Seebohm, English 
Village Community, Ch. II. 
aect. 5 — 12, pp. 40 — 81. 

(p) /W , Part III. 

(A) Bracton, lib. ii. c. 9, fol. 
27 a ; lib. iv. c. 28, fol. 207 a. 
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probably to be accounted for by the early insignificance 
and precarious nature of an interest for a term of 
years (/). And it is worthy of remark, that in the 
earlier periods of our law an estate for a man’s own life 
was the only life estate considered of sufiioient import- 
ance to In? an estate of freehold : an estate for the 
life of another ]»or&on was not then reckon**! of equal 
rank i£). Hut this distinction has long since dis- 
appeared ; and there are now some estates which may 

not even last a lifetime, but are yet considered in law 

» 

as life estates, and an* estates of freehold. Thus, an 
estate granted to a woman during her widowhood is in 
law a lift* estate, though determinable on her innrr\ ing 
again '/*. Kverv life estate also may Ik* determined by 
the rin! death of the party, a* well as by his natural 
death ; for which reason in conveyances tin* grant is 
usually made for the term of a man's na/tmtl life nn). 
Formerly a person by entering a monastery, ami being 
profi 'sul in religion, became dead in law (n). Hut this 
doctrine is now inapplicable; for there is no longer any 
legal establishment for professed persons in Kngiand (o), 
and our law never took notice of foreign professions (p). 
Civil death may, however, oeeur by outlawry <yi, which 
may still take place in criminal proceedings, though in 
civil proceedings it is now abolished (n. Fivi! death 


(i) See ante, j p. 9 — 1 1 , ami 
note <* to p. It: Bnw ton, fol. 
224 a ; Fleta, lib. vi. r. 49, $ 2. 

(k t Bract. lib. 2, <\ 9, fol. 20 b; 
lib. 4, tr. 3, c. 9, ]>ar. 3, fol. 263 a; 
Fleta, lib. 3, c. 12, *. 6; lib. 5, c. 5, 
*. 15. 

{tj Co. Litt. 42 a; 2 Black. 
Com. 121. 

(**; Co. Litt. 132a; 2 Black. 
Com. 121. 

(m) l Black. Com. 132. 

(»} Co. Litt. 3 b, n. (7), 132 b, 
n. (i) ; 1 Black. Cum. 132; «Ut. 


31 Geo. HI. c. 32, «. 17 . 10 (Mt), 
IV. r. 7, **. JH 37 , 2 A 3 Will 
IV. c. 1 15, *, 4. Secaloo Anatey’* 
Guide to th<* Law* affecting li«»- 
man Catholic*, pp. 21 - 27 , 23 k 
24 Viet. c. 134, *. 7 ; fa Mrtrat/r $ 
, 2 IX fc .Smith, 

122 . 

(p) Co. Litt. 132 b. 

'y 4 Black. Com. 319, 3 SO ; 
Watk. n. 123 to Giib. Ten. 

<{f { By utat. 42 4c 43 Viet. c. 59, 
a. 3. 


Isntntp during 
hIuwIukhI. 


Nut** nil life. 
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Timber. 


WiinU*. 


was formerly occasioned also by attainder for treason or 
felony; but all attainders are now abolished (*). 


Every tenant for life, unless restrained by covenant 
or agreement, has the common right of all tenants to 
cut wood for fuel to burn in the house, for the making 
and repairing of all instruments of husbandry, and for 
repairing the house, and the hedges and fences (/), and 
also tin* right to cut underwood and lop pollards in due 
course' (w). But he is not allowed to cut timber (x), or to 
commit any other kind of feast e (//) ; either by voluntary 
destruction of any part of the premises, which is called 
voluntary waste, or by permitting the buildings to go 
to ruin, which is called permissive waste (s). Of late, 
however, doubts have been thrown on the liability of a 
tenant for life for waste which is merely permissive; 
and the Courts of Equity have refused to interfere in 
tho case of a tenant for life, w r hoso estate is equitable 
only (a). But there appears to be no sufficient ground 
for doubting tho tenant’s liability where he has the 
legal estate vested in himself (/>) . So a tenant for life 
cannot plough up ancient meadow land (c) ; and he is 
not allowed to dig for gravel, brick, earth or stone, 


(*) By stat. 33 k 34 Vict.c. 23. 
(0 Co. Litt. 41 b; 2 Black. 
Com. 35, 122. 

(w) Phillips y. Smithf 14 M. & 
W. 689. As to thinnings of young 
timber, see Tidgsley v. Pawling, 
2 CoU. 275; Bagot y. Bagot , 32 
Beay. 609, 618 ; Earl Cote by v. 
Wrllsslry, M, R,, Law Hep., 1 Eq. 
656 ; 35 Beav. 635. Explained in 
Honywood y. Hong wood, L. R., 18 
Eq. 306, 307, 308. 

(.r) Aft to what ift timber, see 
Honywood ▼, Honytcood, L. R., 
18 Eq. 306. 


(y) Co. Litt. 63 a ; 

Evict t, 2 P. Wm 241 ; 2 Black. 
Com. 122, 281 ; 3 Black. Com. 
224. 

(:) Co. Litt. 68 a ; Woodhouse v. 
Walker, 5 Q. B. D. 404. 

(а) Powys v. E lag raw , 4 De 
Gex, M. A G. 448, 468 ; Warren 
v. Eudall, 1 John, k Hem. 1. 

(б) Yellowlg y. Gmcer , 11 Ex. 
274, 293. 

(r) Simmons y. Norton, 7 Bing. 
648. See Duke of St. Albans y. 
Skipwith, 8 Beav. 364. 
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in such pits or places as were open ami usually 
dug when he came in {</ ) ; nor can he open new* mines 
for coal or other minerals, nor out turf for sale on bog 
lands; for all such acts would W acts of voluntary 
traxtr. But to continue the working of existing mines, 
>r to cut t urf for sale in hogs already used for that 
purpose, is not tntsfe ; nn<l the tenant may accordingly 
carry on such mines and cut turf in such hogs for his 
own profit (/). By an old statute { M* the committing 
of any act of waste was a cause of forfeiture of the thing 
or place wash'd, in ease a writ <>/ wustr was issued against 
the tenant for lift 1 . But this writ is now abolished nj ) ; 
and a tenant for lift' is now liahle only to damages in 
an notion in the High Court of Justice (/a for waste 
already done, or to W restrained by injunction from 
cutting the timber or committing any other net of wnstt' 
whieh he may be known to contemplate (»K If any of 
the tiniWr wen? in such an ad vaneed state that it would 
take injury by standing, the Court of Chancery would 
allow' it to be cut, on the money Wing secured for the 
benefit of the persons entitled on the expiration of the 
life est ate ; and the Court would allow the interest of 
the money to W jwiid to the tenant during his life M), 
And the Settled Estates Actft, lN /6 and 1877 f/),em- 


(d) Co. LiU. 53 b, Vi ner v. 

r. 

, — — i 

State Quarries ( 

4 App. Ca#. 454. 

{(, Co. Lilt. 54 b; t opyinytr v. 
Guhhtus, 3 June* k Lat. 397. 

(/} The Statute of Gloue<*t<?r, 
6 Edw. I. c. 5 ; 2 Black. Com. 
283 ; Co. Litt. 218 b, ft . '2 . 

($r) By *tat. 3 k 4 Will. IV. 
c. 27, n. 36. 

{*) Statu. 21 k 22 Viet. c. 27, 
m. 2, 3 ; 36 k 37 Via. c. 66 ; 37 
4k 38 Viet. c. 83 ; 38 k 39 Via. 
c. 77. 


k 37 Vi«t. c. 

t». 25, *ub*. ,'8j. 

(k Tooktr v. Annestey, 5 Him. 
235 ; Waldo v. Waldo, 7 Sun. 261 ; 
12 Sim. 107 . TvlUwiuh* v. Tolti- 
mas hr, 1 Hare, 456 ; / msrlt y. 
Jut!, 1 You. k Coll. X 
569 ; Gent V. Harrison , 

617 ; llatty wood y. Hony wood, L. 
K., 18 Eq. 306; Jjowndrt y. j Sortun, 
V.-C. H. t 26 W. B. 826 ; L. K., 
6 Cl. D. 139. William*’" 
Conveyancing Statute*, 337. 

, (I) But*. 19 k 20 Via. c. 120, 
*. 11 ; 40 k 41 Via. c. 18, *. 16. 


Writ t,f 

illMillMbiHl. 
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coin- 

or 

improvement* 
authorized by 
tin* Settled 
Lund Act, 
18S2. 


powered the Court to authorize a sale of any timber, 

not being ornamental timber, growing on any settled 

estates. It is now provided by the Settled Land Act, 

1882 (m), that, where a tenant for life is impeachable 

for waste in respect of timber, and there is on the 

settled land timber ripe and fit for cutting, the tenant 

for life, on obtaining the consent of the trustees of the 

settlement or an order of the Court, may cut and sell 

that timber, or any part thereof. In such a case, three 

fourth parts of the net proceeds of the sale must be set 

aside and applied as capital money arising under that 

A<*t, and the other fourth part will go as rents and 

profits (//). lly the same Act a tenant for life is 

empowered to make a b*aso in accordance with the Act 

for any purpose, whether involving waste or not (o). 

This Act also provides (/>) that the tenant for life under 

a settlement and each of his successors in title (<y ) having, 

under the settlement, a limited estate or interest only 

%> 

in the settled land, and all persons employed by or 

under contract with the tenant for life or anv such 

%/ 

successor, may from time to time enter on the settled 
land, and, without impeachment of waste by any re- 
mainderman or reversioner, thereon execute any improve- 
ment authorized hy this Act (/*), or inspect, maintain 
and repair the some, and, for the purposes thereof, on 
the settled kind, do, make, and use all acts, works, and 
conveniences proper for the execution, maintenance, 
repair and use thereof, and get and work freestone, lime- 
stone, clay, sand and other substances, and make tram- 
ways and other ways, and burn and make bricks, tiles 

(m) Stat. 4o A 40 Viet, c 38, (o) Stxd. 6; see W illiams 's 

i*. 35, nubs. 1 ; not* Williams* 8 Conveyancing Statutes, 300. 
Conveyancing Statutes, 337. (p) Sect. 29. 

(a) Sect, 35, subs. 2 ; see sects. [y] See W ill i ams * s Con vevanc - 
2 (9). 21; Williams's Convey- mg Statutes, 311. 
slicing Statutes, *292, 325, 337. \r) Set' below as to improve- 

ments under this Act. 
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and other things, and cut down and use timber and other 
trees not planted or left standing for shelter or ornament. 

If, however, the Mate is given to the tenant by a 
written instrument in expressly deelaring his estate to 
be* without itHjt* (U hm* ut of trust*, he is allowed to out 
timber in a husbandiike manner for his own benefit, 
to open mines, and commit other aets of waste with 
impunity u) ; but so that he does not pull down or 
deface tin* family mansion, or fell timber planted or 
left standing f* *r ornament, or eommit other injuries of 
tin* like nature; all of whn h ur»* termed *y utftihl* waste; 
forthe Court of I lianeerv, administering/ »/«<///, restrained 
such proceeding** /». Tin* Supreme ( 'oiirt of Judicature 
Aet, , now provides that, after tin* time ap- 

points for tin* rommoneenn-nt of that A< t, nunn l v, tin* 
first < »f November, l s 7'» * 0 , an estate for life without 
imjM*aehnn*nt of waste shrill not confer, «»r be deemed to 
have conferred, upon tin* tenant lor life any legal right 
to eommit waste of tic* description known as equitable 
waste, unless an intention to confer such right shall 
expressly appear by the instrument creating stub 
estate • y > . 


As a tenant for life has merely a limited interest. In* 
could not formerly make any disposition of the lands to 
take effect after Ids decease* ; and, consequently, he could 


[r , Jhtuman* ca** . 1* . 10 b. 

(* , LfV M IttfUUi (4. Ut 11 Kcj». 

82 b; 2 BUuk. (‘cm. 283 , limy ** 
T. Lamh , 10 Vtn 1 *'•’> : t’h oL/olry 
r. J'axtvn, 3 Bing. 211 . l<> Bam. 

tc C Tw». J»64 ; Lai u* v. 

2 Sim. 423; Wool/ v . //if/. 2 
6wftn#t. 149 ; Waldo v. Waldo, 12 
Sim. 107. 

(f ; 1 Fonb, Ecj. 33 n. ; J/«r- 
gatu of Ito%CH*k%re x. Lady Sandy*, 
6Y«. 107: buryt * X. Lamb, 16 
Yt*. I S3 ; ftey v. Merry, 16 Vw. 

W.R.P. 


• i“ •% ft, W<lU*l*y X. Hi Pet It if, 6 
>im 4*. < 7 , b'*L, rf Lad* v. Lari 
. 2 1‘hll 117 . Afafii* V. 

M'jrrn, 13 Sun. hO 3, 3 1 >*■ (»vX 
A 323, Mo 1 1*? !*o ail x 

Mo Lift hit ait, 1 is-tiil A Jofu*#, 
304 ; bak<r v. Srbright, 13 Oj. I>. 
179. 

[u] Stut. 36 A 37 Viet, c, 66. 

(-r Sut. 37 A 38 Virt. S3. 
Sut. 36 A 37 Vi* t. <\ 60, 
0. *25, kuVj*. f Z t . 


Without iw- 
nwvnhuicut of 


Kquitfthlo 

New 

m« tt1 u* t«> 
n jlillftbic 

w 


IjcntH** by 
t« mint b>r 
llfi*. 


1) 
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make no leases to endure beyond his own life. In 
modern times, however, it was usual expressly to oonfer 
upon a tenant for life under a settlement a power of 
leasing ( 2 ) the land settled for a given number of years 
upon certain specified conditions (a) ; and a lease made 
in accordance with such a power remained valid not- 
withstanding his death. By the Settled Estates Act, 
1877 (//), which consolidated the provisions of the 
Settled Estates Act of 1856 and several amending 
Acts (/•), when the settlement is made after the 1st of 
November, 1H50(*/), the day when the Act of 1856 
came in force (e), and does not contain an express 
declaration to the contrary, every tenant for life may 
demise' the premises or any part thereof (except the 
principal mansion-house and the demesnes thereof, and 
other lands usually occupied therewith), for any term 
not exceeding twenty-one years as to estates in England, 
1 h 1 rt \ h \ e years as to estates in Ireland, to take 
effect in possession at or within one year next after the 
making thereof ; provided that every such demise be 
made by deed, at the best rent that con reasonably be 
obtuiued, without any fine or other benefit in the nature 
of a fine, not without impeachment of waste, and other- 
wise in accordance with the Act. Leases may also be 
made under the same Act by the authority of the 
Chancery Division of the High Court, on due applica- 
tion, whatever may be the date of the settlement, for 
terms not exceeding twenty-one years as to England, 
and thirty-five years os to Ireland, for an agricultural 
or occupation lease, forty years for a mining lease, or a 
lease of water, water-mills, way-leaves, water- leaves, or 


(s) Power* of leading are ex- 
plained, po*t y Part II. Ch. III. 
sect, i. 

(a) See Williams's ConTeyanc- 
ing Statutes, 301. 

(h) Stat. 40 A 41 Viet. c. 18, 
ss. 46— 48, 57. 

(r) Stats. 19 A 20 Viet. c. 120, 


21 A 22 Viet. c. 77, 27 A 28 Viet, 
c. 45, 37 A 38 Viet. c. 33, and 39 
A 40 Viet. c. 30, repealed by 
stat. 40 A 41 Viet. c. 18, s. 68. 

(d) Stat. 40 A 41 Viet. c. 18, 
s. 67. 

{'} Stat. 19 A 20 Viet. c. 120, 
a*. 44. 46, 
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other rights or easements, sixty years for a repairing 
lease, and ninety-nine years for a building lease, subject 
to the conditions prescribed by the Act ; and whore the 
Court shall be satisfied that it is the usual custom of the 
district, and beneficial to the inheritance, to grunt leases 
for longer terms, any of the al>ove leases, except agri- 
cultural leases, may l>e grant ed for such term as the 

Court shall direct i f The powers of leasing con- I****** under 
a , , i , , ‘ . . . , . Sttlrd Ijiuid 

ferred 1 *y the N>ttled rotates Act, IS*,, are however Aot, issj. 

now practically s*jp<T8<*d«*d by the extensive powers of 
leasing given to every tenant for life by the Settled 
Land Act, 1 SS*J (//\ irrespective of the date of the 
settlement, under which he holds. Coder this Act (/*), 
a tenant for life may lease the settled land, or any part 
thereof, or any easement, right or privilege of any kind, 
over or in relation to the same, for any purpose what- 
ever, whether involving waste or not, for any term not 
excelling fi) in ease of a building lease, ninety-nine 
years; (ii) in ease of a mining lease, sixty years; 

(iii) in case of any other lease, twenty-one years in 
England or Wales U) and thirty-five years in Ireland if*). 

But the principal mansion-house on any settled land, 
and the demines thereof, and «»ther lands usually occu- 
pies! therewith, cannot be leased under this A<*t by the 
tenant for life without the consent of the trustees of the 
settlement or an order of the f'ourt (/). A tenant for 
life, when intending to make a lease under this Act, 
must give due notice* of his intention to each of the? 
trustees of the settlement and their solicitor, if known 
to the tenant for life fw/>. Every lease made under this 
Act must be by deed, and lie made to take effect in 

(/} Sut. 40 k 41 ViH. u. 18, (X, 66, 10. 

as. 4— 15. ! J. Hwt. 15, woe* Wi 11 inm*’ » 

( ^ } Sut. 45 k 46 Viet. c. 38. Conveyancing Statute*, 317. 

(A} Sect. 6; sceWiUums'tCMi- Sect. 45; William*’* Con- 

w yiflcia y Statutes, 300 W Teyaiuring Statute*, 344 — 34 1 ; 

(♦} Secs. I, sub*. 3; Williams's now stat. 47 k 48 Viet. r. 18, 

Statute, 291, 299. *4*5. 

n 2 
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possession not later than twelve months after its date (n ) ; 
must reserve the best rent that can reasonably be ob- 
tained, regard being had to any fine taken, and to any 
money laid out or to be laid out for the benefit of the 
settled land, and generally to the circumstances of the 
case ( o ) ; and must contain a covenant by the lessee for 
payment of the rent, and a condition of re-entry on the 
rent not being paid within a time therein specified not 
exceeding thirty days ( p ) . And a counterpart of every 
such lease must be executed by the lessee and delivered 
to the tenant for life ; of which execution and delivery 
tko execution of the lease by the tenant for life is suffi- 
cient evidence (<y). Building and mining leases are 
subject to additional special regulations (r). Where it 
is shown to the Court with respect to the district in 
which any setth'd land is situate — either (i) that it is 
the custom for land therein to be leased or granted for 
building or mining purposes for a longer term or on 
other conditions than the term or conditions specified in 
that behalf in this Act, or in perpetuity, or (ii) that it 
is difficult to make leases or grants for building or 
mining purposes of land therein, except for a longer 
term or on other conditions than the term and con- 
ditions specified in that behalf in this Act, or except in 
pcrj>etuity — the Court may, if it thinks fit, authorize 
generally the tonant for life t& make from time to time 
leases or grants of or concerning the settled land in that 
district, or parts thereof, for any term or in perpetuity, 
at foe-farm or other rents, secured by condition of re- 
entry or otherwise, ns in the order of the Court expressed, 
or may, if it thinks fit, authorize the tenant for life to 
make any such lease or grant in any particular case (#). 

(*) Stat. 45 k 46 Viet. c. 38, (r) Sect*. 8, 9; see Williams's 

a. 7, subs. 1. Conveyancing Statutes, 303 — 

(o) Sect. 7, subs. 2. 306. 

(p) Sect. 7, subs. 3. (t) Sect. 10, subs. 1. 

Stxjt. 7, subs. 4. 
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And thereupon tho tenant for lift*, and. subject to any 
direction in tho order of tho Court to the contrary, each 
of his successors in title Wing a tenant for life, or 
having the [towers of a tenant for life under this Act, 
may make in any case, or in the particular ease, a lease 
or grant of or affecting the settled land, or part thereof, 
in conformity with the order (/). A fine revived on Fiat* on 

' Imukh 

tin* grant of a lease under any power conferred by this 
Act must W applied as capital money arising under this 
Act {ft). Cnder a mining lease made under this Act, n« 
whether the mines or minerals lease* l are already ojiened 
or in work or m>t, unless a contrary intention is ex- 
press*^ in the settlement, part of the rent must ho set 
aside and applied as capital money arising under this 
Act ; namely, where the tenant for life is impeachable 
for waste in respect of minerals, three- fourth parts of 
the rent, and otherwise one-fourth part thereof; and in 

overv such ease the residue of the rent will go as rents 
* 

and profits i Cowers additional to or larger than tho 
powers conferred hv this Aef may Is* given to the tenant 
for life by the deed under whic h he holds ///) ; and 
settlements often contain some relaxation of the re- 
strictions imposed by the Act {zi. 1 lie leasing |w>wer 
c,f a tenant for life under this Act extends to the 
making of ( i i a lease for giving effect to u contract 
entered into hy any of his pr^b lessors in title for 
making a leas*. which, if made by the predecessor, 
would have Wvn binding on the successors in title; 
and yu) a lease for giving effect to a covenant of ro- 


O Sect. 1 0, hub*. 2 . Wil- 
liam*' ft Conveyancing Statute*, 
307 . 

(«, Stat. 47 & 4S Viet. c. IS, 
#. 4 ; nee William*’* Couv<*y- 
ancing Statute*, 2'J2, 302, 32 o. 

(x) Btat. 45 4c 40 A iet. c. 3H, 
a. 11; nee a*u t pp. 30, 33 ; 
William*’* 


tut**, : 

fy'< See *o ct. 57* 

A. y., as to the n<<cowuty of 
giving' notice to the trustee*, or 
of netting whiibe |>art of tk« 
on making a mining leas* 
William *’ h Conveyancing 
# tuU*, 30H, 345 — 347, 506, 626. 
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newal, performance whereof could be enforced against 
the owner for the time being of the settled land ; and 
(iii) a lease for confirming, as far as may be, a previous 
lease, being void or voidable; but so that every such 
lease, as and when confirmed, shall be such a lease as 
might at the date of the original lease have been law- 
fully granted, under this Act, or otherwise, as the case 
may require (a). 

Emblement*. If a tenant for life should sow the lands, and die 
before harvest, his executors will have a right to the 
emblements or crop (//). And the same right will also 
belong to his under-tenant ; with this difference, how- 
evor, that if the life (‘state should determine by the 
tenant’s otrn act , os by the marriage of a widow holding 
during her widowhood, the tenant would have no right 
to einblmwit* ; but the under-tenant being no party 
to the cesser of the estate, would still be entitled in the 
same manner as on tin* expiration of the estate by 

Enactment n* clc^atli (r). And with respect to tenants at rack rent, it 

to tenant* nt . 1 

rack rent. is no w provided (//), that where the lease or tenancy of 
any farm or lands held by such a tenant shall determine 
by the death or cesser of the estate of any landlord en- 
titled for his life, or for any other uncertain interest, 
instead of claims to emblements, the tenant shall con- 
tinue to hold and occupy such farm or lands until the 
expiration of the then current year of his tenancy, and 
shall then quit upon the terms of his lease or holding, 
in the same manner as if such lease or tenancy were 
then determined by effluxion of time, or other lawful 
means, during the continuance of his landlord’s estate ; 
and the succeeding owner wull be entitled to a fair pro- 
portion of the rent from the death or cesser of the estate 

(<*) Stat. 45 k 46 Viet. c. 38, (c) 2 Black. Com. 123, 124. 

a. 12 ; 8oo Williams’s Convey- {d) Stat. 14 k 15 Viet. c. 25, 

anoing Statutes, 809—312. s. 1 ; Hattus v. Welch, L. R., 4 

(5) 2 Black. Com. 122; see C. P. 91. 
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of his predecessor to the time of the tenant’s so quitting 1 . 
And the succeeding owner and the tenant respectively 
will, as between themselves and as against each other, 
be entitled to all the benefits and advantages, and be 
subject to the terms, conditions and restriction* to 
which the preceding landlord and the tenant reajMH*- 
tivelv would have bt»en entitled and subject in c«m> the 
lease or tenancy had determined in the manner before 
mentioned at the expiration of the current year; and 
no notice to quit shall be necessary from either party 
to determine such holding. 


As a consequence of the determination of the estate 
of a tenant for life the moment of his death, it was 
held in old times, that if such a tenant had let the 
lands reserving rent quarterly or half-yearly, and died 
between two rent days, no rent was due from tin* under- 
tcuaut to anybody from the last Tent day till the time 
of the decease of the tenant for life. Hut in the reign 


A portion- 
mint of rrnt. 


of King George II. a remedy for a proportionate part 
of the rent, according to the time such tenant for life 
lived, was given by Act of Parliament to his executors 
or administrators (r). Formerly, also, when a tenant 
for life had a power of leasing i/j, and let the lands 
accordingly, reserving rent periodically, his exe utors 
had no right to a probation of the rent, in tie* event of 
his decease lx tween two quarter days; and, as rent is 
not due till midnight of the day on which it is made 
payable, if the tenant for life had died oven on the 
quarter day, but before miduiglit, his executors lost the 
quarter’s rent, which went to the person next entitled (//). 
But by a modern Act of Parliament (A), the executors 


(#) Suit. 11 Geo. II. e. 19, •. 
15, explained by ***** * ^ A 
WilL IV. c. 22, ». 1. Ex 
part* Smyth, 1 Swaart. 537, and 
the learned editor* note. 


(/} See ante, p. 3 4. 

(y) Xorru t. Harrwm, 2 Mad, 

26 a. 

(A) BUt. 4 Sc 5 Will. IV. c. 22, 
». 2 ; Lock v. J)t Burgh, 4 Dt Oa 
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A|»]»ort ion- 
nunt Act, 
1870. 


Draining. 


and administrators of any tenant for life who had 
granted a leaso since the 16th of June, 1834, the date 
of the Act, might claim an apportionment of the rent 
from the person next entitled, when it should become 
due. This Act, however, did not apply unless the 
demise were made by an instrument in writing (i). 
But tlie Apportionment Act, 1870 (/>), now provides (/), 
that after the passing of that Act, which took place on 
the 1st of August, 1870, all rents and other periodical 
payments in t ho nature of income (whether reserved or 
made payable under an instrument in writing or other- 
wise) shall, like interest on money lent, be considered as 
accruing from day to day, and shall be apportionable 
in respect of time accordingly. 

By an Act of the present reign (m) tenants for life, 
and some other persons having limited interests, were 
empowered to apply to the Court of Chancery for leave 
to make any permanent improvements by draining the 
lands with tiles, stones, or other durable materials, or 
by warping, irrigation or embankment in a permanent 
manner, or by erecting thereon any buildings of a 
permanent kind incidental or consequential to such 
draining, warping, irrigation or embanking, and im- 
mediately connected therewith (//). And if, in the 
opinion of the Court, such improvements would have 
been beneficial to all persons interested (</), the money 
expended in making such improvements, or in obtain- 


& Simile, 470; Plummer v . lVhitf 
, Julmnon, 685 ; Lh'trtUyn v. 

, M. R. t Law Rep., 2 Eq. 27 ; 
36 Beav. 591. 

(t) See Cat thy v. Arnold, V.-C. 
W., 6 Jur., N. S. 301 ; 7 W. Rep. 
245 ; 1 John*. & Hem. 051 ; MdU 
v. Trumpet-, L. R., 4 Ch. 320. 

(*) Stat. 33 & 34 Viet. c. 35 ; 
i v. M. R., L. R., 


19 Eq. 271 ; Cum table v. Con - 
*tabl < 9 il Ch. D. 081. 

{/) Sect. 2. 

{tti) Stat. 8 & 9 Viet. c. 56 , 
repealing a prior Act for the 
same purpose, stat. 3 & 4 Viet. 

e. 55. 

(«} Sect. 3. 

(o) Sect*. 4, 5. 
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ing the authority of the Court, was to Ik* charged on 
the inheritance of the lands, with interest «t such rate 
as should have lieon agreed onj not exceeding five j>er 
cent, per annum, payable half-yearly (,/>>; the principal 
money to be repaid by equal annual instalments, not 
less than twelve nor more than eighteen in number ; or 
in the cose of buildings, by equal annual instalments, 
not less than fifteen nor more than twentv-fi\e in until- 
her (</). And under the provisions of ni'iiv reeent Ads 
of Parliament ?n, called the Publie Money Drainage 
Acts, tenants for life and other owners of land mnv nb* 
tain advances from government for works of drainage 
which may be completed within five years im, su«h 
advances to be repaid by a rent-charge on the land, 
after the rato of <>/. lo*. rent -charge for every P><>/. 
advanced, and to be payable for tin* term of twenty- 
two Years (/). Bv another Aet of Parliament called the 
Private Money Drainage Aet, lMJMa), the owner of 
any land in Great Britain or Ireland was empowered 
to borrow or advance money for the improvement of 
such land by works of drainage ; such money, with 
interest not exceeding five p«r cent, per annum, to Ik* 
chargnl on the inheritance of the land, in the shape of 
a rent-charge, for the term of twenty-two years. This 
Act, however, is now rej»eah*d by the Improvement of 
I^and Act, which gives a very wide definition 

to the phrase ** improvement of land,” and contains pro- 
visions for facilitating the raising of money by way of 
rent-charge for that purj*>se. The rate of interest to 
be charged is not to exceed five j»er cent. [»er annum, 

(;>, Sort. 8. '*■ Stat. 10 k 11 Viet. r. 11, 

• q) Sect. 9. «. « . 

f r ) Stat. 9 k 10 Viet. c. 101, { r f Stat. 9 k 10 Vint. c. 101, 
explained and amended by #taUi. a. 54 . 

10 & 11 Vi*:t. « . 11, 11 & 12 Viet. (h Stat. 12 k 13 Viet. c. 100, 
c. 119, 13 k 14 Viet. c. 31, and aJm'iidtd by irtat. 19 k 20 Viet. 

19 k 20 Viet. c. 9. . c. 9. 

{x) Stat. 27 k 28 Viet. c. 114. 


( io\ cm incut 

utU itiiiVK f*»r 
.1 


Private 

M"t»cv 

* 

I irniimK*' 
Aft, 1 * 49 , 


now repealed, 
lrr 

of 

1H< 



42 


OF CORPOREAL HEREDITAMENTS. 


Railways or 
canuls. 

Limited 
Owners' Resi- 
dences Art, 

1870, Amend- 
ment Art, 

1871. 


and the term for repayment is not to exceed twenty- 
five years (//). These loans are under the superin- 
tendence of the Land Commissioners for England ( 2 ), 
and in Ireland under that of the Commissioners for 
Public Works in Ireland. But the authority to issue 
certificates of the redemption of the loans of public 
money belongs to the Board of Inland Revenue («). 
The Improvement of Land Act, 1864, contains provi- 
sions, amongst other things, for charging settled lands 
with money subscribed for the construction of railways 
or navigable canals upon or near to the lands, and which 
will improve or benefit them (/>). An Act, styled the 
“ Limited Owners’ Residences Act, 1870, Amendment 
Act, 1871” (c), now provides (rf) that the following 
shall bo improvements within the meaning of the 
Improvement of Land Act, 1864, namely, the erection 
of a mansion-house and such other usual and necessary 
buildings, outhouses and offices as are commonly appur- 
tenant thereto and held and enjoyed therewith, and the 
completion of any mansion-house and such appurte- 
nances as aforesaid, and the improvement of and addi- 
tion to any mansion-house and such appurtenances as 
aforesaid already erected, and the improvement of and 
addition to any house which is capable of being con- 
verted into a mansion-house suitable to the estate on 
which the same stands, so as such improvement and 
addition bo of a permanent nature ; provided that every 
such mansion-house so erected or enlarged or converted 
is suitable to the estate on which it stands as a residenoe 
for the owner of such estate (r). But the sum charged 


tv) Sect. 26. 

(c) Sec stat. 46 & 46 Viet. c. 38, 
t. 48. 

(<*) Sut. 19 & 20 Met. c. 9, 
8 . 10 . 

(6) Stat. 27 & 28 Viet. e. 114, 
act. 78 ft ttq. 

(r) Stat. 34 & 36 Viet. c. 84. 


(d) Sect. 3. 

(r) The term “estate” in this 
section includes all lands upon 
which any of such improvements 
is proposed to be made, and any 
other lands in the neighbourhood 
of the same settled to the same 
uses. 
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on any estate under settlement in respect of mansion 
and other buildings before mentioned is not to exceed 

two years’ net rental of the whole estate ( t'). An Act 

® * * 

which bears the title of “The Limit ed Owners’ Keser- 


voirs and Water Supply Further Facilities Act. 1 S77 ” {<j) % 
adds the erection of reservoirs and other vvorks of a 
permanent character for the supply of water to the list 
of improvements authorized by the Improvement of 
Land Act, 1 St >4 (/jK The enumeration of improvements 
contained in the latter Act is now further extend* d so 
as to comprise all improvements authorized by the 
Settle*! Land Act, lsso ^ 

In addition to the facilities so given for raising money 
to pay for the improvement of land, enpitui money 
arising from tlie sale of settled land or otherwise under 
the Settled I^and Act, 1 SS 'J '/ >, may now be applied in 


payment for any improvement authorize! by that A«*t */). 
The list of improvements authorized by the Act is given in 
the note {///). Where the tenant for life is desirous that 


(/) Stat. 33 A: 34 Viet. *\ 50, 

a. 4, 


(r/ 


Stat. 40 A* 41 Viet. c. 31 


(A, Suit. 27 & 2s Viet. c. 114. 
(») Stat. 45 ic 40 Viet. c. *»H, 
a. 30. 

(k) Suit. 45 & 46 Viet. c. 38 . 


we William*** Com ey miring Sta- 
tut<w, 292. 

(/. Sft. 21 'in, hut not in 
red*<emiiig rent -eh urge* er»Ht««l 
under the improvement of laiml 
Aet, 1H04 . J£t Kntttt hhutV i SrltlrU 
E*(,tfr, 27 < h. !>. 349. 


(,/,) 'Sect. 25.) Improvement* iiutbori/ed bv thin A' t urr the 
making or execution on, or iu oiiiiK'iioii with, and for the !*enefit of 
nettled land, of any of the following works, or of any work* (i,r * u y 
of the following purpoNCft, and any ojieration inenlent to or neeewiary 
or projier m the execution of any of tlm*** work*, or iim’wutry or 
proper for carrying into effect any of tliw: purjioH#**, or for n«* uring 
the full tieaeftt of any of tie me- work?* or pun*"*** namely 

(i) Drainage, including the Ktraighteuiug, widening, or deepening of 
draina, atreama, and watercoum* : 

(ii) Irrigation ; warping : 

(iii) Drama, pipe®, and machinery for supply and distribution of 
aewagu aa manure : 

(it) Embanking or weiring from a ryrer or lake, or from the aea, or 
a tidal water : 

(v) Groyne® ; aea walla ; defence® against water : 


Ko* 

and «h 
BUppU . 


1 mpmve- 
tin nt* under 
S« ttle*l l^ti 
At, 1HH2. 


Tenant for 
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life must first capital money arising under this Act shall be applied in 
wi to the <>r towards payment for an improvement authorized by 
iteow or the this Act, he may submit for approval to the trustees of 
4 J the settlement, or to the Court, as the case may require, 

a scheme for the execution of the improvement, show- 
Ortificute or ing the proposed expenditure thereon (>?). Where the 
capital money to bo expended is in the hands of trustees, 
mu \>v up- then, after a scheme is approved by them, the trustees 

plied. 


(vi) Inclosing ; straightening of fences; redivision of field* : 

(vii/ Reclamation ; dry warping : 

(viii) Farm-roads; private-roads ; rouds or streets in villages, or 
tmvns : 

(ix) (bearing; trenching; planting: 

(x) Cottage* for laUum-rs, farm servants, and artisans, employed 
on the settled land or not : 

(xi) Farmhouses, offices and out buildings, and other places for farm 


(xii) Saw mills, scutch mills, and other mills, water wheels, engino- 
rs, and kilns, which will increase the value of the settled land 
for agricultural purposes <>r as woodland or otherwise : 

(\iii) Reservoirs, tanks, conduits, watercourses. pijK*s, wells, ponds, 
shafts, dams, weirs, sluices, and other works und machinery for 
supply and distribution of water, for agricultural, manufacturing, or 
other purjMises, or for domestic or other consumption : 

(xiv) Tramways; railways; canals; docks: 

{\v) Jetties, piers, and landing places on rivers, lakes, the sea, or 
tidal waters, facilitating trans]>ort of persons and of agricultural 
stock und produce, uml of manure and other things require*! for 
agricultural purjKises, und of minerals and of things required for 
mining purjs»M‘s ; 

(xvi) Markets and market-places : 

(xvii) Streets, roads, pntlis, squares, gardens, or other open spacer 
for the ust*, gratuitously or on payment, of the public or of individuals, 
or for dedication to the public, the same l*eiiig necessary or proper in 
connexion with the conversion of land into building land : 

(xviii) Sowers, drains, watercourses, pipe-making, fencing, paving, 
brick- making, tile- making, and other works necessary or proper in 
connexion w ith any of the objects aforesaid ; 

(xix) Trial pits for mines, und other preliminary works necessary 
or proper in connexion with development of mines : 

(xx) Reconstruction, enlargement or improvement of any of those 
works. 

(a) Sect. 26, subs. 1. 
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may apply that money in or towards payment for the 
whole or part of any work or operation comprised in the 
improvement, on (i) a certificate of the I^and Commis- 
sioners certifying that the work or operation, or some 
specific part thereof, has been properly executed, and 
what amount is properly payable by the trusts# in 
respect thereof, which certificate shall 1 h» conclusive in 
favour of the trust tvs as an authority and discharge for 
any payment made by them in pursuance thereof ; or 
(ii) a like certificate of a competent engineer or able 
practical surveyor nominated by the trustees and ap- 
proved by th** Commissioners, or by the Court, which 
certificate shall he conclusive as aforesaid; or <iii) an 
order of the Court directing or authorizing tie* trustees 
to so apply a specified portion of tin* capital nionc\ <«}. 

Where the capital money to b<* expended is in Court, 
then, after a scheme is approved l»y the Court, the Court 
may, if it thinks fit, * »n a report or certificate of the 
Commissioners, or of a competent engineer or able prac- 
tical surveyor approved by tin* Court, or on such other 
evidence os the < ourt thinks sufficient, make such order 
and give such direction* a* it thinks fit for the applica- 
tion of that money, or any part thereof, in or toward* 
payment for the whole or part of any work or ojw*mlioii 
comprised in the improvement f jn- The Act further T«*mnt for 
provides that the tenant for life, and each of his suc- 
cess >rs in titL u/j having, under the settlement, a limited «»••**«* _ 

. . , iii i i 11 i • «uu 4 uodtfr 

estate or interest only in the settl'd land, shall, during tho Mi. 
such period, if any, as the L*and Commissioners by 
certificate in any ease prescribe, maintain and repair, at 
his own expense, every improvement executed under the 
foregoing provisions of this Act, and where a building To i 
or work in its nature insurable against damage by fire in 

is comprised in the improvement, shall insure and keep »» 


(o) Sect 26, uuU. 2. 
Sect. 26, tuba. 3. 


[q) See William*'* Convey* 
amring* Statutes, 311. 
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Not to cut 

S lanted an an 
nprovemcnt. 


To rcjK»rt to 
Laud Coui« 
miHHiomTN, if 
required. 




Other im- 
proYementa. 


insured the same, at his own expense, in such amount, 
if any, as the Commissioners by certificate in any case 
prescribe (r). The tenant for life, or any of his suc- 
cessors as aforesaid, shall not cut down or knowingly 
permit to be cut down, except in proper thinning, any 
trees planted as an improvement under the foregoing 
provisions of this Act («). And the tenant for life, and 
each of his successors as aforesaid, shall from time to 
time, if required by the Commissioners, on or without 
the suggestion of any person having, under the settle- 
ment, any estate or interest in the settled land in pos- 
session, remainder or otherwise, report to the Commis- 
sioners the state of every improvement executed under 
this Act, and the fact and particulars of fire insurance, 
if any (/). The Commissioners may vary any certificate 
made by them under this section, in such manner or to 
such extent as circumstances appear to them to require, 
but not so as to increase the liabilities of the tenant for 
life, or any of his successors as aforesaid (u). If the 
tenant for life, or any of his successors as aforesaid, fails 
in any respect to comply with the requisitions of this 
section, or does any act in contravention thereof, any 
person having, under the settlement, any estate or 
interest in the settled land in possession, remainder or 
reversion, shall have a right of action, in respect of that 
default or act, against the tenant for life ; and the estate 
of the tenant for life, after his death, shall be liable to 
make good to the persons entitled under the settlement 
any damages occasioned by that default or act (x). 

The same Act provides (y) that the tenant for life 
may join or oonour with any other person interested in 
executing any improvement authorized by the Act, or 
in contributing to the cost thereof. In all other respects, 


« 


(r) Sect. 28, subs. 1. 
(•) Sect. 28, subs. 2. 
(f) Sect. 28, cube. 3. 


(«0 Sect. 28, suba. 4. 
(x) Sect. 28, tsube. 5. 
(*} Sect. 27. 
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improvements which a tenant for life may wish to make 
must be paid for out of his own pocket fr?. 


By statutes of the rears ISdO and 18d9 tenants for 

• « 

life under wills wen* om{>owored in certain cases to 
convey, under the direction of the Court of Chancery, 
the whole estate in the lands of which they wen* tenants 

•r 

for lih*. Such conveyance s an' made only when the 

« » 

concurrence of the other parties cannot he obtained, and 
a sale or mortgage of the lands is required for the pay- 
ment of the debts of the testator <r/). These powers, 
however, are given to tin* tenant for life for the sake of 
making a title to the proj>erty ; and an* more for the 
benefit of the en*ditors of the late testator, than for the 
advantage of the tenant for life, who is, in these eases, 
merely the instrument for earn ing into effect the decree 
of the Court. The jwiwers given hy these Acts an* now 
in a great measure supersede by tin* provisions of the 

Trustee Acts, 1 SoO and 1 S>2 \ f>\. For his own lwnefit, 

* 

a tenant for life can sell oi mortgage his own life inte- 
rest onlv in the land, which he holds. Formerly a sale 
of all the estate in land, which a man held for his life, 

could onlv be made with the concurrence of those who 
*• 

would l>ecome entitled there*! o after his death. When, 
however, land was conveyed to a tenant for life, and 
after hi a death to others, by a deed of settlement drawn 
in the modern form <r), it was usual by the same 


{:] y*nrn V. Marjo*Untnk9, 3 

Rum. 5t>2 ; I/tbbert \ . (W< f 1 
: Stu. 662 ; Caldecott t. 
»,2 Hare, 144; Unlock r. 
Smith, 17 Bear. 672 ; Dunne r . 
Dmme, 7 De (lex. M. 4 G. 207 ; 
Dent r. Ztoif, 30 Bear. 303. 

(<) State. 11 Geo. IV. 4 1 
■Win. IV. c. 47, •. 12 ; 2 k 3 
Vkt. c. 60. 

(6) State. 13 4 14 Viet. c. GO, 
•.29; 16 4 16 Vkt. c. 65, •. 1. 


r, Tlie prarlir** of 
lenient# of land in th< 
form appear# to date from tin* 
time of the Common w«*alih , and 
the practice of innertin g a power 
of tale in aettlemente mxtmn to 
have been developed during the 
eighteenth century ; are Paper* 
read before the Juridical Society, 
Vof. I. 45 > paper written by 
the late author; ; Butler’* note 
r. 4, 6; to Co. Lift. 290 b ; 


of I anil 
ilo’nfii to 
i*»ld or im*rt- 
gwged to nay 
« tiwtator* 

d< 
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to empower trustees, with the consent of the tenant for 
life, to sell all or part of the land settled and apply the 
purchase-money in paying off incumbrances on any part 
of the settled land, which remained unsold, or in buying 
Bali* of nettled other land to bo settled in the same way. In the year 
oNtatos. 1850 an Act was passed, to which w*e have already 
referred (</ ), to facilitate leases and sales of settled 
estates (#•). This Act, and the Acts by which it was 
amended, have now been repealed, amended and con- 
solidated by the Settled Estates Act, 1877 (/). Under 
this Act (</), an order of the Court may be obtained, upon 
application in the Chancery Division, for the sale of 
any settled estate, if the Court deem it proper and con- 
sistent with a due regard for the interest of all parties 
entitled. Hut the powers conferred on the Court by 
this Act are not to lie exercised if an express declaration 
that they shall not be oxereisnl is contained in the 
settlement (// h This Aet (/') only authorized the appli- 
cation of money received on nn\ r sale effected there- 
under in the redemption of land tax, the discharge 
of incumbrances, the purchase of land to be settled in 
the same way as the land sold, or payment to any 
person becoming absolutely eutitled : but money so 
received may now be applied in tho same manner 
as capital money arising under tho Settled Land Act, 
18 vS 2 {k). 


oil 

veynMung, 3rd 

a.d. 1699, pp. 130, MS, 171, 

332 ; Lilly's Practical Convey- 
• * 

aneor il7I9), p. 668; 2 Hors- 
mnn’s Conveyancing v 1 7 4 4 • , pp. 
217, 476; 3 Wood's Conveyanc- 
ing (3rd ed. by Powell, 1793), 
p. 641 ; 7 Barton's Conveyancing 
(3rd ed. 1824), p. 248 ; 3 David- 
son's Precedent* in Couveyiuuing 
(3rded. 1873), pp. 263—209, 666. 
u p. 34. 


’ Stut. 19 & 20 Viet. c. 120, 
uled by stats. 21 A 22 Viet, 
c. 77, 27 A 2S Viet. c. 46, 37 A 
38 Viet. c. 33, and 39 A 40 Viet, 
c. 30. 

(/} Stut. 40 A 41 Viet. c. IS. 

S) See sects. 16, 18—37 ; Re 
i/ariry’# Settled Estate , 21 Ch. D. 
123. 

(A) Sect. 38. 

(»} Sect. 34. 

(A) Stat. 46 A 46 Viet. c. 38, 
ns. 32, 33. 
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At the present time, however, the gale of all the s*l«> umler 

estate in any settled land may l>e effected under the [\ ci% 

Settled Iouid Act, 1SS> \f\ bv a tenant for life in 

r ► 

possession thereof* without the necessity c*f applying 
for an order of the Court, and indejiendeutly of any 
express power of sah* or of the ismeurivnoo of those 
who would lx*eom** entitled upon his death ‘w'. This Tmint for 
Art eiujHiwers a tenant for life in possession of land 
under any se ttleme nt (oi to sell the settled land, or any 
}>art thereof, or any easement, r&irht or privilege of any 
kind over or in relation to the same; ami also to make 
an exchange of the settled land, or any part thereof, 
for other land, inc luding an exchange in consideration 
of money paid for equality of exc hange* (eh But the 
principal mansion-house on any settled land, and the 
demesnes thereof, and oth**r lands usually occupied 
therewith, cannot he sold under this Act without the 
consent of the trustees of the .settlement, or an order of 
tin* Court i />). Th»* proceeds of any sale made* under 
this Ac t and any money agreed to be paid for equality 
of any exchange effected under this Ac t must not ho 
paid to the tenant for life*, but must bo appli»*d an 
capital money arising under this Ac > "/>• The applica- 
tion of capital money arising under this Act is regulated 
by the following provisions: — 

(Sect. ~l.) Capital money arising under this Act, 
subject to payment cf claims pro[»erly payable thereout, 
and to application thereof for any special authorized 
object for which the same was raised, shall, when 
received, be invested or otherwise* applied wholly in 


.7 Suit. 4 '» k 4G Viet. r. 3*. 
Uh) See Whtclurrtfjhi r. H'alktr, 
23 Ch. D. 732. 

(*»)*Se© sec-t. 2 ; William*’ » 
CuuTeyaucinir Statute*, 21*1—204, 
297. 

(<#; Sect. 3. 

W.R.P. 


{)> &-<i. l.i : William*’* 

CViDveyancmg Statute*, 317, 318 ; 
Ii< isrwn'* U til, 27 Ch. 1). 170. 

ff See *ect. 2, nub*. 9 ; Wil- 
liam*’* Ctmcreyaaciiijf Statute*, 
202; 207, 208. 

£ 
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* 

one, or partly in one, and partly in another or others of 
the following modes (namely) : 

(i) In investment on government securities, or on 

other securities on which the trustees of the 
settlement are by the settlement or by law (r) 
authorized to invest trust money of the settle- 
ment, or on the security of the bonds, mort- 
gages, or debentures, or in the purchase of the 
debenture stock, of any railway company in 
Great Britain or Ireland incorporated by special 
Act of Parliament, and having for ten years 
next before the date of investment paid a divi- 
dend on its ordinary stock or shares, with power 
to vary tho investment in or for any other such 
securities : 

(ii) In discharge, purchase or redemption of incum- 
brances affecting tho inheritance of the settled 
land, or other tho whole estate the subject of 
the settlement, or of land-tax, rent-charge in lieu 
of tit lie, Crown rent, chief rent, or quit rent, 
charged on or payable out of the settled land : 

(iii) In payment for any improvement authorized by 
this Act (<v) : 

(iv) In payment for equality of exchange or par- 
tition of settled laud : 

(v) In purchase of the seignory of any part of tho 
settled land, being freehold land, or in purchase 
of the fee simple of any part of the settled land, 
being eopyhold or customary land : 

(vi) In purchase of the reversion or freehold in 
fee of any part of the settled land, being lease- 
hold laud held for years, or life, or years deter- 
minable ou life ; 


(r) As to the securities upon see ‘Williams’s Conveyancing 
which trustees are by law au- Statutes, 206—209. 
thorised to invest trust -money, (*) Ante, pp. 43 — 17. 
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(vii) In purchase of IaiuI in foe simple, or of copy- 
hold or customary land* or of leasehold land 
held for sixty years or more unexpired at tho 
time of purchase, subject or not to any exoojv- 
tion or reservation of or in respect of mines or 
minerals therein, or of or in resjwct of rights 
or jM>wors relative to tho working of mines or 
minerals therein or in other land : 

(viii) In purchase, either in fee simple, or for a term 

of sixty years or more, of mines ami minerals 
» * 

convenient to Ik? held or worked with the Mtlt*d 
land, or of any easement, right or privilege 
convenient to lx? held with the settled land for 
mining or other purjniscs : 

(ix) In payment to any jxrson Incoming absolutely 
entitled or emiowerod to give an absolute dis- 
charge : 

(x) In payment of costs, charges, and expenses of 
or incidental to the exe/cise of any of the powers, 
or the execution of any of the provisions of this 
Act : 

(xi) In any other iiukIo in which money produced 
by the exereise of a power of sale in the settle- 
ment is applicable thereunder. 

(Seet. 22, sub-s. 1.) Capital money arising under this 
Act shall, in order to its being invested or applied as 
aforesaid, be paid either to the trustees of tho settle- 
ment or into Court, at the option of the tenant for life, 
and shall bo invested or applied by the trush-es, or 
under the direction of the Court, as the ease may be, 
accordingly. 

(Sub-s. 2.) The investment or other application by the 
trustees shall be made according to the direction of the 
tenant for life, and in default thereof, according to the 
discretion of the trustees, hut in* the last-mentioned ca^e 
subject to any consent required or direction given by 
the settlement with respect to^he investment or other 

k 2 
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application by the trustees of trust money of the settle- 
ment ; and nny investment shall be in the names or 
under the control of the trustees. 

(Sul)-s. 3.) The investment or other application under 
the direction of the Court shall be made on the appli- 
cation of the tenant for life, or of the trustees. 

(Sub-s. 4.) Any investment or other application shall 
not during the life of the tenant for life be altered with- 
out his consent. 

(Sub-s. 5.) Capital money arising under this Act 
while remaining uninvested or unapplied, and securities 
on which an investment of any such capital money is 
made, shall, for all purposes of disposition, transmission, 
and devolution, be considered as land, and the same 
shall be held for and goto the same persons successively, 
in the same manner and for and on tin* same estates, 
ini crests, and trusts, as the land wherefrom the money 
arises would, if not disposed of, havo been held and 
have gone under the settlement. 

(Sub-s. (>.) The income of those securities shall be 
paid or applied us the income of that land, if not dis- 
posed of, would have been payable or applicable under 
the settlement. 

(Sub-s. 7.) Those securities may be converted into 
money, which shall bo capital money arising under this 
Act. 


Sale by tenant 
for life : 
notice. 


A tenant for life, when intending to make , — 1 ' 
under this Act, must give due notice of his intern*^** 
oaoh of the trustees of the settlement and to the solicitor 
for the trustees, if known to the tenant for life (/) ; and 
he must in other respects comply with the provisions of 
the Act (w). For the purpose of carrying into effect 
the powers of sale, leasing and other powers given by 


(<) See sect. 45 : stat. 47 & 48 («) See stat. 45 & 46 Viet. c. 

Viet. c. 18, a. 6 ; William*' a Con* 3S, m. 4, 63 ; Williams's Con- 
Statutes, 345—347. veyaneing- Statutes, 29$, 355. 
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this Act, the tenant for life is empowered to convey the 
settled land by deed for all the estate and interest, whieh 
is the subject of t lie settlement, or for any l»*ss « estate or 
interest, as may bo required u). Such a deed, to the 
extent and in the manner to and in whieh it is expressed 
or intended to operate and can operate under this Aef, 
is efbvtuftl to pass the land convey**!, or the easements, 
rights or privileges created, discharged from all the limi- 
tations, power* and provision# of the settlement, and 
from all estates, interests and eharges subsisting or to 
arise then ‘under, but subjVrt to and with the **\e«*ption 
of — (it all estates inteiv*t* and ehnrge> having priority 
to the settlement : and i ii j nil mu Ii other, if any, estates, 
interests, and eharges as hate been conveyed or ereated 
for securing money actually raised at the date of the 
deed; and iii Jill leases and grant* at fee-farm ivnts <*r 
otherwise, and all grants of ca-cnicnts, rights of common 
or other rights or ) -rhilegcs granted or made for value 
in money or money* worth, or agreed so to l>e, before 
t he date of the deed, by the tenant for life, or by any of 
his predecessors in title, or by any trustees for him or 
them, under the settlement or under any statutory 
] lower, or i^ing otherwise binding on the successor* in 
title of the tenant for life*// . 

A tenant for life in thu* enabled to sell and convey 
all the estate in th * land which lie holds; and to have 
the purchase-money either invested in money securities, 
of whieh he will b»* entitled to receive the income 
during his life, or applied in any other manner 
authorized by the Act For further information as 
to the ] lowers conferred by this very important statute, 
which must necessarily be studied by' every intending 
legal practitioner, the reader is referred to the text of 

L 20, autw. 1 ; Wil- Uam**» Conveyancing Statute*, 
»*• Conveyancing Statute*, 22 f, 323 —325. 

321, 322. See Ut i' hay tor'* StttUd E*« 

(y) Sect. 20, iub». 2 ; see Wil* (alt Art, 25 Ch. D. 65 L 


Tenant for 
UtC* power of 



54 


OF CORPOREAL HEREDITAMENTS, 


the Act itself, and to the notes thereto contained in the 
editor's “ Conveyancing Statutes.” The Act has been 
amended in certain particulars by the Settled Land 
Act, 1884 (a). 


Peramis 

* ' A ho 

if a 

,nt for life 
under the 
Bottled Lund 
Act, 1H82. 


Tenant pur 
autre nr. 


It is important to notice that all the powers of a 
tenant for life under the Settled Land Act, 1882, are 
by that Act (b) expressly conferred on each of the 
following persons, when his estato or interest is in 

possession ; — 

la) A tenant for years determinable on life, not 
holding merely under a lease at a rent ; 

(b) A tenant for the life of another, not holding 
merely under a lease at a rent ; 

(e) A tenant for his own or any other life, or for 
years determinable on life, whose estate is liable to 
cease in any event during that life, W'hcthcr hy ex- 
piration of the estate, or hy conditional limitation or 
otherwise, or to he defeated by an executory limitation, 
gift or disposition over, or is subject to a trust for 
accumulation of income for payment of debts or other 


purpose ; 

(d) A person entitled to the inoome of land under a 
trust or direction for payment thereof to him during 
his ow’n or any other life, whether subject to expenses 
of management or not, or until sale of the land, or 
until forfeiture of his interest therein on bankruptcy or 
other event (r). 

tenant Where a tenant for life, or a person having the 
powers of a tenant for life under this Aot, is an infant, 
or an infant would, if he w r ere of full age, be a tenant 
for life, or have the powers of a tenant for life under 
this Act, the powers of a tenant for life under this Aot 
may be exercised on his behalf by the trustee of the 


(a) Stat. 47 & 4S Viet. c. 18 . (r) Soe He Jonet, 24 Ch. D. 583 ; 

(5) But. 45 & 46 Viet. e. 38, 26 Ch. D. 736. 

n. 58, miba, 1 (iv, vi, ix). 
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settlement, and if thero are none, then by such person 
and in such manner as the Court, on the application of 
a testamentary or other guardian or next friend of the 
infant, either generally or in a jwirtieular instance, 
orders (<l). 


The following provision is contained in the Settled 
Land Act, and is very imjH»rtaut to tenants 

for life and other owners of limit**! estates : — 

(Sect. dfi.) Th** Court may, if it thinks fit, approve 
of any action, defence, pot it ion to Purliurueut, par- 
liamentary opjwisition, or oth*T proceeding taken « »r 
proposed to 1 m* taken for protection of settled laud, or 
of any ac tion or proceeding taken or proponed to Is' 
taken for recovery of land L ing or alleged to lie sub- 
ject to a settlement, and may diro« t that any costs, 
charge*, or e\p* n^es, ineurml or to be imurred in 
relation thereto, or any part thereof, Li paid out of 
projH-rtv subject to the settlement '/). 

The Settled Estates A '*t, l s 77 ;/>, contained n some- 
what similar provision, which is now repealed «/*). 
Tenants for life, who have taken legal proceedings, by 
bringing or defending actions, for the protection of tho 
estates comprised in tlieir settlement, without having 
first obtained tlie sanction of the Court, have obtained 
orders from the Court that the cost of such proceedings 
might be defrayed out of the proceeds of sale of pari of 
the settled estates, under the equitable jurisdiction of 
the Court, irresjieetive of the provisions of the Settled 
Estates Act, 1877, or of the above enactment (/;. 


Pntoo^UttHU 
for protection 
of Uml m'tUed 
or 

w'ttlwi. 


In addition to estates for life expressly created by 
the acts of the parties, there are certain life interests, 


Sect. CO ; lit JVwv, LrighUm 
t. I*rue t 27 Cli. D. 5>i2. 

(r) Stat. 45 k 40 Viet. c. 38. 
(/} See sect. 47. 

Stat. 40 k 41 Viet. c. 18, 


«. 17. 

A , By stat. 4 5 k 40 Viet. c. 38, 

t. fcl. 

(«) lie Earl l>c la Warr't . 

16 Ch. D. 587. 
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created by construction and operation of law, possessed 
by husbands and wives in each other’s land. These 
interests will be spoken of in a future chapter. There 
are also certain other life estates held by persons sub- 
ject to peculiar laws ; such as the lifo estates held by 
benefieed clergymen. These estates are exceptions 
from the general law ; and a discussion of them, in an 
elcineulary work like the present, would tend rather to 
confuse the student than to aid him in his grasp of 
those general principles, which it should bo his first 
object to comprehend. 
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CHAPTER II. 

OK AS KSTATK TAII.. 

The next estate we shall notice is an estate tail, or an 

Estate given to a man and tin htirs of h \ s hwht. This 

is such an estate a s will, if left to itself, descend, on the 

decease of the first owner, to all his lawful issue, — 

children, grand-children, and more remote defendants, 

so long as his posterity endures, — in a regular order 

and course of descent from one to another: and, on the 

other hand, if the first owner should die without issue, 

his estate, if left alone, will then determine. An estate 

tail may he cither <j*neral % that i>, to the heirs of Ins 

body generally and without restriction, in which case 

the estate will he dcxemlible to **\ery one of his lawful 

posterity in due course; or xjjrritl, when it is restrained 

to certain heirs of his body, and does not go to all of 

them in general ; thus, if an estate b<* given to a man 

and the heirs of his lioiy by a particular wife; here 

none can inherit but such as are his issue hy the wife 

specified. Estates tail may he also in (ail maU , or in 

tail female ; an estate in tail male cannot descend to 
♦ 

any but males, and male descendants of males ; ami 
cannot, consequently, belong to any one who does not 
bear the surname of his ancestor from whom lie in- 
herited : so an estate in tail female can only dt'seend to 
females, and female descendants of females ( a }. Special 
estates tail, confined to the issue hy a particular wife, 
are not now common : the most usual kinds of estates 
tail now given are estates in tail general, and in tail 
mole. Tail female scarcely ever occurs. 

(«) Litt. M. 13, 14, 15, 16, 21 ; 2 Black. Com. 113, 114. 


Kstut* tail. 


Ome’ral or 


Male or 
female. 
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Donee in tail. 


Tenant in 
tail. 


An entail tail 
is a freehold. 


Feudal 
ten an c tea 
hereditary. 
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Tho owner of an estate tail is called a donee in tail, 
and tho person who has given him the estate tail is 
called the donor . And here it may be remarked, that 
sucli correlative words as donor and doner, lessor and 
Ivhhvc, and many others of a like termination, are used 
in law to distinguish the person from whom an act pro- 
ceeds, from the person for or towards whom it is done. 
Tlio owner of an estate tail is also called a tenant in 
tail, for he is as much a holder as a tenant for life. But 
an estate tail is a larger estate than an estate for life, as 
it may endure so long as the first owner of the estate 
lias any issue of the kind mentioned in the gift. It is 
consequently an estate of freehold (A). Wo shall now 
proceed to give a short history of this estate; in doing 
which it will he necessary to advert to the origin and 
progress of the general right of alienation of lands. 

As we have seen (r), the transmission of property in 
land liy inheritance formed part of tho laws of England 
before the Norman Conquest (d) ; and the law of here- 
ditary succession to feudal estates seems to have been 
established in this country as booh as the principle of 
feudal tenure had been grafted on English law. 
Accordingly, we find that, in the time of Henry II., 
tho eldest or only eon of a tenant by military service 
had t lie first right to succeed as heir to his deceased 
father's estate : But if the late tenant had left no son or 
other issue, collateral relations were admitted to succeed 
as heirs (<•). So that an estate, which had been granted 
to a man and his heirs, descended, on his death, not 
only to his offspring, but also, in default of offspring, 
to his other relations in a defined order of succession. 
Hence if it were wished to confine the inheritance to 
tho offspring of the donee, it became necessary to limit 

(b) Litt. a. 67 ; see ante, p.28. Const. Hist. § 56, yoI. i. pp. 74 — 

(r) Ante, note (<*) to p. 21. 78, 2nd ed. 

(O 1 Kemble, Saxons in Eng- (r) Glanvil, lib. 7, 9, 13. 
land, Bk. I. Ch. XI. ; 
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the estate expressly to him and the lit ir* of hU My (/), T 
making what was then called a conditional m* 1 * *>y o 
reason of the condition impli^l in the donation, that if \ 
the donee died without such particular heirs, or in case 
of the failure of such heirs at onv future time, the land 
should revert to the donor ty). The most usual species 
of grant appears however, to have been that to a man 
and his hum generally; but, as the right of alienation 
seems to have arisen in the same manner with regard 
to estates grant ed in both the alwvc methods, it will he 
desirable, in considering the origin of thi* right, to 
include in our remarks as well an estate granted to a 
man and his heir*, as an estate confined to the hnrs of 
the body of the grantee. 

In whichever method the estate might have been T« 
granted, it is evident that, besides the tenant, there 
were two other parties interested in the* lands: one, , . 

. , lM »r umi tlis 

the person who was the e xpectant heir the tenant, 
and who had, under the gift, a hojw* of succeeding his 
ancestor in the holding of the lands ; the other, the 
lord, who had made tin* grant, and who had a right 
to the services reserved during the continuance of the 
tenancy, and also a possibility of again obtaining the 
lands on the failure of the heirs mentioned in the gift. 

An alienation of the lands by the tenant might there- 
fore, it is evident, defeat the rights of one or both of the 
above parties. I^et us, therefore, consider, in the first 
place, the origin and progress of the right of alienation 
as it affected the interest of the exj*ctant heir ; and, 
secondly, the origin and progress of this right as it 
affected the interest of the lord. 

The right of an ancestor to defeat the expectation Rjabt of 
of his heir was not fully established at the time of 44 

(/) Bractoo, lib. 2, <*ap. C, f»»1. 290 b, n. M}, V. 1. 

17 b; cap. 19, fol. 47 a; Co. Lilt. m 2 Black. Com, lie. 
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Frank -mar* 

lingo. 


Frankal- 

moign. 


Other modes 
of alienation. 


Henry II. For it appears from the treatise of Glan- 
ville, written in that reign (h), that a larger right of 
alienation was possessed over lands which a man had 
acquired by purchase, than over those which had de- 
scended to him as the heir of some deceased person : 
and even over purchased lands the right of alienation 
was not complete, if the tenant had any heir of his own 
body (i) ; so that if lands had been given to a man 
and hi* heir * generally, ho was able to disappoint the 
expectation of his collateral heirs, but he could not 
entirely disinherit tho heirs sprung of his own body. 
For certain purposes, however, alienation of part of the 
lands was allowed to defeat tho heirs of his body ; thus 
part of the lands might be given by the tenant with his 
daughter on her marriage, and part might also bo given 
for religious uses (j) . Such gifts as those were, however, 
as we shall presently see, almost the only kinds of aliena- 
tion, in ancient times, which occasioned any serious 
detriment to the heir; and the allowing of such gifts 
may accordingly be considered as an important stop in 
the progress of the right of alienation. For, when lands 
were given to a daughter on her marriage, the daughter 
and her husband, or the donees in / 'rank-marriage , as 
they wore called, held the lands granted, to them and 
the heirs of their two bodies free from all manner of 
service to the donor or his heirs (a mere oath of fealty 
or fidelity excepted), until tho fourth degree of con- 
sanguinity from the donor was passed (k ) ; and when 
lands were given to religious uses, the grantees in 
frankalmoign , as they were called, were for ever free 
from every kind of earthly or temporal service (/). 
Little or nothing, therefore, in these cases, remained 
for the heir of the grantor. But the other modes of 


1 Reeve*' * Hi*t. Eng. Law, 

223, 

(») Ibid. 105. 


O') Gliinville. lib. 7, e. 1 ; 1 
Hint. 104. 

(*) Litt. sect*. 17, 19, 20. 

(/} Ibid. sect. 135. 
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alienation which then prevailed were very different in 
their results, as well from such gifts as above described, 
as from the ordinary sales of landed property which 
occur in modem times. Iieady money was then ex- 
tremely scarce; large fortune, acquired by commercial 
enterprise, were not then expended in the purchase of 
country seats. The auction mart was not then esta- 
blished ; such a thing os an nltsolutc sale for a sum of 
money paid down was scarcely to bo mot with. The 
alienation of lands rather assumed the form of ]>crpctual 
leases, granted in consideration of certain services or 
rents to lie from time to time performed or paid. This 
method wu*, in feudal language, termed snhu*fvurf'ihon. 
In all the old conveyances, almost without exception, 
the lands are given to the grantee -mil hi* heirs, to 
hold as tenants of the grantor and his heirs, at certain 
rents or services it/o ; and when no particular service 
was reserved, it was understood that the grantee held «»f 
the grantor, subject to the same s«*rvi«-es as the grantor 
held of his superior lord ,#/). As, therefore, it cannot 
be supj*osed that gifts should be made without somo 
fair equivalent, and as such equivalent, in the shape of 
rent or service, would defend to the heir in lieu of t ho 
land, we may fairly presume that alienation, as ordinarily 
pmetised in earl v times, was not so great a disud vantage 
to the heir as might at first be Mip|K>sed : and this cir- 


All the f«»nn#uf ftetfmena 
in Madox’# Formukre An- 
, with th** exception of 
Nu**. 31 H axel 325, are in thi»« 
form. No. 31 & i* a jnft in frank - 
, and wa* aftiTwanh c*/n- 
>y the mm of the grantor 
:? title, Confirmation. No. 119, ; 
and No. 325 appear# t*t hare l««n 
a family transaction between a 
father and hii mm. The curious 
questions mentioned in Glanrilie 
(lib. 7, c. 1; aa to the descent of 


lan<l> whieh had )#*« n ktuuUmI by 
a father loo ne of hi* younpt 

or by a brother tu hi# % 
brotluT, clearly show that 
of land w«Tt* tb»ii made by mibin- 
foudatem. Mr. Rct'Vw’nobuKTVii* 
tiou {I Hint. Knjf. Law, 10b, n. 
•m. , that the reaervatinn of *er- 
vice* wait most commonly math? to 
the feoffor, appear* to be n 
Btrunpr enough. 

{n\ I'erkin*’* Profitable 
accta. 529, 653. 


ttotl 
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The power of eumstancc may perhaps help to account for that whioh 
the ancestor ftt ftny rate j g an undoubted fact, that the power of an 
over the . ^ ^ ^ ^ expeetation of his heirs, whether 

merely collateral or heirs of his body, soon, became 
absolute. absolute. In whichever way the grant were made, 
whether to the ancestor and his heirs , or to him and 
the heirs of his body, we find that by the time of 
Henry III. the heir was completely in his ancestor’s 
power, so far as related to any lands of which the an- 
cestor had possession. Bract on, who wrote in this 
reign, expressly lays it down, that the heir acquires 
nothing from tho gift made to his ancestor (o). The 
very circumstance that land was given to a person and 
his heirs, or to him and the heirs of his body, enabled 
him to convey an interest in tho land, to last as long as 
his heirs in tho ono ease, or tho heirs of his body in 
the other, continued to exist. And from the time of 
Brueton, a gift to a man and his heirs generally has 
enabled tho grantee, either entirely to defeat tho ex- 
pectation of his heir by an absolute conveyance, or to 
prejudice his enjoyment of tho descended lands by 
obliging him to satisfy any debts or demands, to tho 
value of the lands, according to his ancestor’s discre- 
tion. With respect to lands granted to a man and the 
heirs of his body , the power of the ancestor is not note 
so complete. The means by which this right of aliena- 
tion was in this case curtailed will appear in the 
aocoimt we shall now give of the origin and progress of 
the right of alienation as it affected the interest of the 
lord. 


Alienation m The interest of the lord was evidently of two kinds ; 

of ° his interest in the rent and services during the con- 
the lord. tinuonoe of the tenancy, and his chance or possibility 
of again obtaining the land on failure of the heirs of 


(o) Bracton, lib. 2, cap. 6, fol. facta anteoeaeori. quia cum dona- 
1? a. Nihil aoquirit ex donation* torio non eat feoff atus. 
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his tenant. On tho former of those interests, the iu- 
road of alienation appears to have been first made. 

The tenants, by taking upon themselves to moke grants ftr#t 

of part of their lands to strangers to hold of themselves, 
prejudiced the security possessed by the lord for the duo 
performance of tho services of the original tenure. And 
accordingly wo find it enacted in Magna (’hart a (/>), that 
no freeman should give or sell any mort* of his land than 
so as what remained might he sufficient to answer the ser- 
vices he owed to his lord. The original services reserved 
on any conveyance were, however, always a charge on 
the land while in the hands of the under-tenants, and 
could l>e distrained for by the lord u/) ; although the 
enforcement of such services was doubtless rendered less 


easy bv tho division of the lands into vari< »us ownerships. 

The infringement on the lord’s interest, ex]H*otatit on 
the failure of the heirs of his tenant, appears to have 
been the last step in the progress of alienation. As tin* 
advantages of a free j»ower of disposition liecamo appa- h« in., 
rent, a new* form of grant came into general use. The 
lan<ls were given, not only to tie* tenant and his heirs, 
but to him and his heirs, or to o hom»o*'rcr he mi<jht 


tri\h to yicc or a**ign the hi h<! (n, or with other words 
expressly conferring on the tenant the power of aliena 
tion U). In this case, if the tenant granted, or underlet 
as it were, part of his land, then, on his d<‘ceaso and 
failure of his heirs, the tenant’s grantee had still a right 
to continue to hold as tenant of the sujierior lord ; and 
such superior lord then took the place of landlord, 
which the original tenant or his heirs would have occu- 
pied had he or they been living (/). And if the tenaut, 
instead of thus underletting part of his land, chose to 


{p) Chap. 32. 

(?) Perkins** Profitable Book, 
sect. 674. 

(r) Bract. Eb. 2, c. 6. foL 17 b. 
(f) Madox’* Fonnnlare Angli- 
can tun, Preliminary IHaNcrtatkm, 


p« 5. The tendency toward* the 
alienation of land* waa perhaps 
fostered by the spirit ofemaadin jf ; 
tec 1 Watkina on Copyhold*, pp. 
HO, 160. 

{ t Bract , nbi 
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dispose of the whole, he was at liberty so to do, by sub- 
stituting, if he thought fit, a new tenant in his own 
place (//). Grants of land with liberty of alienation, 
as they became more frequent, appear in process of 
time to have furnished the rule by which all grants 
w T ere construed. During the long and feeble reign of 
Henry III. this change to the disadvantage of the lord 
appears to have taken place ; for at the beginning of 
the next reign it seems to have been established that, 
The fact of the in whatever form the grant were made, the fact of the 

an <‘xjHv>tnnt existence of an expectant heir enabled the tenant to 
lu*ir I'TutlilcH alienate, not only ns against his heirs, but also as against 

alienate. tlie lord. If therefore lands were given to a man and 
his heirs, lie could at once dispose of them (.r) ; and if 
lands were granted to a man and the heirs of his body, 
lie could at once dispose of them as against the heirs of 
his body. And he was able, the moment he had issue 
horn — that is, the moment he had an expectant heir of 
the kind mentioned in the gift — to alienate the lands as 
against the lord also ; and the alienee and his heirs had a 


right to hold, not only during the existence of the issue, 
but also after their failure (y). The original intention 
of such gifts was therefore in a great measure defeated; 
originally, on failure of the issue the lands reverted to 
the donor; but now nothing was requisite hut the mere 
birth of issue to givo tho donee a complete power of 
disposition. 


The mere existence of an expectant heir having thus 
grown up iuto a reason for alienation, the barons of the 


(a) See stat. 4 Edw. I. c. 6. 

(x) Perk. sect. 667—670 ; Co. 
Idtt. 43 ft. If a tenant of a eon* 
ditionol fee had a right of aliena- 
tion on having issue boru, surely 
a tenant in fee simple must have 
had at least an equal right. *See 
however Co. Lift, 43 a, n. {2’; 


Wright’s Tenures, 155, note. 

(y) FiUlierbert’s Abr. title For- 
medon, 62, 65 ; Britton, 93 b, 94 a ; 
Plowd. Comm. 246 ; 2 Inst. 333 ; 
Co. Litt. 19 a ; Year Book, 43 
Edw. III. 3 a, pi. 13; Karl of 
Stajford v. Buckley, 2 Yea. sen. 
171. 
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time of Edward I. l>egan to f»*ei how small was the pos- 
sibility that the lands, which they had granted by con- 
ditional gifts »:> to their tenants and the heirs of their 
bodies, should ever revert to themselves again ; whilst 
at the same time they pereeived the power of their own 

families weakened bv suee“Ssi\c alienations. To remedy 

• •* 

these evils, and to keep up that feudal system, which 
landlords ever held in high esteem, but on which the 


net essi ties of 


soeietv c\er made silent 


vet sure enema 


meats, it was enueted in the reign of Edward I. by tho 

famous statute l>o Ih»nU ( oiiditionalibus (// u — and no Statute 

doubt as wih then thought finally enacted, — that the ^ 9MUm 

will of tlie donor, a*e,»rding to the form in the deed of 

gift manifestly expressed, should be from thenceforth 

observed: st i that tln\, to whom the tuiement was 

* 

given, should have no ]«»wer to alien it, whereby it 
should fail to remain unto their own issue after their 
death, or to revert unto the donor or his le-irs, if issue 
should fail. 


Since the parsing of this statute, an estate given to Foo uil. 

a man and the heirs of his bodv has been alwuvs callc*d 

» % 

an estate tail, or. more properly, an estate in /<* tml 
( ft titl h ta The word /e* i /}*»//««!) ancient I v 

meant any estate feudally held of another person (A) ; 
but its meaning i< now confined to estates of inherit- 
ance, — that is, to estates which may defend to heirs ; ho 
that a /'* ruay now 1m* said to mean an inheritance K'). 

The word Mil is derive l from the French word f<tillrr f 
to cut, the inheritance being, by the statute lh J 
cut down and confined to the heirs of the body strictly 


Y, Ann*, p. 69. 

;<i, Stat. 13 E«iw. I.r. 1. 

the Statu of W»"rtamwUr 
the Second. 

.'4, Brart*4i, lib. 4, ful. 203 h, 
ptr. 6 ; fsl'it'u, Tit. of 
part 2 , c. I, *. 23 p, 332 

W.R.P. 


Ttiiu tvm, p. 6. 

V, Litt. l , Co. Lilt. 1 b, 2a; 
IV right* » Tenure*, p. 149. 

*4/ Litta 1» ; Co. Litt. 18 b, 
327 a, n. 2, ; Wright** Tenure*, 
187; 2 BL&cIt. Com. 112. 
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IncoitmiiciKt' 
of strict < ii- 


, entails 
d. 


but,' though an estate tail still bears a name indicative 
of a restriction of the inheritance from any interruption 
in its course of perpetual descent from father to son, we 
shall find that in fact the right to establish such exclu- 
sive perpetual descent has long since been abolished. 
When the statute began to operate, the inconvenience 
of the strict entails, created under its authority, became 
sensibly felt : children, it is said, grew disobedient when 
thev knew thev could not be set aside; fanners were 
deprived of their leases; creditors wore defrauded of 
their debts; and innumerable latent entails were pro- 
duced to deprive purchasers of the land they had fairly 
bought ; treasons also were encouraged, as estates tail 
were not liable to forfeiture longer than for the tenant's 
life (r). The nobility, however, would not consent to 
a repeal, which was many times attempted by the com- 
mons (/), and for about two hundred years the statute 
remained in force. At length the power of alienation 
was once more introduced, by means of a quiet decision 
of the judges, in a ease which occurred in the twelfth 
year of the reign of King Edward IV. (</). In this 
ease, called Taltitrum \s the destruction of an entail 
was accomplished by judicial proceedings collusively 
taken against a tenant in tail for the recovery of the 
lands entailed. Such proceedings were not at that 
period quite unknown to the English law, for the monks 
hod previously hit upon a similar device, for the pur- 
pose of evading the Statutes of Mortmain, by which 
opeu conveyances of lands to their religious houses had 
been prohibited; and this device they had practised 
with considerable success till restrained by Act of Par- 
liament (A). In the case of which we are now speak- 
ing, the law would not allow the entail to be destroyed 


(r) 2 Black. Com. 116. (A) Statute of Westminster the 

(/) Cruise on Recoveries. Second, IS Edw. I. c. S2 ; 2 

(p) Tallarnm'* r*w, Tear Book, Black. Com. 271. 

12 Edw. IV. 19. 
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simply by the recovery of the land?* entailed, by a 

friendly plaintiff on a fictitious title; this would have 

been too barefaced ; and in such a cose the issue of tho 

tenant, claiming under tho gift to him in tail, might 

have recovered the lands bv means of a writ of forme* 

* * 

don (*), so on.1 1 1 hI l»ocauso they claimed /«v fnnutm dvm\ Fomicxlca* 
according t* > the form < »f the gift, winch the statute had 
declared should be observed. The alienation of the 


lands entailed was effected in a more circuitous mode, 
by judicial sanction being given to the following pro- 
cmlings, which afterwards came into frequent and open 
use, and had some little hliow of justice to the issue, 
though without any of its reality. The tenant in tail, A recovery, 
on the collusive action being brought, was allowed to 


bring into (\»nrt some third person, presumed to have 
}>een the original grantor of the estate tail. The tenant 
then alleged that this third person had tt arrant* rf tho 
title; and accordingly begged *hat he miglit defend the Warranty, 
title which he hud so warranted. This third person was 
accordingly called on ; who, in fact, had had nothing 
to do with the matter; but, being a party in the scheme, 
he admitted the alleged warranty, and then allowed 
judgment to go against him by default. Wliereuj>on 
judgment was given for the demandant or plaintiff, «.o 
recover the lands from the tenant in tail ; and the tenant 


in tail bad judgment empowering him to recover a 
recompenee in lands of equal ralw from tho defaulter, 
who had thus cruelly failed in defending his title { k) . 
If any such lands had been recovered under tlie judg- 
ment, they would have been held 1 >y the tenant for an 
estate tail, and would have descended to the issue, in 
lieu of those which were lost by tho warrantor’s de- 
fault (/b But the defaulter, on whom the burden was 
thus cast, was a man who had no lands to give, some 
m a n of 6traw, who could easily be prevailed on to under- 


(i) Litt. a#. 688, 690. Com. 3-38. 

r k) Co. Lift. 361 b. 2 BLeV. U ? Black. Com. 300. 
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U barrel!. 


The n vitmou 
barred. 


And re- 

luuindtTB. 


Common 

cowrie*. 


take tlio responsibility ; and, in later times, the erier of 
the Court was usually employed. So that, whilst the 
issue had still the judgment of the Court in their favour, 
unfortunately for them it was against the wrong person ; 
and virtually their right was defeated, and the estate 
tail was said to be bar red. Not only were the issue 

barred of their right, but the donor, who hud made the 
grant, and to whom the lands were to revert on failure 
of issue, had his reversion barred at the same time (m). 
So also all estates which the donor might have given to 
other persons, expectant on the decease of the tenant 
in tail without issue, (and which estates are called re- 
tnaim hrs expectant on the estate tail,) were equally 
barred. The demandant, in whose favour judgment 
was given, became possessed of an estate in fee simple 
in the lands ; an estate the largest allowed by law, and 
ing with it the fullest powers of alienation, as will 
be hereafter explained : and the demandant, being a 
friend of the tenant in tail, of course disposed of the 
estate in fee simple according to his wishes. 

Such a piece of solemn juggling eould not long have 
hold its ground, had it not been supported by its sub- 
stantial benefit to the community ; but, as it was, the 
progress of events tended only to make that certain 
which at first was questionable ; and proceedings on 
the principle of those above related, under the name 
of suffering common mwmV.s, maintained their ground 
and long continued iti common use as the undoubted 
privilege of every tenant in tail. The right to suffer 
a common recovery was considered as the inseparable 
incident of an estate tail, and every attempt to restrain 
this right was held void («). Complex, however, as 

(m) 2 Black. Com. 360; Crubso on Contingent Remainders, 260 ; 
on Recoveries, 268. 2 Black. Com. 116: Thick »hs r. 

(#) Mary T\*rtwytim'* rate, 10 Lurd Fcnrhyn, 6 Ch. D. 318 ; 4 
Rfp. 36; On. Litt. 224 u ; Feacno App. Can. 61. 
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the proceedings al>ove related may appear, the ordi- 
nary forms of a common nmrtrjj in later times were 
more complicated still. The land* were in the first 
place conveyed, l»y a dt>ed called the recovery deed, to 
a person against whom the action was to be brought, 
and who was called the tenant to the pnrnpt or writ [<•), 
The pro<M't'dings tlieu took place in the Court of Com- 
mon Pleas, which had an exclusive jurisdiction in all 
real actions. A regular writ was issued uguimt the 
tenant to the pntt fpc by another person, culled the 
iicmnndfUit ; the tenant in tail was then required hv 
the tenant to the pi\rcij»' to warrant lrs title according 
to a supposed engagement for that purpose ; this was 
called \ (inching the tenant in tail to warranty. The 
tenant in tail, on being vouched, then vouched to war* 
rantv in the same way the crier of the Court, \\h<> was 
called the common vouchee. The demandant lien 
craved lea\e to imparl or confer it h the lust \ourhoe 
in private, whi< h was granted hv the Court; and the 
vouchee, having thus got out of Court, did not return ; 
in consequence of which, judgment was given in the 
manner before mentioned, <«n which a regular writ was 
directed to the sheriff to put the demandant into pos- 
session : /'). The proceedings, as may Ik* supposed, 
necessarily passed through numerous hands, so that 
mistakes were n« *t tinfrocjuently made, and great ex- 
pense was always incurre<l <>/). To remerly this evil, 
an Act of Parliament (r) was accordingly passed in the 


Hv -tat. 14 li e. 2" 

eommonlv Mr. Pigott** Ac t, 
it via 

to the to tic* pra*eij«* ap- 

ex«*cut**d I** fore the 
end of the term in nhieh the re- 
co very was* -uffr^-d; 1 Pn-st. t on. 
61 «-t m<j. ; G*s*h’*$ht d. 
v. Mg 6 T. Rep. 177. 

, being in form judicial pro- 
, could only be 6 uttered 


p CVuise on Reeoxrrie*, eh. 1, 
12 . 

of Real Pro- 
S 25. 

m w 

V, *• An act for the addition 
of fine# and and for the 

N^xstituthm of more simple modi*# 
of assurance. ” Stat. 3 6c 4 Will. 
IV. c. 74, druirn by Mr. Brr»dic ; 
Conveyancing, 


Tenant to tha 


to 

w armnty. 
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Rooororiofl 

abolished. 


A fiuc. 


year 1833, on the recommendation of the commissioners 
on the law of real property. This Act, which in the 
wisdom of its design, and the skill of its execution, is 
quite a model of legislative reform, abolished the whole 
of tho cumbrous and suspicious-looking machinery of 
common recoveries. It has substituted in their place 
a simple deed, executed by the tenant in tail and in- 
rolled, formerly in the Court of Chancery, and now in 
tho Enrolment Department of the Central Office of the 
Supreme Court of Judicature (#) : by such a deed, a 
tenant in tail in possession is now enabled to dispose 
of tho lands entailed for an estate in fee simple ; thus 
at once defeating the claims of his issue, and of all 
persons having any estates in remainder or reversion. 


A common recovery was not, in later times, the only 
way in which an estate tail might bo barred. There 
was another assuranee as effectual in defeating the 
claim of the issue, though it was inoperative as to the 
remainders and reversion. This assurance was a fine. 
Fines wore in t/wmrJrcn, though not in their operation 
on estates fail, of far higher antiquity than common 
recoveries (/). They were not, like recoveries, actions 
at law carried out through every stage of the process; 
hut were fictitious actions, commenced and then com- 
promised by leave of the Court, whereby the lands in 
question were acknowledged to be the right of one of 
tho parties («). They were called from their 
having anciently put an emf, as well to the pretended 
suit, as to all claims not made within a year and a day 
afterwards (.r), u summary met boil of ending all dis- 
putes, grounded on the solemnity and publicity of the 


(*) The inrulnuut must be with- 
in nx calendar months after the 
execution ; sect. 41. See sect . 74 ; 
fttata. 36 A 37 Viet. c. 66, *«. 16, 
7* I 42 & 43 \ iot, c. 7S ; Kules 
of tho Supreme Court. 1$$3. Old. 


LXI. r, 9. 

(0 Cruise on Fines, ch. 1. 

(w) 2 Black. Com. 348. 
i Jr ) Stat. 18 Kdw. I. stat. 4 ; 
2 Black. Com. 349, 364 ; Co. Littl 
121 a, n. f?'. 
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proceedings as taking place in open Court This power 
of barring future claims was taken from fines in the 
reign of Edward III. (y) ; but it was again restored, with 
an extension however of the time of claim to five years, 
by statutes of Richard III. (r) and Henry VII. (a ) ; 
by which statutes also provision was made for the open 
proclamation of all fines several times in Court, during 
which proclamation all pleas were to cease; and in 
order that a fine might ojierate as a bar after non-claim 
for five years, it was necessary that it should Ik» as 
it was said, with proclamations. But, now, by a statute 
of the present reign (A), all fines heretofore levied in the 
Court of Common Pleas shall be conclusively deemed 
to have been levied with proclamations, and shall have 
the force and effect of tines with proclamation*. A 
judicial construction of tie* statute of Henry \1I. ic), 
quite apart, as it should seem, from its real intention ft/ >, 
gave to a fine by a tenant in tail the force of a bar to 
his issue after non-claim by tin m for five years after the 
fine; and this construction was confirmed by a statute 
of the reign of Henry VIII., which male the bar im- 
mediate u }. Since this time tin* effect of fines in bar- 
ring an entail, so far as the issue were concerned, 
remained unquestioned till their addition ; which took 
place at the same time, and by the same* Act of Parlia- 
ment i/h os the abolition of common recoveries. A 


Vj *Stat. .'ll E*lw. III. c . 10, a 
euriou» KjKH’iracn of tli« i c >neiw*- 
ne-wof amient art* of parl;uin>*ut. 
Thif* is the whole of it : ** A l- » it 
i, th.it the plea of non- 
of fuit^ which from hence- 
forth nhall be levied, *hall not be 
taken or hohlen for any bar in 
time to come.” 

{:) 1 Rich. III. c. T. 

(«) 4 Hen. VII. c. 24 ; me aUo 
stat. 31 Kliz. c. 2. 

(b) Stat. 11 k 12 Viet. c. TO; 


\ Ilro. A hr. tit. Fine, pi. 1 ; 
Ih«r, 3 r* ; I’ru^-ou Fine**, 173. 

*1 4 R'*v*V* lii-t. Eng. I. aw, 
133, I3H, t HalUm* t’on-t. Hint. 
14, 17. Tie- d<*»*p design* attri- 
buted bv llla< L lihwk. 

*■ 

Oon. 11H, 33C and *oine other* 
to Henry VII. in prrs'tiring the 
pomting of this *tatuU*, are nhown 
by the above wrier* to have moat 
probably liad no existence. 

(r) 32 Hen. VIII. c. 30. 

4/} 3 k 4 WflL IV. e. 74. 


Proclama- 

tion#. 
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Settlement*. 


Primogeni- 

ture. 


deed inrolled in the Central Office of the Supreme 
Court ( <j ) is now substituted, as well for a fine, as for a 
common recovery. 

Although strict and continuous entails have long 
been virtually abolished, their remembrance seems still 
to linger in many country places, where the notion of 
heir land, that must perpetually descend from father to 
Bon, is still to bo met with. It is needless to say that 
such a notion is quite incorrect. In families where the 
estates are kept up from one generation to another, 
settlements are made every few years for this purpose; 
thus in the event of a marriage, a life estate merely is 
given to the husband (h) ; the wife has an allowance for 
pin-money during the marriage, and a rent-charge or 
annuity by way of jointure for her life, in case she 
should survive her husband. Subject to this jointure, 
and to the payment of such sums as may be agreed on 
for the portions of the daughters and younger sons of 
tho marriage, the thirst son irho may be born of the 
marriage is made by the settlement tenant in tail . In 
case of his decease without issue, it is provided that tho 
second son, and then the third, should in like manner 
be tenant in tail : and so on to the others ; and in de- 
fault of eons, the estate is usually given to the daughters. 
By this means the estate is tied up till some tenant 
in toil attains tho age of twenty-one years; when he 
is able, with the consent of the father, who is tenant 
for life, to bar the entail with all the remainders. 
Dominion is thus again acquired over the property, 
which dominion is usually exorcised in a re-settlement 
on the next generation ; and thus the property is pre- 
served in the family. Primogeniture, therefore, as it 
obtains among the landed gentry of England, is a 

(y) Stat*. 36 & S7 Viet. c. 66, On!. LXI. r. 9. 
w. 16, 77 ; 42 4 43 Viet. c. 78 ; (A) See ante* p. 21, a. (c) ; 

Rule* of the Supreme Court, and p. 24, n. {<*). 
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only, and not a right ; though there can bo no 
doubt that the custom has originated in the right, which 
was enjoyed by the oldest son, as heir to his father, in 
those days when estates tail could not Is* hom'd. Pri- 
mogeniture, as a custom, has l>een the subject of much 
remark jp). When* family honours or family estates 
are to be preserved, some such device appears necessary. 
But, in other cases, strict settlements of the kind re- 
ferred to seem fitted rather to maintain tin* posthumous 
pride of present owners, than tin* welfare of future 
generations. The policy of tin* law is now in favour of 
the free disposition of all kinds of property ; and as it 
allows estates tail to ho barred, so it will riot permit the 
obj »*< *t of an entail to be ac complished by other means, 
any further than can he done by giving estates to the 
unborn children of Aro*#/ jin-stm*. Tims an estate 
given to tin* children of an unfair h rfuM would la* abso- 
lutely void ( j ». Tin* desire of individuals to keep up A 
their name and memory has often been opposed to this 
rule of law, and many shifts and devices have from time 
to time b< eii tried to keep up a perpetual entail, or 
something that might answer tin* same end*/.). But 
such contrivances have* invariably been defeated ; and 
no plan can bo now adopted by which lands can w:;h 
certainty be tied up, or fixed as to their future* desti- 
nation, for a longer j*criod than the lives of existing 
persons and a term of twenty-one years after their 
decease (/). 


< 1 , See 2 Adam Smith** W< 

of Nation*, 1 s 1 , 

tion ; and M'Culloch'* n. 

vol. 4, p. 441. See al*o Traite* 

de Legislation C ivile ct l'enale, 

ouvrage extrait des Manu-cnu 

de Benthaxn, par Dumont, torn. 

1, p. 30T. 

(j ) Hay t. Earl of Corentry, 3 
T. Rep. 86 ; Bntdencll v. Elurct, 


1TH, 253 et 

i canny x. Jfiurtrr, 5 Vo*. 1 58. 

(/, Feairne'* Gmtuiwnt 
maiuderx, 4 30 et wvj. The jx-riod 
of gestation i# a!»o included, if 
gestation exist ; CadcU v. I'ahrur , 

7 Biigh, N\ S. 202. 
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When ibo 
estate tail is 


preceded by a 
life interest. 


The concur- 
rence of the 
first tenant 
for life re- 
quired. 


Whenever an estate tail is not an estate in posses- 
sion, but is preceded by a life interest to be enjoyed by 
some other person prior to the possession of the lands 
by the tenant in tail, the power of such tenant in tail 
to acquire an estate in fee simple in remainder ex- 
]>ectant on the decease of the tenant for life is subject 
to some limitation. In the time when an estate tail, 
together with the reversion, could only be barred by 
a recovery, it was absolutely necessary that the first 
tenant for life, who had the possession of the lands, 
should concur in the proceedings ; for no recovery 
could Ik* suffered, unless on a feigned action brought 
against the feudal holder of the possession (m). This 
technical rule of law was also a valuable check on the 


tenant in tail under every ordinary settlement of landed 
property; for, when the eldest son (who, as we have 
s(M?n, is usually made tenant in tail) came of ago, he 
found that, before ho could acquire the dominion 
expectant on the decease of his father, the tenant for 
life, he must obtain from his father consent for the pur- 
pose. Opportunity was thus given for providing that 
no ill use should bo made of the property (a). When 
recoveries were abolished, the consent formerly required 
was accordingly still preserved, with some little modi- 
fication. The Act abolishing recoveries has established 
the office of proftrfor , which almost always exists during 
the continuance of such estates under tiio settlement as 
may premie an estate tail. And the consent of the 
protector is required to be given, either by the same 

d0ed hy whieh the entail » barred, or bv a separate 
deed, to be executed on or before the day of the execu- 
tion of the former, and to be also inrolled in the 
Central Office of the Supreme Court at or previously to 


Protector, 


lit* consent 
roijuirtxl to 
bur ro. 


(m) Ouiao on Recover*., 21. See Firrrt Report of 

See however out. U Goo. II. Property Ommmkmen, p. 32 
c. 20. * 
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the time of the inrolment of the deed which bars the 
entail (o). Without suoh consent the remainders and 
reversion cannot be barred (p). In ordinary cases the 
protector is the first tenant for life under the settlement, 
in analogy to the old law (#/) ; but a power is given by 
the Act, to any person entailing lands, to appoint, in 
the place of the tenant for life, any number of persons, 
not exceeding three, to bo together protector of the 
settlement during the continuance of the preceding 
estates (/) ; and, in such a case, the consent of such 
persons only need bo obtained in order to effect a 
complete bar to the estate* tail, and the remainders and 
reversion. The protector is under no restraint in gi\ing 
or withholding his consent, but is left entirely to his own 
discretion (*). If he should refuse to consent, the tenant 
in tail may still bar his own issue ; as he might have 
done before the Act by levying a film ; but In* cannot 
bar estates in remainder or reversion. The cojmequeTn*e 
of such a limited bar is, that the tenant acquires a dis- 
posable estate in the land for so long as he has any 
issue or descendants living, and no longer; that is, so 
long as the estate tail would have lasted had no bar 
been placed on it. This is called a base fee. But, when 
his issue fail, the persons having estates in remainder 
or reversion become entitled. When the estate tail is 
in possession, that is, when there is no previous estate 
for life or otherwise, there can very seldom 1*> any 
protector ( f ), and the tenant in tail may, at any time 
by deed duly inrolled, bar the entail, remainders and 
reversion at his own pleasure. And where a previous 
estate for life exists, it does not confer the office of pro 


Tin* iwwr 
In 

u pro* 

to« t*»r"n c*>u * 
Will. 


Ba*»‘ fre. 


Estate tail in 


Life c#Ut© 
* * 


» Slat*. Zk 4 WiU. IV. c. 74, 
m. 42 — 47 ; 36 k 37 Viet. c. 66, 
m. 16, 77 ; 42 k 43 Viet. e. 78 ; 
Holes of the Supreme Court, 1883, 
Ord. LXI. r. 9. 

( jj ) Sects. 34, 33. 


(y) .Set. 22. 

(r< Sect. 32. 

(»j Sec U. 36, 37. 

(/, See Sugd. Vend, k Par. 
$93, 1 1 th ed. 
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tector, unless it be created by the same settlement which 
created the estate tail ; so that a tenant in tail in re- 
mainder expectant on an estate for life, created by some 
prior deed or will, may bar the entail, remainders and 
reversion, without the consent of the tenant for life 
under such prior deed or will (u). 


tail 

KTHiitod by 
the crown ua 
the reward of 
1 'V acr- 


Thc above-mentioned right of a tenant in tail to bar 
the entail is subject to a few exceptions; which, though 
of not very frequent occurrence, it may he as well to 
mention. And, first, estates tail granted by the erown 
as the reward for public services cannot be barred so 
long as the reversion continues in the crown. This 
restriction was imposed by an Act of Parliament of the 
reign of Henry VIII. (/*), and it has been continued by 
the Act by which fines and recoveries wore abolished (./•). 
There arc also some eases in which entails have been 
created by particular Acts of Parliament, and cannot 
bo barred. 


Tcmant iu tail 
aflor powi- 
biiitv of i.Hauo 
extinct. 


Again, an estate tail cannot be barred by any person 
who is tenant in fail after j»ossitn/iff/ of is.su r cult net. 
This can only happen where a person is tenant in 
special tail. For instance, if an estate be given to a 
man and the heirs of his body by his present wife; 
in this case, if the wife should die without issue, he 
would become tenant in tail after possibility of issue 
extinct (//) ; the possibility of his having issue who could 
inherit the estate tail would have become extinct on the 
death of his wife. A tenancy of this kind can never 
arise in an ordinary estate iu tail general or tail male ; 


(»; Rtmuptint r. Seott % Exch. 
18th January, 1S75; 32 L. T., 
N. 8. 125. 

{*) Stat. 34 k 35 Hen. VIII. 
c. 20 ; Cruise on Recoveries, 318. 


(r) Suit. 3& 4 Will. IV. c. 74, 
a. 18; Jhikr of Grafton's cats, 6 
New Oases, 27. 

• y' Litt. 32. 33; 2 Black. 
Com. 124. 
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for, so long as a person lives, the law considers that the 
possibility of issue continues, however improbable it 
may lx? from the great age of the party Tenants 
in tail after possibility of issue extinct were prohibited 
from suffering common recoveries by a statute of the 
reign of Elizabeth u#b and a similar prohibition is 
contained in the Act for tin* Abolition of Fines and 


Recoveries (/>). Rut, as we have before remarked (e), 
tenancies in special tail are not now common. In 
modern times, when it is intended to make a provision 
for the children of a particular marriage, estates are 
given directly to the unborn children, which take effect 


as they conic into existence : whereas in ancient times, 

w 


as we shall hereafter see <</?, it was not lawful to give 
any estate directly to an unborn child. 



The last exception is one that can only arise in the 
cose of grants and settlements made before the passing 
of the Act for tho Abolition of Fines and Recoveries; 
for the future it has been abolished. It relates to 
women who are tenants in t nil of lands of their hus- 
bands, or lands given by any of his ancestors. After Tenant in tail 
the decease of the husband, a woman so tenant in tail r f pr 
f r jtrowionc nn was prohibited by an old statute o j 
from suffering a recovery without the assent, recorded 
or inrolled, of the heirs next inheritable to her, or of 
him or them that next after her death should have an 
estate of inheritance, (that is, in tail or in fee simple,) 
in the lands: 6he was also prohibited from levying a 
fine under the same circumstances by the statute which 
confirmed to fines their force in other cases (/). This 


{s, Litt. sect. 34; Co. Litt. (d] Set* the Chapter on ft Con 
40 a; 2 Black. Com. 125 ; Jit v. tingent Keraainder. 

A*dUy y 1 Cox, 324. (*) 11 Hen. VII. c. 20. 

{a} 14 Eliz . c. 8. { f ) Slat. 32 Ilea. VIII. c. 30 

(5) 3 k. 4 WiU. IV. c. 74, h. 18. a. 2. 

(<* y Ante, p. 57. # 
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kind of tenancy in tail very rarely occurs in modem 
practice, having been superseded by the settlements now 
usually made on the unborn children of the marriage. 


An estate tail 
cannot be 
barren! by 
will or con- 
tract. 


It is important to observe that an estate tail can only 
be barred by an actual conveyance by deed, duly in- 
rolled according to the Act of Parliament by which a 
deed was substituted for a common recovery or fine (//). 
Thus every attempt by a tenant in tail to leave the lands 
entailed by his will (/), and every contract to sell them, 
not completed in his lifetime by the proper bar ( j ), will 
be null and void as against his issue claiming under the 
entail, or as against the remaindermen or reversioners, 
(that is, the owners of estates in remainder or reversion,) 
should there be no such issue left. 


Timber, 


Leases. 


A tenant in tail may cut down timber for his own 
benefit, and commit what waste he pleases, without the 
necessity of barring the entail for that purpose (/,). A 
tenant in tail was moreover empowered by a statute 
of Henry VIII. (/) to make leases, under certain re- 
strictions, of such of the lands entailed as had been 
most commonly let to farm for twenty years before ; 
but such leases were not to exceed twenty-one years, 
or three lives, from the day of the making thereof, and 
the accustomed yearly rent was to be reserved. This 
power was however of little use ; for leases under this 
statute, though binding on the issue, were not binding 
on the remainderman or reversioner (m), and conse- 
quently had not that certainty of enjoyment which is 


(A) Peacock v. Eastland, M. R., 
L. R., 10 Eq. 17. 

(*) Cro. Eliz. 805 ; Co. Litt, 
111 a; stat. 3 & 4 Will. IV. c. 74, 
s. 40. 

(j) Bac. Abr. tit. Estate in 
Tail (D) ; stat. 3 k 4 Will. IV. 
c. 74, s. 40. • 


Co. Litt. 224 a ; 2 Black. 
Com. 115. 

(l) Stat. 32 Hen. VIII. c. 28 ; 
Co. Litt. 44 a ; Bac. Abr. tit. 
Leases and ‘Terms for Years 
(D) 2. 

(m) Co. Litt. 46 b ; 2 Black. 
Com. 319. 
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the great inducement to the outlay of capital, and the 
consequent improvement of landed property ; and this 
statute has been recently repealed (w). The Act for Present 
the Abolition of Fines and llecoveries now empowers { 
every tenant in tail in possession to make leases by 
deed, without the necessity of inrolment, for any term 
not exceeding twenty-one j r ears, to commence from the 
date of tlie lease, or from any time not exceeding twelve 
calendar months from the date of the lease, where a 
rent shall be thereby reserved, w'hich, nt tho timo of 
granting such lease, shall be a rack-rent, or not less 
than five-sixth parts of a rack-rent (o) . And under 
the Settled Estates Act, 187? (/>), a tenant in tail in 
possession has the same power of leasing as is thereby 
given to a tenant for life (r/). The Settled Land Act, 

1882 (/ ), now gives the powders of a tenant for life under 
that Act (s), to each of the following persons, when the 
estate or interest of each of them is in possession : — 

(a) A tenant in tail, including a tenant in tail who 
is by Act of Parliament restrained from barring or 
defeating his estate tail, and although tho reversion is 
in the crown (/), and so that the exercise by him of his 
powers under this Act shall hind the crown, hut not 
including such a tenant in tail whero the land in respect 
whereof he is so restrained was purchased with money ' 
provided by Parliament in consideration of public 
sendees ; 

(b) A person entitled to a base fee (w), although tho 
reversion is in the crown, and so that tho exercise by 
him of his powers under this Act shall hind the crown ; 

(n) Stat. 19 & 20 Viet. c. 120, ». 58, Bubs. 1 (i), (iii), (vii) ; Wil- 

g, 35. liams’s Conveyancing Statutes, 

(o) Stat. 3 & 4 Will. IV. c. 74, 361 — 364. 

B8. 16, 40, 41. (*) See ante, pp. 35— 38,43— 46, 

(p) Stat. 40 & 41 Viet. c. 18,8.46. 49 — 54. 

(q) See ante, p. 34. ( t ) See ante, p. 76. 

(r) Stat. 45 & 46 Viet. c. 38, («) Ante, p. 75, 
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Sale and ex- 
change. 


Forfeiture for 
treason. 


New enact- 
ment. 


Attainder. 


(c) A tenant in tail after possibility of issue ex- 
tinct (r). 

At the present time therefore every tenant in tail in 
possession (with the exception above specified) may 
grant all such leases as a tenant for life may grant 
under the Settled Land Act, 1882 (y), and also may sell 
or exchange his land under that Act (z), without the 
necessity of barring the entail. But in such cases the 
proceeds of a sale, and any capital money arising upon 
the grant of a lease (a) y and any land taken in ex- 
change, will become subject to the entail. . 

It has been observed that, in ancient times, estates 
tail were not subject to forfeiture for high treason be- 
yond the life of the tenant in tail (b). This privilege 
they were deprived of by an Act of Parliament passed 
in the reign of Henry VIII. (c), by which all estates 
of inheritance (under which general words estates tail 
were covertly included) were declared to be forfeited to 
the king upon any conviction of high treason (cl). But 
the Act “ to abolish forfeitures for treason and felony 
and to otherwise amend the law relating thereto ” (e) 
now provides (/), that after the passing of that Act, which 
took place on the 4th July, 1870, no confession, verdict, 
inquest, conviction or judgment of or for any treason or 
felony or felo de se shall cause any attainder or corrup- 
tion of blood or any forfeiture or escheat. The attainder 
of the ancestor did not of itself prevent the descent of 
an estate tail to his issue, as they claimed from the 
original donor, per forma m doni (g ) ; and, therefore, on 
attainder for murder, an estate tail still descended to 


(j*) Ante, p. 76. 

(y) See ante, pp. 35 — 38. 

(c) See ante, pp. 49—54. 

(a) See ante, p. 37. 

( b ) Ante, p. 66. 

(c) 26 Hen. YIII. c. 13, 8. 6 ; 


see also 5 & 6 Edw. VI. c. 11, s. 9. 
((f) 2 Block. Com. 118. 

(r) Stat. 33 & 34 Viet. c. 23. 
(/) Sect. 1. 

(g) 3 Rep. 10; 8 Rep. 165 b; 
Cro. Eliz. 28. 
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the issue. By virtue of another statute of the reign of Debts to the 
Henry YIII. (//), estates tail are charged, in the hands crown * 
of the heir, with debts due from his ancestor to the 
crown, by judgment, recognizance, obligation, or other 
specialty, although the heir shall not be comprised 
therein. And all arrears and debts due to the crown, 
by accountants to the crown, whose yearly or total 
receipts exceed three hundred pounds, were, by a later 
statute of the reign of Elizabeth (/), placed on the same 
footing. But estates tail, if suffered to descend, were 
not subject to the debts of the deceased tenant owing to 
private individuals (/»•). By an Act passed at the com- Judgment 
mencement of ller present Majesty’s reign debts, for debt,l ‘ 
the payment of which any judgment, decree, order or 
rule had been given or made by any court of law or 
equity, were made binding on the lands of tho debtor, 
as against the issuo of his body, and also as against all 
other persons whom he might, "without the assent of any 
other person, cut off and debar from any remainder or 
reversion (/). But a more recent statute has enacted 
that no such judgment, decree, order or rule to be 
entered up after the 29th of July, 1804, the date of tho 
Act, shall affect any land until such land shall have been 
actually delivered in execution (in). An estate tail may Bankruptcy, 
also be barred and disposed of on the bankruptcy of a 
tenant in tail, for tho benefit of bis creditors, to the 
same extent as he might have barred or disposed of it 
for his own benefit (//). 


In addition to the liabilities above mentioned are the nunband and 
rights which the marriage of a tenant in tail confers on * 


(ft) Stat. 33 lieu. VlII. c. 39, 
b. 75. 

(i) Stat. 13 Eliz. c. 4 ; and hoc 
14 Eliz. c. 7 ; 25 Geo. III. c. 33. 
(k) Com. Dig. Estates (B) 22. 
(/) Stat. 1 k 2 Viet. c. 110, 
hh. 13, 18. 


(mi) Stat. 27 & 28 Viet. c. 112, 
ss. 1, 2. 

(«) Stats. 3 & 4 Will. IV. c. 74, 
ha. 50—73 ; 40 & 47 Viet. c. 52, 
». 50, eubs, 5 ; see WiUiams on 
Personal Property, 224, 225, 232 — 
234*240, 12th ed. 


W’.R.P. 


G 
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Descent of an 
estate tail. 


Quasi entail. 


the wife, if the tenant be a man, or on the husband, if 
the tenant be a woman ; an account of which will be 
contained in a future chapter on the relation of husband 
and wife. But, subject to these rights and liabilities, 
an estate tail, if not duly barred, will descend to the 
issue of the donee in due course of law ; all of whom 
will be necessarily tenants in tail, and will enjoy the 
same powers of disposition as their ancestor, the original 
donee in tail. The course of descent of an estate tail 
is similar, so far as it goes, to that of an estate in fee 
simple, an explanation of which the reader will find in 
the fourth chapter. 

If an estate pur aid re vie should be given to a per- 
son and the heirs of his body, a quasi entail , as it is 
callod, will bo created, and the estate will descend, 
during its continuance, in the same manner as an ordi- 
nary estate tail. But the owner of such an estate in 
possession may bar his issue, and all remainders, by an 
ordinary deed of conveyance (0), without any inrol- 
ment under the statute for the abolition of fines and 
recoveries. If the estate tail be in remainder expectant 
on an estate for life, the concurrence of the tenant for 
life is necessary to enable the tenant in tail to defeat 
the subsequent remainders (p). 

W Femme, Cunt. Hem. 495 et War. 307, 324, 332 ; Edwards v. 

Champion , 3 De Gex, M. & G. 

AlUn v. Alien, 2 Dru. & 202. 
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CHAPTER III. 

OF AN ESTATE IN FEE SIMPLE. 

An estate in fee simple ( feudum simplex) is the greatest 
estate or interest which the law of England allows any 
person to possess in landed property (a). A tenant in Tenant in feo 
fee simple is he that holds lands or tenements to him 
and his heirs ( h ) ; so that the estate is descendible, not 
merely to tlio heirs of his body, but to collateral rela- 
tions, according to the ndes and canons of descent. 

An estate in fee simple is of courso an estato of free - and La» an 
hold , being a larger estato than either an estate for life, ^ij 0 ° f fr °° 
or in tail (c ) . 

It is not, however, the mero descent of an estate in lijfdit of 
feo simple to collateral heirs, that has given to this 
estate its present value and importance : the unfettered 
right of alienation, which is now inseparably incident 
to this estate, is by far its most valuable quality. This 
right has been of gradual growth : for, as wo have 
seen (<7), estates were at first inalienable by tenants, 
without their lord’s consent ; and the heir did not 
derive his titlo so much from his ancestor as from the 
lord, who, when he gave to the ancestor, gave also to 
his heirs. In process of time, however, the ancestor 
acquired, as we have already seen (c), the right, first, 
of disappointing the expectations of his heir, and then 
of defeating the interests of his lord. The alienations, 

(«) Litt. s. 11. (<*) Ante, pp. 23, 24. 

(b) Litt. 8. 1. (<*) Ante, pp. 59—64. 

(<?) Litt. 8. 57 ; ante, pp. 26, 58. • 

G 2 
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Part of any 
lands could 
not anciently 
be granted to 
hold of the 
superior lord. 


Subinfeuda- 
tion disad- 
vantageous to 
the superior 
lords. 


by which the3e results were effected were, as will be 
remembered, either the subinfeudation of parts of the 
land, to be holden of the grantor, or the conveyance 
of the whole, to be holden of the superior lord. It was 
impossible to make a grant of part of the lands to be 
holden of the superior lord without his consent; for 
the services reserved on any grant were considered as 
entire and indivisible in their nature (/). The tenant, 
consequently, if he wished to dispose of part of his 
lands, was obliged to create a tenure between his 
grantee and himself, by reserving to himself and his 
heirs such services as would remunerate him for the 
services, which he himself was liable to render to his 
superior lord. In this manner the tenant became a 
lord in his turn ; and the method which the tenants 
were thus obliged to adopt, when alienating part of 
their lands, was usually resorted to by choice, when- 
ever they had occasion to part with the whole ; for the 
immediate lord of the holder of any lands had advan- 
tages of a feudal nature (//), which did not belong to 
the superior lord when any mesne lordship intervened ; 
it was therefore desirable for every feudal lord, that 
the jmwxtttoH of the lands should always be holden by 
his own immediate tenants. The barons at the time 
of Edward I. accordingly, perceiving that, by the 
continual subinfeudations of their tenants, their privi- 
leges as superior lords were gradually encroached on, 
proceeded to procure an enactment in their own favour 
with respect to estates in fee simple, as they had then 
already done with regard to estates tail (//). They did 
not, however, in this case, attempt to restrain the prac- 
tice of alienation altogether, but simply procured a 
prohibition of the practice of subinfeudation ; and at 

(/) Co. Litt. 43 a. par. 2. 

(y) Such as marriage and (A) By the stat. De Don is } 13 
wardship, to be hereafter ex- Edw. I. c. 1, ante, p. 65. 
plained. See Bract. lib. si. c. J9, 
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the same time obtained, for their tenants, facility of 
alienation of parts of their lands, to be holden of the 
chief lords. 


The statute by which these objects were effected is The statute of 
known by the name of the statute of Quia emptorc * (i ) ; ^"' a * mptw *** 
so called from the words with which it oommenoes. 

It enacts that from thenceforth it shall be lawful to 


every freeman, to sell at his own pleasuro his lands 
and tenements or part thereof, so nevertheless that the 
feoffee (or purchaser) shall hold the same lands or 
tenements of the same chief lord of tho fee, and by the 
same services and customs, as his feoffor hold them 
before. And it further enacts (/»•), that, if he sell any 
part of such his lands or tenements to any person, tho 
feoffee shall hold that part immediately of tho chief 
lord, and shall be forthwith charged with so much ser- 
vice as pertaineth, or ought to pertain, to the said chief 
lord, for such part, according to the quantity of tho 
land or tenement so sold. This statute did not extend 
to those who held of tho king as tenants in eupitc , who 
were kept in restraint for some time longer (/). Freo 
liberty of alienation was however subsequently acquired 
by them ; and the right of disposing of an estate in fee 
simple, by act inter vivos, is now tho undisputed privi- 
lege of every tenant of such an estate (m). 


The alienation of lands by will was not allowed in Alienation by 

* _ will 

this country, from the time the feudal system became 
completely rooted, until many years after alienation 
inter vivos had been sanctioned by the statute of Quiet 
emptorc s. The city of London, and a few other 
favoured places, formed exceptions to the general 
restraint on the power of testamentary alienation of 

(t) Stat. 18 Edw. I. c. 1. H Wright’s Tenures, 172 ; 

(k) Chap. 2. Co. Litt. Ill b, n. (1). 

(/) Wright’s Tenures, 162. • 
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estates in fee simple (n) ; for in these places tenements 
might he devised by will, in virtue of a special custom. 
In process of time, however, a method of devising lands 
by will was covertly adopted by means of conveyances 
to other parties, to such uses as the person conveying 
should appoint by his will (o) . This indirect mode 
of devising lands was intentionally restrained by the 
operation of a statute, passed in the reign of King 
Ilenry VIII. (/>), known by the name of the Statute 
of Uses, to which we shall hereafter have occasion to 
make frequent reference. But only five years after the 
passing of this statute, lands were by a further statute 
expressly rendered devisable by will. This great change 
in the law was effected by statutes of the 32nd and 34th 
of Ilenry VIII. ( q ). But even by these statutes the 
right to devise was partial only, as to lands of the 
then prevailing tenure ; and it was not till the restora- 
tion of King Charles II., when the feudal tenures were 
abolished (r), that the right of devising freehold lands 
by will became complete and universal. At the present 
day, every tenant in fee simple so fully enjoys the right 
of alienating the lands lie holds, either in his lifetime or 
by his will, that most tenants in fee think themselves to 
bo the lords of their own domains ; whereas, in fact, all 
landowners are merely tenants in the eye of the law, as 
will hereafter more clearly appear. 

Blackstone’s explanation of an estate in fee simple is • 
that a tenant in fee simple holds to him and his heirs 
for ever, generally, absolutely and simply, without 
mentioning what heirs, but referring that to his own 
pleasure, or the disposition of the law (s). But the idea 

(«) Litt. sect. 167 ; Perk, sects. (q) Stat. 32 Hen. VIII. o. 1 ; 
528, 537. 34 & 35 Hen. VIII. c. 5 ; Co. 

(o) Perk, ubi sup. Litt. Ill b, n. (1). 

(p) Stat, 27 Hen. VIII. c. 10, (r) By stat. 12 Car. II. c. 24. 

intituled 44 An Act concerning (#) 2 Black. Com. 104. See 
Uses and Wins.’ * ‘ however 3 Black. Com. 224, 
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of nominating an heir to succeed to the inh eritance has 
no place in the English law, however it might have 
obtained in the Eoman Jurisprudence. The heir is Thehoiri* 
always appointed by the law, the maxim being Solus 2^ intc<1 
Dcus her redan facere potest , non homo (t) ; and all other 
persons, whom a tenant in fee simple may please to 
appoint as his successors, ore not his heirs but his 
assigns. Thus, a purchaser from him in his lifetime, Assign*, 
and a devisee under his will, are alike assigns in law, 
claiming in opposition to, and in exclusion of, tho heir 
who would otherwise have become entitled (m). 


With respect to certain persons, exceptions occur to Excepted 
the right of alienation. Before the Naturalisation Act, l H ' rK0IlH * 
1870 (r), if an alien or foreigner, under no allegiance to Alien, 
the crown (r), purchased an estate in lands, the crown 
might at any time have asserted a right to such estate ; 
unless it Were merely a lease taken by a subject of a 
friendly state for the residence or occupation of himself 
or his servants, or tho purpose of any business, trade 1 , 
or manufacture, for a term not exceeding twenty-one 
years (//). For tho conveyance to an alien of any 
greater estate in lands in this country, was a cause of 
forfeiture to the Queen, w’ho, after an inquest of office 
had been held for the purpose of finding tho truth of 
the facts, might have seized tho lands accordingly (c). 

Before office found, that is, before the verdict of any 
such inquest of offico had been given, an alien might 
have made a conveyance to a natural-bom subject ; and 
such conveyance would have been valid for all pur- 
poses (tf), except to defeat the prior right of the crown, 


■where the correct account is 
given. 

(t) 1 Reeves’s Hist. Eng. Law, 
105 ; Co. Litt. 191 a, n. (1), vi. 3. 

( m ) Hogan v. Jackson, Cowp. 
305 ; Co. Litt. 191 a, n. (1), vi. 10. 
(r) Stat. 33 Viet. c. 14. 


(/•) Litt. s. 198. 

(g) Stat. 7 k 8 Viet. c. 66, fl. 6. 
(z) Co. Litt. 2 b, 42b ; 1 Black. 
Com. 371, 372 ; 2 Black. Com. 
249, 274, 293. 

(a) Shop. Touch. 232 ; 4 Leo. 

84 » 



88 


OF CORPOREAL HEREDITAMENTS. 


which would have still continued. No person is con- 
sidered an alien who is bom within the dominions of 
the crown, even though such person may be the child 
of an alien, unless such alien should be the subject of 

Calvin 1 b case, a hostile prince (b). And in Calvin's case (c), a person 
bora in Scotland after the accession of J ames I. to the 
crown of England, was held to be a natural-bora sub- 
ject, and consequently entitled to hold lands in England, 
although the two kingdoms had not then been united. 
Again, the children of the Queen’s ambassadors are 
natural-bom subjects by the Common Law (r/) ; and, 
by several Acts of Parliament, the privileges of natural- 
born subjects have been accorded to the lawful children, 
though bora abroad, of a natural-bom father, and also 
to the grandchildren on the father’s side of a natural- 
born subject ( e ) ; and more recently, the children of a 
natural-born mother, though bom abroad, were rendered 
capable of taking any real or personal estate (/). It 
was also provided that any woman, who should be 
married to a natural-bom subject or person naturalized, 
should be taken to be herself naturalized, and have all 
the rights and privileges of a natural-bora subject (<j). 
And by a statute of the reign of William the Third all 
the king’s natural-born subjects were enabled to trace 
their title by descent through their alien ancestors (//). 

Denizen. Any foreigner may be made a denizen by the Queen’s 
letters patent, and capable as such of acquiring lands 
by purchase, though not by descent (/), or may be 


(/>) 1 Black. Com. 373 ; Bacon’s 
Abr. tit. Aliens (A). 

(r) 7 Rep. 1. 

(d) 7 Rep. 18 a. 

{e) Stats. 25 Edw. III. stat. 2 ; 
7 Anno, c. 5 ; 4 Geo. II. c. 21 ; 
13 Geo. III. c. 21 ; Doc dem. 
Durourc v. Jones , 4 T. Rep. 300 ; 
Sheddcn y. Fa tricky 1 Macqueen’s 
H. of L. Cas. 535 ; Fitch v. Weber, 


6 Hare, 51 ; see De Geer v. Stone , 
22 Ch. D. 243. 

(/) Stat. 7 & 8 Viet. c. C6, 
s. 3. 

( g ) Sect. 16. 

(h) Stat. 11 & 12 Will. III. c. 
6, explained by stat. 25 Geo. II. 
c. 39. 

(») 1 Black. Com. 374. 
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naturalized by Act of Parliament. But the Naturaliza- 
tion Act, 1870 (j ), now provides (Z) that real and 
personal property of every description may be taken, 
acquired, held and disposed of by an alien in the same 
manner in all respects as by a natural-born British 
subject ; and a title to real and personal property of 
every description may bo derived through, from or in 
succession to an alien in the same manner in all resped s 
as through, from or in succession to a natural-born 
British subject. This Act repeals many of the former 
statutes with respect to aliens, and contains several im- 
portant amendments of the general law on this subject. 


Infants , or all persons under the ago of twenty-one 
years, and also idiots and lunatics , though they may 
hold lands, aro incapacitated from making a binding 
disposition of any estate in them. The conveyances 
of infants are generally voidable only (/), and those of 
lunatics and idiots appear to be absolutely void, unless 
they were made by feoffment with livery of soisin before 
the year IS Id (///). But by a recent Act of Parlia- 
ment (a), every infant, not under twenty if a male, and 
not under seventeen if a female, is empowered to mako 
a valid and binding settlement on his or her marriage, 
with the sanction of the (lianeery Division of the High 
Court. If, however, any disentailing assurance shall 
have been executed by an infant tenant in tail under 


(j) Stat. 33 Viet. c. 14, passed 
1 2th May, 1870, amended hy 
stats. 33 k 34 Viet. c. 102, and 
35 k 36 Viet. c. 39. This statute 
is not retrospective. Sharp v. 
St. Sauvcur, L. R., 7 Ch. Ap. 
343. 

(/,•) 33 Viet. c. 14, s. 2. 

(/) 2 Black. Com. 291 ; Bae. 
Abr. tit. Infancy and Age (I 3) ; 
Zouch v. Parsons , 3 Burr. 1794 ; 
Allen v. Alleti f 2 Dru. & War. 


307, 33S. 

(m) Yates v. Horn, 2 Strange, 
1101 ; Sugd. Pow. 601, 8th ed. ; 
Bac. Abr. tit. Idiots and Lunatics 
(F) ; stats. 7 k 8 Viet. o. 70, ». 7 ; 
8 & 9 Viet. c. 106, s. 4. 

(«) Stat. 18 & 19 Viet. c. 43, 
extended to the Court of Chan- 
cery in Irelund hy stat. 23 & 24 
Viet. c. 83 ; lie Dalton, 0 Dc Gex, 
Mac. & Got. 201. 


The Natural- 
ization Act, 
1870. 


Tnfnntfl, 
idiots, and 
lunatics. 


Infants* mar- 
riage settlo- 
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Supremo 
Coui*t of 
J udienturo 
Act, 1875. 


the provisions of the Act, and such infant shall after- 
wards die under age, such disentailing assurance shall 
thereupon become absolutely void ( o ). Under certain 
circumstances, also, for the sate of making a title to 
lands, infants have been empowered, by modem Acts 
of Parliament, to make conveyances of fee simple and 
other ostates, under the direction of the Chancery 
Division of the High Court (p). And more extensive 
powers, with respect to the estates of idiots and lunatics, 
have been given to their committee * , or the persons who 
have had committed to them the charge of such idiots 
and lunatics (q). Power is also given to the Chancery 
Division of the High Court in the case of infants (r), 
and to the Lord Chancellor or either of the Lords 
Justices (.v), intrusted by virtue of the Queen’s sign 
manual with the care of the persons and estates of idiots 
and lunatics (/), by a simple order, to vest in any other 
person the lands of which any infant, idiot or lunatic 
may bo seised or possessed upon any trust or by way 
of mortgage. The Supreme Court of Judicature Act, 
1875 (u)> provides that any jurisdiction usually vested 
in the Lords J ustices of Appeal in Chancery, or either 
of them, in relation to the persons and estates of idiots, 
lunatics and persons of unsound mind, shall bo exer- 
cised by such judgo or judges of the High Court of 


(») Stat. 18 & 19 Viet. c. 43, 
s. 2. 

(j>) See stats. 11 Geo. IV. & 1 
Will. IV. c. 47, s. 11; 11 Geo. 
IV. & 1 Will. IV. e. 65, 88. 12, 
10, 31: 2 A: 3 Viet. c. 00; 11 
12 Viet. c. 87. 

(q) See etat. 16 & 17 Viet. c. 
70, s. 108 ct seq., repealing 1 and 
consolidating stats. 11 Geo. IV. 
& 1 Will. IV. c. 65, and 15 & 16 
Viet. c. 48, and other Acts, so far 
as they relate to idiots and 
lunatics in England and Wales. 


This Act has been amended by 
stat. 18 & 19 Viet. c. 13, and ex- 
tended by stat. 25 & 26 Viet. c. 80. 
See also stat. 45 & 46 Viet. c. 38, 
s. 62. 

(r) “The Trustee Act, 1850,” 
stat. 13 & 14 Viet. c. 60, ss. 7, 8. 

(*) Stat. 30 & 31 Viet. c. 87, 
s. 13. 

( t ) Stats. 13 & 14 Viet. c. 60, 
ss. 3, 4; 15 & 16 Viet. c. 55, 
s. 11. 

(«) Stat. 38 & 39 Viet. o. 77, 
s. 7» 
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Justice or Court of Appeal as may be intrusted by the 
Queen’s sign manual with the care and commitment of 
the custody of such persons and estates. A provision Leasing and 
of the Conveyancing Act of 1881 (r), enables the High 
Court of J ustice to authorize the same leases, sales and 
improvements of an infant’s estate in fee simplo as the 
Court has power to authorize in the oase of a settlod 
estate by virtue of the Settled Estates Act, 1S77 (t/). 

And under the Settled Land Act, 1882 (s), the powers 
of leasing, sale and other powers given to a tenant for 
life by that Act (a), may be exercised in respect of any 
land, to which an infant is in his own right entitled in 
possession, on the infant’s behalf by the trustees of 
settlement or such other person as the Court orders. 


Married women, whose marriage took place before Married 
the 1st of January, 18H3 (/;), are under a partial inca- ' vomou * 
pacity to alienate, as will hereafter appear. And before Attainted 
the abolition of forfeiture for treason and felony (r) per- 1Hm>lw * 
sons attainted for these crimes could not, by any con- 
veyance which they might make*, defeat the right to 
their estates, which their attainder gave to the crown, 
or to the lord, of whom their estates wore holden (it). 


There are certain objects, also, in respect of which Excepted 
tho alienation of lands is restricted. In the reign of ob j totM * 


George II. an Act was passed, oommonly called tho 

Mortmain Act, the object of which, as expressed in the Tho Mort- 
main Act. 


(x) Stat. 44 & 45 Viet. c. 41, 
8. 41 ; see Williams’s Convey- 
ancing" Statutes, 200 — 203. 

(y) Stat. 40 k 41 Viet. c. 18; 
Bee ante, pp. 34, 48. 

(s) Stat. 45 & 46 Viet. c. 38, 
as. 69, 60; see William^* Con- 
veyancing Statutes, 36 4. 

(«) See ante, pp. 35 — 38, 43 — 
46, 49—54. 


(b) The (late of tho commence- 
ment of the Married Women’s 
Property Act, 1882. 

(r) Iiy stat. 33 & 31 Viet. c. 23, 
pasHod 4th July, 1870. 

(i d ) Co. Litt. 42 b; 2 Black. 
Com. 290 ; Perkins, tit. Grant, 
sect. 26 ; Com. Dig. tit. Capacity 
(D) 6 ; 2 Shop. Touch. 232 ; Do e 
d. Griffith v. rritchanl , 5 Barn. & 
AM. 765. 
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Charities. 


preamble, was to prevent improvident alienations or 
dispositions of landed estates, by languishing or dying 
persons, to the disherison of their lawful heirs ( e ). 
This statute provides that no lands or hereditaments, 
nor any money, stock or other personal estate, to be 
laid out in the purchase of any lands or hereditaments, 
shall be conveyed or settled for any charitable uses, 
unless such lands or hereditaments, or money or per- 
sonal estate (other than stock in the public funds) be 
conveyed by deed indented, sealed and delivered in the 
presenco of two or more credible witnesses, twelve 
calendar months at least before the death of the donor 
or grantor, including the days of the execution and 
death, and inrolled in the High Court of Chancery (/) 
within six calendar months next after the execution 
thereof ; and unless such stock be transferred six 
calendar months at least before the death of the donor 
or grantor, including the days of the transfer and 
death ; and unless the same be made to take effect in 
possession for the charitable use intended immediately 
from the making thereof, and bo without any power 
of revocation, reservation, trust, condition, limitation, 
clause or agreement whatsoever, for the benefit of the 
donor or grantor, or of any person or persons claiming 
under him (g). Provided always, that nothing therein 
before mentioned relating to the sealing and delivering 
of any deed twelve calendar months at least before the 
death of the grantor, or to the transfer of any stock 
six calendar months before the death of the grantor, 
shall extend to any purchase of any estate or interest 
in lands or hereditaments, or any transfer of stock to 
be made really and bona fide for a full and valuable 
consideration actually paid at or before the making of 

(?) Stat. 9 Goo. II. c. 36. 37 Viet. c. 66, ss. 16, 77 ; 42 & 43 

(/) Such a deed may now be Viet. c. 78; Rules of the Supreme 
inrolled in tho Central Office of Court, 18S3, Order LXI. r. 9. 
the Supreme Court ; stats. 3£ & (y) Stat. 9 Geo. II. c. 36, s. 1. 
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such conveyance or transfer, without fraud or collu- 
sion ( h ). And all gifts, conveyances and settlements 
for any charitable uses whatsoever made in any other 
manner or form than by that Act is directed, are declared 
to be absolutely and to all intents and purposes null 
and void (/). Gifts to either of the two Universities, 
or any of their colleges, or to the college of Eton, 
Winchester or Westminster, for the support and main- 
tenance of the scholars only upon those foundations, 
are excepted (£). It will be seen that in consequence 
of this Act no gift of any estate in land for charitable 
purposes can be made by will. By an Act of Parliament 
passed on the 2otli July, 1828(7), the title to lands 
then already purchased for valuable consideration for 
charitable purposes is rendered valid, notwithstanding 
the want of an indenture duly attested and inrollcd ; 
but the Act is retrospective merely (///). 


The stringency of the provisions in the Mortmain 
Act has often been felt to be unnecessarily great, 
especially with regard to that part of tho Act which 
provides that, there shall be no reservation or clause 
whatever for the benefit of the donor or grantor. And 
several Acts have recently been passed to amend the 
law relating to the conveyance of land for charitable 
uses. One Act (a), which was passed on the 17th of New cnact- 
May, 1801, provides that no assurance for charitable mtn ' 
uses shall be void by reason of the deed or assurance 
not being indented, or not purporting to be indented, 
nor by reason of such deed or assurance, or any deed 
forming part of the same transaction, containing any 
grant or reservation of any peppercorn or other nominal 


(/<) Sect. 2. 

(t) Sect. 3. 

(l) Sect. 4. 

(/) Stat. 9 Geo. IV. c. 85. 

(m) Stat. 9 Geo. IV, c. 8o, s. 3. 


(«j Stat. 24 Viet. c. 9. Provi- 
sion# were made with respect to 
Roman Catholic Charities by an 
Act of the previous session, stat. 
23 &»24 Viet. c. 134. 


(> 
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Separate deed 
of trust. 


Remarks on 
the Act. 


rent, or of any mines or minerals or easement, or any 
covenants or provisions as to the erection, repair, 
position, or description of buildings, the formation or 
repair of streets or roads, drainage or nuisance, or any 
covenants or provisions of the like nature, for the use 
and enjoyment as well of the hereditaments comprised 
in such deed or assurance as of any other adjacent or 
neighbouring hereditaments, or any right of entry on 
non-payment of any such rent, or on breach of any 
such covenant or provision, or any stipulations of the 
like nature, for the benefit of the donor or grantor, or 
of any person or persons claiming under him ; nor in 
the case of copyholds by reason of the assurance not 
being made by deed ; nor in the case of such assurances 
made bon& fide on a sale for a full and valuable con- 
sideration, by reason of such consideration consisting 
wholly or partly of a rent, rent-charge or other annual 
payment, reserved or made payable to the vendor or 
to any other person, with or without a right of re-entry 
for non-payment thereof : provided that in all reserva- 
tions authorized by the Act, the donor, grantor or vendor 
shall reserve the same benefits for his representatives as 
for himself (o). The Act further provides, that in all 
cases where the charitable uses of any deed or assurance 
thereafter to be made for conveyance of any heredita- 
ments for any charitable uses shall be disclosed by any 
separate deed, the deed of conveyance need not be 
inrolled : but it will be void, unless such separate deed 
be inrolled in the Central Office of the Supreme Court 
within six calendar months next after the making or 
perfecting of the deed for conveyance (p). 

This Act, it will be observed, provided only for the 
reservation of a nominal rent, except in the case of an 

(o) Stat. 24 Viet. o. 9, s. 1. 42 & 43 Viet. c. 78 ; Rules of the 

( p ) Stats. 24 Viet. c. 9, s. 2; Supreme Court, 18.83, Order LXI. 
36 & 37 Viet. c. 66, ss. 16* 77 ; r. 9. 
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assurance made bond fide on a sale for a full and valu- 
able consideration ; so that a gift of land to a charity, 
reserving a pecuniary rent or rent-charge to the grantor, 
would still have been void. Moreover no alteration was 
made in that part of the Mortmain Act which relates 
to the execution of the deed twelve calendar months 
at least before the death of the grantor. The only 
exception which that Act allowed was in the case of a 
purchase of land bona fide, for a full and valuable con- 
sideration actually paid at or before the making of the 
conveyance. If on a purchase a rent were reserved to 
the vendor, it is clear that the full consideration was 
not actually paid at the making of the conveyance. 

There was nothing in the new Act, as there was cer- 
tainly nothing in the former one, to preserve such a 
conveyance from becoming void by the decease of the 
vendor within twelve calendar months from the date of 
the deed. This oversight in the Act has been provided 
for by a more recent statute (</), which enacts that every Now timet- 
full and bona fide valuablo consideration which sliall mcilt * 
consist either wholly or partly of a rent or other annual 
payment reserved or made payablo to the vendor or 
grantor, or to any other person, shall, for the purposes 
of the Mortmain Act, be as valid and have the same 
force and effect as if such consideration had been a sum 
of money actually paid at or before the making of such 
conveyance without fraud or collusion. 

With regard to deeds and assurances already made A* to 
it has been provided by another Act (/•), that all money 
really and bona fide expended before the 10th of May, in improve 
1862, the date of the Act, in the substantial and per- mCDt * 
manent improvement, by building or otherwise for any 
charitable use, of land held for such charitable use, 
shall be deemed equivalent to money actually paid by 


(q) Stat. 27 Viet. o. 13, a. 4. 


(v) Stat, 25 Viet. c. 17, a. 5. 
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commenco 
within a year. 


Where 
original deed 
lost. 


way of consideration for the purchase of the said land. 
It has also been provided («), that every deed or assur- 
ance by which any land shall have been demised for 
any term of years for any charitable use shall, for the 
purposes of the Mortmain Act, be deemed to have 
been made to take effect for the charitable use thereby 
intended immediately from the making thereof, if the 
term for which such land shall have been thereby 
demised was made to commence and take effect in 
possession at any time within one year from the date 
of such deed or assurance. And it has been further 
provided, with respect to all deeds and assurances under 
which possession is held for any charitable uses, that 
if made bona fide for a full and valuable consideration, 
actually paid at or before the making of such deed or 
assurance, or reserved by way of rent, rent-charge, or 
other annual payment, or partly paid and partly so 
reserved, no such deed or assurance shall be void within 
the Mortmain Act, if it was made to take effect in 
possession for the charitable uses intended immediately 
from the making thereof, and without any power of 
revocation, and has been inrolled in the Court of 
Chancery before the 17th of May, 18G6 (/). And all 
conveyances to charitable uses made upon such full and 
valuable consideration as aforesaid, and under which 
possession is held for such uses, are rendered valid 
where any separate deed declaring the uses has alone 
been inrolled, or where such separate deed shall have 
been executed within six calendar months from the 
13th of May, 1864, and inrolled before the 17th of 
May, 1866 (it). Where the original deed creating any 
charitable trust has been lost, the Chancery Division of 
the High Court is empowered to authorize the Enrol- 
ment in its stead of any subsequent deed by which the 


(*') Stat. 26 & 27 Viet. c. 106. (u) Stats. 24 Viet. c. 9, s. 4 ; 

(*) Stats. 24 Viet. c. 9, s. 3 ; 27 Viet. c. 13, as. 1, 2. 

27 Viet. o. 13, s. 1. 
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trusts may sufficiently appear (r). And power is now Power to 
given to the clerk of inrolments to inrol any conveyance 
for charitable uses, if he be satisfied that the same was 
made really and bona fide for full and valuable con- 
sideration actually paid at or before the making and 
perfecting thereof, or reserved by way of rent-charge 
or other annual payment, or partly paid and partly 
reserved as aforesaid, without fraud or collusion, and 
that at the time of the application to iho said clerk 
possession or enjoyment is held under such instrument, 
and that the omission to inrol the same in proper time 
has arisen from ignorance or inadvertence, or from the 
destruction thereof bv time or accident (//). When land Land already 
lias been already devoted to charitable purposes, the ” l m rtm 
conveyance thereof to other trustees, or to another 
charity, does not fall within the purview of the Mort- 
main Act, and accordingly requires no special attesta- 
tion or inrolment (z). Tho acknowledgment of deeds 
prior to inrolment is now abolished (a). 


There are certain charitable and public institutions, 
which have been exempted from tho operation of tho 
Mortmain Act by special Acts of Parliament (/>). All 
endowed charities are now placed under the control of 
the Charity Commissioners for England and Wales (o). 
Endowed schools were for a time placed under the care 
of certain commissioners, called the Endowed School 


Special ex- 
emptions 
from Mort- 
main Act. 

Tho Charity 

Commis- 

sinners. 

Endowed 

schools. 


) Stat. 27 Viet. c. 13, 8. 3. 

(y) Stat. 3.; & 36 Viet. o. 24, 
b. 13, which now supersedes stat. 
29 & 30 Viet. c. 57, by which 
power to authorize inrolments in 
these case* was given to the Court 
of Chancery. 

(z) TTalker v. Richardson, 2 
Mees. & Wei s. 882; Attorney - 
General v. Ghjn, 12 Sim. 84 ; 
Ashton v. Jones , 28 Beav. 460. 


{a) Stat. 31 & 32 Viet. c. 44, 
s. 3. 

(5) See 1 Jarm. Wills, 241,242, 
4 th ed. 

{<■) Stat. 16 Sc 17 Viet. e. 137, 
amended by stats. 18 & 19 Viet, 
c. 124, and 23 & 24 Viet. c. 136, 
explained by stat. 25 Sc 26 Viet, 
c. 1 12, and amended by stat. 32 & 
33 Viet. c. 110. 


W.R.P. 


H 
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Commissioners (d). But all their powers and duties are 
now transferred to and imposed on the Charity Com- 
missioners (e). An official trustee of charity lands has 
been appointed, in whom may be vested, by order of 
the Chancery Division of the High Court or of any 
judge having jurisdiction, any charity lands whenever 
the trustees do not or will not act, or there are no 
trustees, or none certainly known, or where any of the 
trustees are under age, lunatic or of unsound mind, or 
otherwise incapable of aoting, or out of the jurisdiction 
of the Court, or where a valid appointment of new 
trustees cannot be made, or shall be considered too 
expensive (/). But it is now provided that where the 
trustees of a charity have power to determine on any 
disposition of any property of the charity, a majority, 
who are present at a meeting of their body duly consti- 
tuted and vote on the question, shall have, and be 
deemed to have always had, full power to execute and 
do all such assurances, acts and things as may be requi- 
site for carrying any such disposition into effect ; and 
all such assurances, acts and things shall have the same 
effect as if they were respectively executed and done by 
all such trustees and by the official trustee of charity 
lands ((/). 


An important exception to the Mortmain Act has 
introduced by Acts of Parliament passed to afford 
further facilities for the conveyance and endowment 
of sites for schools (A), by which one witness only is 


{d) Stat. 32 k 33 Yict. c. 56, 
amended by stat. 36 & 37 Yict. 
c. 87. 

(e) Stat. 37 k 38 Viet. c. 87. 
(/) Stats. 16 k 17 Viet. c. 137, 
b. 48 ; 18 & 19 Viot. c. 124, s. 15. 

(g) Stat. 32 k 33 Yict. c. lio; 
b. 12, repealing stat. 23 k 24 Yict. 


c. 136, s. 16. 

(h) Stat. 4 & 5 Viet. c. 38, ex- 
plained by stat. 7 k 8 Viet. c. 37, 
extended and further explained by 
stat. 12 k 13 Yict. o. 49, amended 
by stat. 14 k 15 Viet. c. 24; *«id 
extended by stat. 15 k 16 Viet, 
c. 49. 
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rendered sufficient for such a conveyance (i), and the 
death of the donor or grantor within twelve calendar 
months from the execution of the deed will not render 
it void (A*). But by these Acts the necessity of inrol- 
ment does not appear to have been dispensed with (/). 

These Acts contain many other provisions for facili- 
tating the erection of schools for the education of the 
poor. And, by more recent Acts of Parliament, pro- Literary and 
vision has been made for the conveyance of sites for Utitutiowl 11 " 
literary and scientific and other similar institutions ( m ) ; 
for facilitating grants of land for the recreation of 
adults, and as play-grounds for children (//) ; and also Play- 
to afford further facilities for the conveyance of land £ rouu<lH * 
for sites for places of religious worship and for burial piaoon of 
places (o). A further important inroad upon the Mort- and 

main Act has also been made by an Act (;>), which Further ex- 
provides that all alienations, except by will, bona fide 
made after the passing of that Act to a trustee or ivligioun 
trustees on behalf of any society or body of persons 
associated together for religious purposes, or for tho uru, 

• 9 * • ^ Hi'icnoo 

promotion of education, arts, literature, science, or other 
like purposes, of land for the erection thereon of a 
building for such purposes or any of them, or whereon 
a building used or intended to be used for such purposes 
or any of them shall have been erected, shall be exempt 
from the provisions of the Mortmain Act, and from the 
provisions of the 2 nd section of the Act 24 Viet. c. 9 ( 7 ) : 
provided such disposition shall have been really and 
bon& fide made for a full and valuable consideration 
actually paid upon or before the making thereof, or 
reserved by way of rent, rent-charge, or other annual 


(t) Stat. 4 & 5 Viet. c. 38, 
s. 10. 

(*) Stat. 7 Sc 8 Viet. c. 37, 8. 3. 
(/) Sec stat. 4 & 5 Viet. c. 38, 

8. 16. 

(m) Stat. 17 & 18 Viet. c. 112. 


(«) Stat. 22 Viet. c. 27. 

( 0 ) Stat. 36 & 37 Viet. c. 60. 

( p ) Stat. 31 & 32 Viet. c. 44, 
passed 13th July, 1868. 

(?) Ante, p. 94. 
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Public Parks, 
Schools, and 
Museums 
Act, 1871. 


Corporation. 


payment, or partly paid and partly reserved as afore- 
said, without fraud or collusion, and provided that each 
such piece of land shall not exceed two aores in extent 
or area in each case. The deed or instrument of dis- 
position may at any time be inrolled in the Central 
Office of the Supreme Court if thought fit (r). And by 
a more recent statute all gifts and assurances of land of 
any tenure, by deed, or by will or codicil, for the pur- 
poses only of a public park, a school-house for an ele- 
mentary school, or a public museum, are rendered valid 
notwithstanding the Statutes of Mortmain (-$*). But 
every such will or codicil, and every such deed made 
otherwise than for full and valuable consideration, must 
be made twelve calendar months at least before the 
death of the testator or grantor, and must be inrolled 
in the books of the charity commissioners within six 
calendar months next after the time when the same 
shall come into operation (^). But the Act does not 
authorize any gift by will or codicil of more than twenty 
acres of land for any one public park, or of more than 
two acres of land for any one public museum, or of more 
than one acre of land for any one school -house (it). 


Again, no conveyance can be made to any corpo- 
ration, unless a licence to take lands has been granted 
to it by the crown, formerly, licence from the lord, 
of whom a tenant in fee simple held his estate, was 
also necessary to enable him to alienate his lands to 
any corporation ( x ). For, this alienation to a body 
having perpetual existence was an injury to the lord, 
who was then entitled to many advantages, to be here- 
after detailed, so long as the estate was in private 
hands ; but in the hands of a corporation these advan- 


(r) Stats. 31 & 32 Viet. c. 44, 
8. 2 ; 36 & 37 Viet. c. 66, ss. 16, 
77 ; 42 & 43 Viet. c. 78 ; Rules 
of the Supreme Court, 1883, Order 
LXI. r. D. 


(*) Stat. 34 Viet. e. 13, s. 4, 
(*) Sect. 6. 

(«) Sect. 6. 

2 Black. Com. 269. 
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tages ceased. In modern times, the rights of the lords 
having become comparatively trifling, the licence of the 
crown alone has been rendered by Parliament sufficient 
for the purpose (y). And it is now f provided that any 
incorporated charity may, with the oonsent of the 
charity commissioners, invest money arising from any 
sale of land belonging to the charity, or received by 
way of equality of exchange or partition, in tho pur- 
chase of land ; and may hold such land or any land 
acquired by way of exchange or partition for the benefit 
of such charity, without any licence in mortmain (c). 
It is further provided (a), that all corporations and 
trustees in the United Kingdom holding monies in 
trust for any public or charitable purpose may invest 
such monies on any real security authorized by or con- 
sistent with the trusts on which such monies aro held, 
without being deemed thereby to have acquired or 
become possessed of any land within tho meaning of 
the laws relating to mortmain or of any prohibition or 
restraint against the holding of land by such corpo- 
rations or trustees contained in any charter or Act of 
Parliament. And no contract for or conveyance of any 
interest in land made bona fide for the purpose only 
of such security shall be deemed void by reason of any 
noncompliance with the conditions and solemnities re- 
quired by the Mortmain Act. Provision has been 
lately made for the incorporation of trustees of charitios 
for religious, educational, literary, scientific and public 
charitable purposes by means of a certificate of registra- 
tion of the trustees as a corporate body, to be granted 
by the Charity Commissioners of England and Wales, 
with power to hold and convey lands in the same 
manner as the trustees might do without such incorpo- 
ration (6). Every joint-stock company registered under 

(y) Stat. 7 & 8 Will. III. c. 37. («) Stat. 33 & 34 Viet. c. 34. 

(r) Stat. 18 & 19 Viet. c. 124, (h) Stat. 35 & 36 Viet. c. 24. 

s. 35. 


Incorporated 

choritioe. 


Incorporation 
of trustees of 
certain 
charities. 


Joint-stock 

companies. 
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the Joint-Stock Companies Acts (c) has also power to 
hold lands (d ) ; hut no company formed for the pur- 
pose of promoting art, science, religion, charity or any 
other like object, not involving the acquisition of gain 
by the company or by the individual members thereof, 
shall, without the sanction of the Board of Trade, hold 
more than two acres of land ; but the Board of Trade 
may, by licence under the hand of one of their principal 
or assistant secretaries, empower any such company to 
hold lands in such quantity and subject to such condi- 
tions as they think fit (e). 


Conveyances 
for defraud- 
ing creditors. 


Voluntary 


clause of re- 
vocation, void 
as against 
purchasers. 


By a statute of the reign of Elizabeth, conveyances 
of landed estates, and also of goods, made for the pur- 
pose of delaying, hindering or defrauding creditors, 
are void as against them ; unless made upon good, 
which here means valuable , consideration, and bond 
fide , to any person not having, at the time of the 
conveyance, any notice of such fraud (/). And, by a 
subsequent statute of the same reign and the judicial 
interpretation of the words thereof, voluntary convey- 
ances of any estate in lands, tenements, or other here- 
ditaments whatsoever, and conveyances of such estates 
made with any clause of revocation at the will of 
the grantor, are also void as against subsequent pur- 
chasers for money or other valuable consideration (g). 
The effect of this enactment is, that any person who 


(e) Stat. 19 & 20 Viet. c. 47, 
amended by stats. 20 & 21 Viet, 
c. 14, and 21 & 22 Viet. c. 60, and 
now consolidated by stat. 25 & 26 
Viet. c. 89, and amended by stat. 
30 & 31 Viet. c. 131. 

(d) Stat. 25 & 26 Viet. c. 89, 
s. 18. 

(i t ) Sect. 21. 

(/) Stat. 13 Eliz. c. 5; Ticyne't 
ca*r, 3 Rep. 81 a; 1 Smith’s 


Leading Cases, 1 ; Spencer v. 
Slater , 4 Q. B. D. 13 ; Re John- 
son, Golden v. Gillam , 20 Ch. D. 
389. 

(g) Stat. 27 Eliz. c. 4, made 
perpetual by 39 Eliz. c. 18, s. 31. 
See 2 Bart’s V. & P. 889, 890, 
5th ed., and the cases there 
cited ; Williams on Settlements, 
p. 354. 
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has made a voluntary settlement of landed property, 
even on his own children, may afterwards sell (he same 
property to any purchaser; and the purchaser, even 
though he have full notioe of the settlement, will hold 
the lands without danger of interruption from the per- 
sons on whom they had been previously settled (A). 
But if the settlement be founded on any valuable con- 
sideration, such as that of an intended marriage, it can- 
not be defeated 


The methods by which a tenant in fee simplo oan 
alienate his estate in his lifetime will bo reserved for 
future consideration, as will also the subject of aliena- 
tion by testament. As a tenant in fee simple may 
alienate his estate at his pleasure, so ho is under no 
control in his management of the lands, but may open 
mines, cut timber, and commit waste of all kinds (/;), 
grant leases of any length, and charge the lands with 
the payment of money to any amount. Fee simple 
estates are moreover subject in the hands of the heir 
or devisee, to debts of all kinds contracted by the Debt*, 
deoeased tenant. This liability to what may bo called 
an involuntary alienation, has, liko the right of volun- 
tary alienation, been established by very slow degrees (/). 

It appears that, in the early periods of our history, tho 
heir of a deceased person was bound, to tho extent of tho 
inheritance which descended to him, to pay such of tho 
debts of his ancestor as the goods and chattels of the 
ancestor were not sufficient to satisfy (m). But the spirit 


(/*) Upton v. fiassetty Cro. Eliz. 
444 ; 3 Hep. 83 a ; Sugd. Vend. 
& Pur. 586, 1 3th ed.; Sugd. Pow., 
ch. 14, 8th ed. 

(i) Colvile v. Parker, Cro. Jac. 
158 ; Sugd. Pow., ch. 14, 8th ed. 
( k ) 3 Black. Com. 223. 

(/) See Co. Litt. 191 a, n. (1), 
vi, 9. 


(;//) Glanville, lib. vii. c. 8, 
Bruct. 61 a; 1 Rocvch’h Hist. Eng. 
Law, 813.. These authoritleH ap- 
pear to be cxproflH ; the contrary 
doctrine, however, with an ac- 
count of the reasons for it, will 
be found in Bac. Abr. tit. Heir 
and Ancestor (F). 
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Heirs might 
anciently be 
bound by 
specialty. 


Assets. 


of feudalism, which attained to such a height in the 
reign of Edward I., appears to have infringed on this 
ancient doctrine ; for we find it laid down by Britton, 
who wrote in that reign, that no one should be held to 
pay the debt of his ancestor, whose heir he was, to any 
other person than the king, unless he were by the deed 
of his ancestor especially bound to do so (m). On this 
footing the law of England long continued. It allowed 
any person, by any deed or writing under seal (called 
a special contract or specialty) to bind or charge his 
heirs, as well as himself, with the payment of any debt, 
or the fulfilment of any contract ; in suoh a case the 
heir was liable, on the decease of his ancestor, to pay 
the debt or fulfil the contract, to the value of the lands 
which had descended to him from the ancestor, but not 
further (o). The lands so descended were called assets 
by descent, from the French word asscz, enough, be- 
cause the heir was bound only so far as he had lands 
descended to him enough or sufficient to answer the 
debt or contract of his ancestor (p). If, however, the 
heir was not expressly named in such bond or contract, 
he was under no liability ( q ). When the power of 
testamentary alienation was granted, a debtor, who 
had thus bound his heirs, became enabled to defeat his 
creditor, by devising his estate by his will to some 
other person than his heir; and, in this case, neither 
heir nor devisee was under any liability to the cre- 


(n) Britt. 64 b. 

(o) Bac. Abr. tit. Heir and 
Ancestor (F) ; Co. Litt. 376 b. 

(p) 2 Black. Com. 244 ; Bac. 
Abr. tit. Heir and Ancestor (1). 

(q) Dyer, 271 a, pi. 25; Plow. 
457. By the Conveyancing and 
Law of Property Act, 1881, stat. 
44 & 45 Viet. c. 41, s. 59, a 
covenant, and a contract under 
seal, and a bond or obligation 


under seal, made after the 31st 
December, 1881, though not ex- 
pressed to bind the heirs, shall , 
so far as a contrary intention is 
not expressed therein and subject 
to the terms thereof, operate in 
law to bind the heirs and real 
estate, as if heirs were expressed ; 
see Williams’s Conveyancing 
Statutes, 234, 235. 
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ditor (r). Some debtors, however, impelled by a sense 
of justioe to their creditors, left their lands to trustees 
in trust to sell them for the payment of their debts, or, 
which amounts to the same thing, charged their lands, 
by their wills, with the payment of their debts. The 
creditors then obtained payment by the bounty of 
their debtor; and the Court of Chancery, in distri- 
buting this bounty, thought that “ equality was 
equity,” and consequently allowed creditors by simple 
contract to participate equally with those who hud 
obtained bonds binding the heirs of the deceased (*). 
In such a case the lands were called equitable assets. 
At length an Act of William and Mary mado void all 
devises by will, as against creditors by specialty in 
which the heirs were bound, but not further or other- 
wise C) ; but devises or dispositions of any lands or 
hereditaments for the payment of any real and just 
debt or debts were exempted from the operation of the 
statute (a). Creditors, however, who had no specialty 
binding the heirs of their debtor, still remained without 
remedy against either heir or devisee ; unless the debtor 
chose of his own accord to charge his lands by his will 
with the payment of his debts ; in which ease, as wo 
have seen, all creditors were equally entitled to the 
benefit. So that, till the early part of the present cen- 
tury, a landowner might incur as many debts as he 
pleased, and yet leave behind him an unencumbered 
estate in fee simple, unless his creditors had taken pro- 
ceedings in his lifetime, or he had entered into any bond 
or specialty binding his heirs. At length, in 1807, the 
fee simple estates of deceased traders were rendered 
liable to the payment, not only of debts in which their 


(r) Bac. Abr. ubi sup. (0 Stat. 3 WiU. & Mary, c. 14, 

(#) Parker v. Dec, 2 Cha. Cas. 8 . 2, made perpetual by stat. 6 & 
201; Bailey v. Ekins, 7 Ves. 319; 7 WiU. III. c. 14. 

2 Jarm. Wills, 618, 4th ed. (u) Stat. 3 Will. & Mary, c. 14, 


Equi table 
atwetH. 


Debt« of do* 

eo< 

trf 
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ject to all 
debts. 


Former effect 
of a charge 
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heirs were bound, but also of their simple contraot 
deeds (. t ), or debts arising in ordinary business. By a 
subsequent statute (y), the above enactments were con- 
solidated and amended, and facilities were afforded for 
the sale of such estates of deceased persons as were 
liable by law, or by their own wills, to the payment 
of their debts. But, notwithstanding the efforts of a 
Bomilly were exerted to extend so just a. liability, the 
lands of all deceased persons, not traders at the time of 
their death, continued exempt from their debts by 
simple contract, till the year 1833 ; when a provision, 
which, but a few years before, had been strenuously 
opposed, was passed without the least difficulty (z). All 
estates in fee simple, which the owner should not by 
his will have charged with, or devised subject to, the 
payment of his debts, were then rendered liable to be 
administered in the Court of Chancery, for the payment 
of all the just debts of the deoeased owner, as well debts 
due on simple contract as on specialty. But, out of 
respect to the ancient law, the Act provided that all 
creditors by special contract, in which the heirs were 
bound, should be paid the full amount of the debts due 
to them before any of the creditors by simple oontract, 
or by specialty in which the heirs were not bound, 
should be paid any part of their demands. If, how- 
ever, the debtor Bhould by his last will have charged 
his lands with, or devised them subject to, the payment 
of his debts, suoh charge was still valid, and every 
creditor, of whatever kind, had an equal right to parti- 
cipate in the produoe. Hence arose this curious result, 
that a person who had incurred debts, both by simple 
contraot, and by specialty in which he had bound his 
heirs, might, by merely charging his lands with the 
payment of his debts, place all his creditors on a level, 

By stat. 47 Geo. III. c. 74. (z) Stat. 3 & 4 Will. IV. c. 

(y) Stat. 11 Geo. IV. & 1 Will. 104. 

IV. o. 47. 
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so fax as they might have oocasion to resort to suoh 
lands ; thus depriving the creditors by specialty of that 
priority to which they would otherwise have been en- 
titled (ff). This anomaly has now been remedied by an AU creditors 
Act which provides that, in the administration of the 
estate of any person who shall die on or after the 1st of 
January, 1870, no debt or liability of such person shall 
be entitled to any priority or preference by reason 
merely that the same is secured by or arises under a 
bond, deed or other instrument under seal, or is other- 
wise made or constituted a specialty debt ; but all the 
creditors of such person, as well specialty as simple con- 
tract, shall be treated as standing in equal degree and 
be paid accordingly out of the assets of such dooeased 
person, whether such assets are legal or equitable ; pro- 
vided that the Act shall not prejudice or affect any lien, 
charge or other security which any creditor may hold 
or be entitled to for the payment of his debt (f>). And lusolvont 
under the Bankruptcy Act, 1883 (r), the ostato of a 
deceased debtor, which is insufficient to pay all his debts m »y ^ *<j- 
in full, may, at the instance of a creditor, be adminis- bankruptcy, 
tered in bankruptcy and distributed according to the 
law of bankruptcy. In bankruptcy, speoial and simple 
contracts debts are, and always have been, on an equal 
footing as regards payment (<7). 


A creditor who has taken legal proceedings against Judgment 
his debtor, for the recovery of his debt, in the debtor’s debt8, 
lifetime, and has obtained the judgment of a Court of 
law in his favour, has long had a great advantage over 
creditors who have waited till the debtor’s decease. The 
first enactment which gave to such a creditor a remedy 


(a) See the Author’s Essay on Property, 282—285, 529, I2th 

Beal Assets, p. 39. ed. 

(5) Stat. 32 & 33 Viet. c. 46. {d) See Williams on Personal 

(<•) Stat. 46 & 47 Viet. c. 52, Property, 249 — 251, 12th ed. 
s. 125 ; see Williams on Personal m 
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against the lands of his debtor was made in the reign 
of Edward I. (^), shortly before the passing of the 
Statute of Quia Emptorcs (/), which sanctioned the 
full and free alienation of fee simple estates. By this 
enactment it is provided, that, when a debt is recovered 
or acknowledged in the King’s Court, or damages 
awarded, it shall be thenceforth in the election of him 
that sueth for such debt or damages to have a writ of 
fieri facias unto the sheriff of the lands and goods (g), or 
that the sheriff deliver to him all the chattels of the 
debtor (saving only his oxen and beasts of his plough) (/?), 
and the one half of his land , until the debt be levied 
Writ of elegit. according to a reasonable price or extent. The writ 
issued by the Court to the sheriff, under the authority 
of this statute, was called a writ of elegit ; so named, 
because if was stated in the writ that the creditor had 
elected ( [elegit ) to pursue the remedy which the statute 
had thus provided for him (/). One moiety only of 
the land was allowed to be taken, because it was neces- 
sary, according to the feudal constitution of our law, 
that, whatever were the difficulties of the tenant, enough 
land should be left him to enable him to perform the 
services due to his lord (/). The statute, it will be ob- 
served, was passed prior to the time when the alienation 
of estates in fee simple was sanctioned by Parliament ; 
and there can be no doubt, that long after the passing 
of this statute the vendors and purchasers of landed 
property held a far less important place in legal con- 


(<■) Stat. 13Edw. I. c. 18, called 
the Statute of Westminster the 
Second. 

(/) Stat. 18 Edw. I. c. 1. 

(y) As to the writ of fieri facias , 
see Williams on Personal Pro- 
perty, 81, 12tli ed. 

(A) Since the commencement of 
the year 1884, it has no longer 
been possible to take the goods 


of a debtor under a writ of elegit, 
and the writ has extended to lands 
and hereditaments only; see stat. 
40 & 47 Viet. c. 52, s. 146, 
subs. 1 ; Williams on Personal 
Property, 83, and notes (a), (£), 
12th ed. 

if) Co. Litt. 280 b ; Bac. Abr. 
tit. Execution (C 2). 

(J) Wright’s Tenures, 170. 
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sideration than they do at present. This circumstance Construction 
may account for the somewhat harsh construction, of tho 8t&tute 
which was soon placed on this statute, and which con- 
tinued to be applied to it, until its replacement by an 
enlarged and amended Act of modern date (/•). It was 
held, that, if at the time when the judgment of the 
Court was given for the recovery of the debt, or award- 
ing the damages, the debtor had lands, but afterwards 
sold them, tho creditor might still, under tho writ with 
which the statute had furnished him, take a moiety of 
the lands out of the hands of the purchaser (/). It 
thus became important for all purchasers of lands to 
ascertain, that those from whom they purchased had 
no judgments against them. For, if any such existed, 
one moiety of the lands would still remain liable to bo 
taken out of the hands of the purchaser to satisfy tho 
judgment debt or damages. It was also held that if 
the debtor purchased lands after the dato of tho judg- 
ment, and then sold them again, even these lands would 
be liable, in the hands of tho purchaser, to satisfy tho 
claims of the creditors under the writ of cleg if (m). In 
consequence of the construction thus put upon the 
statute, judgment debts became incumbrances upon 
the title to every estate in fee simple, which it was 
necessary to discover and remove previously to every 
purchase. To facilitate purchasers and others in their Dockets, 
search for judgments, an alphabetical docket or index 
of judgment was provided by an Act of William and 
Mary (w), to be kept in each of the Courts, open to 
public inspection and search. But, by an enactment of 
the present reign (o) these dockets have now been closed, Now closed. 

(k) Stat. 1 & 2 Viet. c. 110. Prest. Abst. 323, 331, 332. 

(/) Sir John de Moleyn's case, (n) Stat. 4 & 6 Will. & Mary, 

Year Book, 30 Edw. III. 24 a. c. 20, made perpetual by atat. 7 & 

(m) Brace v. Duchess of Marl - 8 Will. III. c. 36. 

borough, 2 P. Wine. 492 ; Sugd. ( o ) Stat. 2 & 3 Viet. c. 11, 

Vend. & Pur. 620, 14th ed. ; 3 s*. h, 2. 
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Stat. 1 & 2 
Viet. c. 110. 


The whole of 
the lauds 
could be 
taken. 


and the ancient statute is, with respect to purchasers, 
virtually repealed (p). 

The rights of judgment creditors to follow the lands 
of their debtors in the hands of purchasers, were re- 
modelled by an Act of Parliament of the present reign, 
passed for the purpose of extending the remedies of 
creditors against the property of their debtors (q). 
The old statute extended to only one half of the lands 
of the debtor ; but, by this Act, the whole of the lands, 
and all other hereditaments of the debtor, could be taken 
under the writ of elegit (r). The power of the judgment 
creditor to take lands out of the hands of purchasers was 
no longer left to depend on a forced construction, such 
as that applied to the old statute ; for this Act expressly 
extended the remedy of the judgment creditor to lands 
of which the debtor should have been seised or possessed 
at the time of entering up the judgment, or at any time 
afterwards. But, as we shall presently see, this ex- 
tensive power has since been much curtailed. The 
judgment creditor was also expressly provided with a 
remedy in equity, that is, in the Court of Chancery, as 
well as at law ( s ). And the remedies provided by the 
Act were extended, in their application to all decrees, 
orders, and rules made by the Courts of equity and of 
common law, and by the Lord Chancellor or the Lords 
Justices in matters of bankruptcy, and by the Lord 
Chancellor in matters of lunacy, for the payment to 
any person of any money or costs (t). But before pur- 


(p) See 1 Dart, V. & P. 456— 
462, 5th ed. 

(q) Stat. 1 & 2 Yict. c. 110, 
amended by stats. 2 & 3 Yict. 
c. 11; 3 & 4 Yict. c. 82 ; 18 & 19 
Viot. o, 15; and 23 & -24 Viot. 
o. 38. 

(r) Sect. 11. 

(*) Sect. 13. 

(t) Seot. 18. See Jones v. Wil* 


Hams , 1 1 Ad. & Ell. 157 ; 8 Mees. & 
Weis. 349 ; Doe v. Amey , 8 Mees. & 
Weis. 565 ; Wells y. Gibbs , 3 Beav. 
399 ; Duke of Beaufort y. Phillips , 
1 De Gex & Smale, 321. As 
to the Lords Justices, see stats. 
10 & 11 Viot. c. 102; 14&15Vict. 
c. 83. As to entering satisfaction 
on judgments, see stat. 23 & 24 
Viot. c. 115, s. 2, 
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chasers, mortgagees, or creditors could be affected under Registry of 
the provisions of this Act, the name, abode and descrip- ^ udfirmont8 ‘ 
tion of the debtor, with the amount of the debt, damages, 
costs or money recovered against him, or ordered by 
him to be paid, together with the date of registration, 
and other particulars, were required to be registered in 
an Index which the Act directed to bo kept for the 
warning of purchasers, at the office of the Court of 
Common Pleas (w). This registration was required to Ro-registra* 
be repeated every five years (r) ; but the purchaser was tlou * 
bound if the judgment, decree, order, or rule were regis- 
tered within five years before the execution of the con- 
veyance to him, although more than five years should 
have elapsed since the last previous registration (//). If, Notice imma- 
however, the judgment, &c., were not so registered, or UriaJ ‘ 
re-registered, the purchaser was not affected thereby, 
even though he should have had express notice of its 
existence (2) ; but the judgment creditor did not, by 
omitting to re-register, nocessarily lose his priority, if 
once obtained, over subsequent judgments, though duly 
registered (a). And, by a further enactment, it was Protection to 
provided, in favour of purchasers without notice of any ^thout*” 
such judgments, decrees, orders or rules, that none of notico * 
such judgments, &c., should bind or affect any lands, 
tenements, or hereditaments, or any interest therein, as 
against such purchasers without notice, further or other- 
wise, or more extensively in any respect, although duly 
registered, than a judgment of one of the superior 
Courts would have bound such purchasers before the 
last-mentioned Act, when it had been duly docketed 
according to the law then in force (b). More recently Further Act. 

(w) Stats. 1 & 2 Viet. c. 110, (z) Stats. 3 & 4 Viet. c. 82, s. 2 ; 

8. 19 ; 2 & 3 Viet. c. 11, s. 3 ; 18 18 & 19 Viet. c. 15, s». 4, 5. 

& 19 Viet. c. 15, s. 10; Sugd. (a) Beavany. The Earl of Oxford, 

Vend. &Pur. 530 et seq., 14th ed. 6 Do G., M. & G. 492. 

(x) Stat. 2 & 3 Viet. 0 . 11, s. 4. (5) Stat. 2 & 3 Viet. c. 11, s. 5; 

(y) Stat. 18 A 19 Viet. c. 15, Lane y. Jackson, 20 Beav. 635. 
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it was provided (c), that no judgment to be entered up 
after the 23rd of July, 1860, should affect any land as 
to a bond fide purchaser for valuable consideration, or 
a mortgagee (whether such purchaser or mortgagee had 
notice or not of such judgment), unless a writ or other 
due process of execution of such judgment should have 
been issued and registered, as provided by the Act, 
before the execution of the conveyance or mortgage to 
him, and the payment of the purchase or mortgage 
money by him. And no such judgment, nor any writ 
of execution or other process thereon, was to affect any 
land as to a bona fide purchaser or mortgagee, although 
execution or other process should have issued thereon 
and have been duly registered, unless such execution or 
other process should be executed and put in force within 
three calendar months from the time when it was regis- 
tered. A registry of writs of execution was also pro- 
vided (ft) ; but as the entry was required to be made in 
alphabetical order by the names of the persons in whose 
behalf the judgments were registered, and not by the 
names of the debtors, it was still necessary to search for 
judgments in the registry above referred to (<?). 

New Act, lien In the year 18G4 an Act was passed which has entirely 
aboUshed? ntS deprived all subsequent judgments of their lien on real 
estates (/). This Act prorides that no judgment to be 
entered up after the passing of the Act (which took place 
on the 29th of J uly, 1864) shall affect any land, of what- 
ever tenure, until such land shall have been actually 
delivered in execution by virtue of a writ of el eg it, or 
other lawful authority, in pursuance of such judg- 
ment (g). In the construction of the Act, the term 

(r) Stat. 23 & 24 Viet. c. 38, {g) Seot. 1 ; Quest v. Cowbridgt 

b. 1. Rail Co., V.-C. G., 17 W. Rep. 

(rf) Sect. 2. 7 ; L. R., 6 Eq. 619 ; Thornton 

( 0 ) Ante, p. 111. v. Finch, 4 Giff. 616; Hatton v. 

(/) Stat. ,27 & 28 Viet, c.412. Haywood, L. R., 9 Ch. 229; Wells 
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€t judgment ,, is to be taken to include registered decrees, 
orders of oourts of equity and bankruptcy, and other 
orders having the operation of a judgment (//). Every Wntiobe 
writ, by virtue whereof any land shall have been actually 
delivered in execution, must be registered in the manner 
provided by the last-mentioned Act (i), but in the name 
of the debtor against whom such writ or process is issued, 
instead of, as under that Act, in the name of the cre- 
ditor. And no other registration of the judgment is 
necessary for any purpose (/»). Every creditor to whom 
any land of his debtor shall have been actually delivered 
in execution by virtue of any judgment, and whoso writ 
shall have been duly registered, may obtain from the 
Chancery Division of the High Court, upon petition in 
a summary way, an order for the sale of his debtor’s Order for v 
interest in such land (/). The other judgment creditors, 
if any, are to be served with notice of the order for 
sale ; and the proceeds of the sale are to be distributed 
amongst the persons who may be found entitled theroto, 
according to their priorities (tit). And every j^erson 
claiming any interest in such land through or under the 
debtor, by any means subsequent to the delivery of 
such land in execution as aforesaid, is bound by every 
such order for sale, and by all the proceedings conse- 
quent thereon (n). This Act extends not only to judg- Statutes and 
ments, but also to statutes and recognizances. Statutes * 
merchant and statutes staple, which are here referred to, 
are modes of securing money that have long been obso- 
lete (0). Kecognizances are entered into before a court 
of record or a magistrate ; and, like judgments, they 


v. Kilpin , L, It., 18 Eq. 298 ; 
Anglo* Italian Bank v. Davies , 9 
Ch. D. 275; Ex parte Evans , 13 
Ch. D. 252; Smith v. Cowell , 6 
Q. B. D. 75 ; Salt v. Cooper , 16 
Ch. E. 544. 

(A) Stat. 27 k 28 Viet. c. 112, 

a. 2 . 


(i) Stat. 23 & 24 Viet. c. 38. 
(it) Stat. 27 & 28 Viet. c. 112, 
8. 3. 

(/) Sect. 4. 

(//<} Sect. 5. 

(n) Sect. 6. 

(o) See 2 Black. Comm. 100. 


W.R.P. 


1 
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were a charge on lands until the passing of this Act (p)* 
An Act was passed in the year 1868, to render judg- 
ments obtained in England, Scotland and Ireland 
effectual in any other part of the United Kingdom (q). 
In the year 1879, the registers or indexes of judgments 
and writs of execution were transferred to the Central 
Office of the Supreme Court (r), where all searches and 
registrations must now be made ($). 


Counties 

palatine. 


Lands in either of the counties palatine of Lancaster 
or Durham were affected both by judgments of the 
Courts at Westminster, and also by judgments of the 
Palatine Court (t). These latter judgments had, within 
the county palatine, the same effect as judgments of 
the Courts at Westminster; and an index for their 
registration was established in each of the counties 
palatine, similar to the index of judgments at the 
Common Pleas (w). And by a statute of the present 
reign (x) it was provided that no judgment, decree, 
order or rule of any Court should bind lands in the 
counties palatine, as against purchasers, mortgagees, or 
creditors, until registration in the Court of the county 
palatine in which the lands were situate. And the 
same provisions as to re-registration within five years 
as applied to the registry of the Court of Common 
Pleas applied also to these registries (y). Lands in the 
county palatine of Chester, and in the principality of 
Wales, have been placed by a modem statute exclusively* 
within the jurisdiction of the Courts at Westminster (s) : 


(p) See the author’s “ Prin- 
ciples of the Law of Personal 
Property,” p. 130, 11th ed. ; 157, 
12th ed. 

( q ) Stat. 31 & 32 Viet. c. 64 ; 
see Williams’s Conveyancing Sta- 
tutes, 267. 

(r) See Williams’s Conveyanc- 
ing Statutes, 268, 


(«) See ibid. 262—274. 

( t ) 2 Wms. Saund. 194. 

(«) Stat. 1 & 2 Viet. c. 110, 
s. 21.' 

(;r) Stat. 18 & 19 Viet. o. 15, 
s. 2. 

(y) Sect. 3. 

(») Stat. 11 Geo. IV. & 1 Will. 
IV. c. 70, s. 14. 
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and by “another statute (a) the palatinate jurisdiction 
within the county of Durham, which formerly belonged 
to the bishop of Durham, has been transferred to the 
crown. The Supreme Court of J udicature Act, 1873 (i), 
transferred to the High Court of Justice thereby esta- 
blished the jurisdiction of the Court of Common Fleas 
at Lancaster and of the Court of Pleas at Durham (<*)> 
and any jurisdiction of the Court of Appeal in Chan- 
cery of the county palatine of Lancaster (d). But the 
jurisdiction of the Court of Chancery of the couni y 
palatine of Lancaster has not been theroby abolished. 

Debts due, or which might have beoome due, to Crown debts, 
the crown, from persons who were accountants to the 
crown (c), and debts of record, or by bond or specialty, 
due from other persons to the crown (/), were, until 
recently, binding on their estates in feo simple when 
sold, as well as when devised by will, or suffered to 
descend to the heir at law. But any two (rj) of the 
Commissioners of the Treasury wero empowered, upon 
such terms as they might think proper, to certify by 
writing under their hands, that any lands of any crown 
debtor, or accountant to the crown, should bo held by 
the purchaser or mortgagee thereof discharged from all 
further claims of her Majesty, her heirs or successors, 
in respect of any debt or liability of the debtor or 


(a) Stat. 6 & 7 WiU. IV. c. 19, 
amended by 8 tat, 21 & 22 Viet, 
c. 45. 

(5) Stat. 36 & 37 Viet. c. C6, 
postponed to 1st November, 1875, 
by stat. 37 k 38 Viet. c. 83. 

(r) Sect. 16, 8ubsects. (9) and 
( 10 ). 

( d ) Sect. 17, subsect. (2). 

(i e ) Stat. 13 Eliz. c. 4 ; 25 Geo. 
in.c. 35; Co. Litt. 191 a, n. (1), 
vi. 9. See alao stats. 1 & 2 Geo. 


IV. c. 121, fl. 10, 2 & 3 Viet, 
c. 11, 88. 9, 10, 11 ; Sugd. Vend. 
& Pur. 644, 14th ed. 

(/) Stat. 33 Uen. VIII. c. 39, 
bb. 60, 75. But simple contract 
debts due to tho crown by the 
vendor were not binding on the 
purchaser unless bo had notice 
of them ; Kingy. Smith , Wightw. 
34 ; Casberd v. Attorney- Generat, 
6 Price, 474. 

(y} Stat. 12 k 13 Viet. c. 89. 
i 2 



116 


OF CORPOREAL HEREDITAMENTS. 


accountant to whom such lands belonged (A). And a 
similar power was more recently given to any two of 
the commissioners, or other principal officers, of any 
public department with respect to any crown bond or 
other security concerning or incident to any such de- 
partment ; or if there were only one such commissioner 
or officer then the power was vested in him ( i ). To 
obviate the dangerous liability of purchasers to crown 
debts, an index was opened at the Common Pleas of 
the names of crown debtors; and lands could not be 
charged, in the hands of purchasers, with these lia- 
bilities, unless the name, abode and description of the 
debtor, with other particulars, were inserted in the 
proper index (A). And from the 31st of December, 1859, 
the provisions already mentioned for the re-registry 
of judgments every five years were applied to crown 
debts ; and notice of any crown debt not duly re-regis- 
tered was rendered of no avail against a purchaser (/). 

mentfl 0naC ^ But n0W ’ hy the Crown Suits > &c * Aet > 1865 > 110 debts 

or liabilities to the crown incurred after the 1st of 
November, 18G5 (w), shall affect any land as to a bon& 
fide purchaser for valuable consideration or a mortgagee, 
whether such purchaser or mortgagee have or have not 
notice thereof, unless a wnt or process of execution has 
been issued and registered before the execution of the 
conveyance or mortgage to such purchaser or mortga- 
gee and the payment by him of the purchase or mort- 

Regifltration. gage money (w). This registration must be effected in 
the manner prescribed by the Act, and was formerly 


Stafc. 2 & 3 Viet. c. 11, 

8 . 10 . 

(«) stats. 16 & 17 Viet. c. 107, 
88. 195—197; 23 & 24 Viet. e. 115, 
s. 1 . 

(*) Stat. 2 & 3 Viet. c. 11, s. 8; 
‘Williams’s Conveyancing Sta- 
tutes, 264. 


(/) Stat. 22 & 23 Viet. c. 35, 
s. 22 ; Williams’s Conveyancing 
Statutes, 265. Purchasers were 
indebted for this protection to the 
late Lord St. Leonards. 

(m) Stat. 28 & 29 Viet. c. 104, 
6. 4. 

(w) Sect. 48 ; Williams’s Con- 
veyancing Statutes, 267. 
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required to be made in the office of the Master of the 
Court of Common Pleas (o). It is now made in the 
Central Office of the Supreme Court (p). No other 
registration of the writ or process or of the debt or 
liability is now necessary for any purpose (</). 

Actions at law or in equity respecting the lands will Lis pondon*. 
also bind a purchaser as well as the heir or devisee ; 
that is, he must abide by the result, all hough he may 
be ignorant that any such proceedings are depending (r). 

A provision has accordingly been made for the regis- 
tration of every /is pendens ; and no /is pendens binds a 
purchaser or mortgagee without express notice thereof, 
unless and until it is duly registered ; and tho registra- 
tion to be binding must be repeated every five years (a). 

This registration is now made in the Central Office of 
the Supreme Court (/). And the Court before whom the lustration 
property sought to bo bound is in litigation is now vacated, 
empowered, on tho determination of the /is pendens , or 
during its pendency if satisfied that the litigation is not 
prosecuted bona fide, to order tho registration to bo 
vacated without the consent of the party by whom the 
/is pendens was registered (n). Tho index of pending 
suits, together with the indexes of writs of execution, 
are accordingly searched previously to every purchase 
of lands; and, if the name of tho vendor should bo 
found in either, the debt or liability must be got rid of, 
before the purchase can he safely completed. 


By the Conveyancing Act, 1^82 (.r), provision is Official March 
made for official searches in the Central Office of the jud^ento, 01 


(o) Sect. 49. 

(/>) Sec Williams’s Conveyanc- 
ing 1 Statutes, 268. 

(q) Stat. 28 & 29 Viet. c. 104, 
s. 49. 

(r) Co. Litt. 344 b ; Anon., 1 
Vera. 318; Hiemy. Mill, 13 Ves. 
120 ; 3 Prest. Abfit. 354 ; Bellamy 
v. Sabine, 1 De Gex k «Fbnes, 506. 


(*) Stat. 2 k 3 Viet. o. 11, a. 7. 

( t ) See Williams’s Conveyanc- 
ing Statutes, 204, 268. 

(«} Stat. 30 k 31 Viet. e. 47, 
s. 2. 

(x) Stat. 45 k 46 Viet. c. 39, 
s. 2, and rule thereunder; Wil- 
liams's Conveyancing Statutes, 
262-274, 479—488. 
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writs of ex- 
emption, Hi 
pendens > &c. 


Certificate. 


Bankruptcy. 


Insolvency. 


Supreme Court, at the instanoe of purchasers and others, 
for entries of judgments, writs of execution, Its pendens 
and other matters, whereof entries are required or 
allowed to be made in that office by any statute (y ) ; 
and for making a certificate of the result of any such 
search. And it is enacted (s) that, in favour of a pur- 
chaser (a), as against persons interested under or in re- 
spect of judgments or other matters, whereof entries are 
required or allowed to be made as aforesaid, the certi- 
ficate, according to the tenour thereof, shall be con- 
clusive, affirmatively or negatively, as the case may be. 
These provisions of this Act, whioh every intending 
practitioner should read, are contained and discussed in 
the editor’s “ Conveyancing Statutes’ 


Another instance of involuntary alienation for the 
payment of debts, occurs on the bankruptcy of any 
person, in which event the whole of his freehold, as 
well as his personal estate, is now vested in the cre- 
ditor’s trustee, by virtue of his appointment, in trust 
for the whole body of the creditors ( c ). On the insol- 
vency of any person his whole estate formerly vested 
in the provisional assignee of the Court for the Relief 
of Insolvent Debtors, from whom it was transferred to 
assignees appointed by the Court, vesting in them by 
virtue of their appointment, and without any convey- 
ance, in trust for the benefit of the creditors of the 
insolvent, according to the provisions of the -Act for 
amending the laws for the relief of insolvent debtors (d). 
The whole of these laws were however repealed in the 


(y) Williams’s Conveyancing 
Statutes, 263 — 270. 

( t ) Stat. 46 & 46 Viet. c. 39, 
s. 2, subsect. 3. 

(a) In this Act purchaser in- 
cludes a lessee or mortgagee, or 
an intending purchaser, lessee, or 
mortgagee, or other person, who, 
for valuable consideration, takes 
ordeals with property; sect. 1, 


subsect. 4 (ii). 

Page 261 et seq. 

(r) Stat. 46 & 47 Viet. c. 62, 
ss. 20, 44, 64, 168 ; see Williams 
on Personal Property, 224, 232 — 
234, 12th ed. 

(d) 1 & 2 Viet. c. 110, s. 23 et 
seq. See also 5 & 6 Viet. c. 116 ; 
7 & 8 Viet. c. 96; 10 & 11 Viet, 
c. 102. 
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year 1869, and all debtors, whether traders or not, are 
now subject to the law of bankruptcy (c). 


So inherent is the right of alienation of all estates 
(exoept estates tail, in which, as we have seen, the 
right is only of a modified nature), that it is impossible 
for any owner, by any moans, to divest himself of this 
right. And in the same manner the liability of estates 
to involuntary alienation for payment of debts cannot 
by any means lie got rid of. So long as any ostato is 
in the hands of any person, so long does his power of 
disposition continue (/), and so long also continues his 
liability to have the estate taken from him to satisfy 
the demands of his creditors (y). When, however, 
lands or property are given by one person for tho 
benefit of another, it is possiblo to confine tho duration 
of the gift within the period in which it can bo per- 
sonally enjoyed by tho grantee. Tlius land, or any 
other property, may bo given to trustees in trust for 
A. until he shall dispose of tho same, or shall beoomo 
bankrupt, or until any act or event shall occur, whereby 
the property might belong to any other person or per- 
sons (//) ; and this is frequently done. On tho bankruptcy 
of A., or on his attempting to make any disposition of 
the property, it will in such a caso not vest in tho trustee 
for his creditors, or follow tho intended disposition ; but 
the interest which had been given to A. will thenceforth 
entirely cease ; in the same manner as where lands are 
given to a person for life, his interest terminates on 
his decease. But, although another person may make 
such a gift for A.’s benefit, A. would not be allowed to 


The right and 
liability to 
alienation, 
both volun- 
tary and in- 
voluntary, 
are inherent 
in property. 


But a gift of 


the period of 
tho grantee’ll 

joymont. 


(e) See the chapter on Bank- 
ruptcy in the author’s “ Prin- 
ciple* of tho Law of Personal 
Property,” PP* *96 — 198, 12th 
ed. (by the present editor). 


(/) Litt. s.360; Co. Litt. 2061>, 
223 a. 

(y) Brandon v. Robin*on, 18 Vea. 
429, 433. 

(A) Lockycr v. Savage, 2 Str. 
947! 
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make such a disposition of his own property in trust 
Exception, for himself (i). An exception to this rule of law occurs 
in the case of a woman, who is permitted to have pro- 
perty settled upon her in such a way, that she cannot 
when married make any disposition of it during the 
coverture or marriage ; but this mode of settlement is of 
comparatively modem date (k). There are also certain 
cases in which the personal enjoyment of property is 
essential to the performance of certain public duties, and 
in which no alienation of such property can be made ; 
thus a benefice with cure of souls cannot be directly 
charged or encumbered (/) ; although a sequestration of 
the profits of a benefice may be obtained in execution 
of a judgment against (in), or on the bankruptcy (n) of, 
a beneficed clergyman. So offices concerning the admi- 
nistration of justice, and pensions and salaries given by 
the state for the support of the grantee in the perform- 
ance of present or future duties, cannot be aliened (o ) ; 
though pensions for past services are, generally speak- 
ing, not within the rule ( p ). But, in case of bank- 


(t) Lexter y. Garland , 5 Sira, 
205 ; Thipps v. Lord Fnnismore , 
4 Hubs. 131. Soe, however, as 
to a restriction on a man's own 
alienation, the case of Brooke v. 
Pearson , 27 Beav. 181. 

(k) Brandon r. Robinson, 18Ves. 
434; Tullcttv, Armstrong, 1 Beav. 
1 ; 4 M. & Cr. 390 ; Scarborough 
v. Borman, 1 Beav. 34 ; 4 M. & 
Or. 377 ; stat. 45 & 46 Viet. c. 75, 
s. 19 ; WUliams on Personal Pro- 
perty, 585—587, 596, 12th cd. 

(0 Stats. 13 Eliz. c. 20; 57 
Geo. III. c. 99, s. 1 ; 1 & 2 Viet, 
c. 106, s. 1 ; Shaw v. Pritchard, 
10 Barn. & Cress. 241 ; Long v. 
Storie, 3 De Gex & Smale, 308 ; 
Hawkins v. Gather coU, 6 De Gex 
& G. 1. 


(m) 3 Black. Com. 418 ; Rules 
of the Supreme Court, 1883, 
Order XLIII. rr. 3 — 5, Appen- 
dix H., No. 7. 

(n) Stat. 46 & 47 Viet. c. 52, 
s. 52 ; see Williams on Personal 
Property, 238, 288, 12th ed. 

(o) Flarty v. Odium , 3 T. Rep. 
681 ; Lidderdale v. Puke of Mon- 
trose, 4 T. R. 248 ; Wells y. 
Foster , 8 M. & W. 149 ; stats. 5 
& 6 Edw. VI. c. 16 ; 49 Geo. III. 
c. 126. 

ip) M‘ Car thy v. Goold, 1 Ball & 
Beatty, 387 ; Tunstal v. Boothby , 
10 Sim. 542 ; Willcoch v. Terrell , 

3 Ex. D. 323, 334. But see 
stats. 47 Geo. III. sess. 2, 
c. 25, s. 4, and 28 & 29 Viet. c. 73, 
ss. 4, 5 ; Lloyd v. Cheetham, 3 Giff. 
171 ; Heald v. Hay , 3 Giff. 467. 
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ruptcy, the whole or part of the income arising from 
any office or pension of the bankrupt may be ordered 
to be paid to the trustee for division amongst the cre- 
ditors (q). 

In addition to the interests which may be created Husband* 
by alienation, either voluntary or involuntary, there wiv68, 
are certain rights conferred by law on husbands and 
wives in each other’s lands, by means of whioh tho 
descent of an estate, from an ancestor to his heir, may 
partially be defeated. These rights will bo the sub- 
ject of a future chapter. If, however, the tenant in 
fee simple should not linvo disposed of his estate in 
his lifetime, or by his will, and if it should not bo 
swallowed up by his debts, his lands will descend 
(subject to any rights of his wife) to tho heir at law* 

The heir, as we have before observed (/*), is a person The heir at 
appointed by the law. lie is called into existence by law * 
his ancestor’s decease, for no man during his lifetime 
can have an heir. Nemo csf /tares ri rent is. A man 
may have an heir apparent , or an heir presumptive, 
but until his decease ho has no heir . The lu>ir ap- Hcirap- 
parent is the person, who, if he survive tho ancestor, r arent * 
must certainly be his heir, as the eldest son in tho life- 
time of his father. The heir presumptive is the person, Iloirpro- 
who, though not certain to be heir at all events, should BUm P tlV0 * 
he survive, would yet be the heir in case of the an- 
cestor’s immediate decease. Thus an only daughter is 
the heiress presumptive of her father : if he were now 
to die, she would at once bo his heir ; but she is not 
certain of being heir ; for her father may have a son, 
who would supplant her, and become heir apparent 
during the father’s lifetime, and his heir after his de- 
cease. An heir at law is the only person in whom the 

($) Stat. 46 & 47 Viet. c. 52, parte Huggins , 21 Ch. D. 85. 

». 53; see Williams on Personal (r) Ante, p. 87. 

Properly, 239, 288, 12th ed. ; Ex 
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The heir can- 
not disclaim. 


Gradual pro- 
gress of the 
law of 
desoonts. 


law of England vests property, whether he will or not. 
If I make a conveyance of land to a person in my life- 
time, or leave him any property by my will, he may, if 
he pleases, disclaim taking it, and in such case it will 
not vest in him against his will ($). But an heir at 
law, immediately on the decease of his ancestor, be- 
comes presumptively possessed, or seised in law, of all 
his lands ( t ). No disclaimer that he may make will 
have any effect, though, of course, he may, as soon as 
he pleases, dispose of the property by an ordinary con- 
veyance. A title as heir at law is not nearly so fre- 
quent now as it was in the times when the right of 
alienation was more restricted. And when it does 
occur it is often established with difficulty. This 
difficulty arises more from the nature of the facts to be 
proved, than from any uncertainty in the law. For 
the rules of descent have now attained an almost mathe- 
matical accuracy, so that, if the facts are rightly given, 
the heir at law can at once be pointed out. The 
aocuracy of the law has arisen by degrees, by the suc- 
cessive determination of disputed points. Thus, in the 
time of Henry II., soon after feudal tenures had become 
established in England ( u ), an estate of inheritance 
held by military tenure descended first to the former 
tenant’s eldest or only son ; whilst an inheritance held 
in socage tenure (of which we shall speak hereafter) 
was divisible amongst all the sons, or passed to the 
eldest or youngest son, according to the course of 
descent dictated by ancient custom. In default of sons, 
all the daughters succeeded in equal shares. If the 
late tenant had left no children, the descendants of 
children (a?) were the next heirs. In default of lineal 
descendants, the brothers and sisters came in ; and if 
they were dead, their children; then the uncles and 

(#) Nicfoion ▼. Wordsworth^ 2 26 (4th ed. 34). 

Swanst. 365, 372. (w) See note (q) to p. 6, ante. 

(0 Watkins on Descents, *25, (*) Glanvil, lib. 7, c. 3. 
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their children 5 and then the aunts and their children ; 
males being always preferred to females (y). Subse- 
quently, about the time of Hemy III (s), the old 
Saxon rule, which divided the inheritance equally 
amongst all males of the same degree, and which had 
hitherto prevailed as to all lands not aotuallv the sub- 
jects of feudal tenure (a), gave place to the feudal law, 
introduced by the Normans, of descent to the eldest 
son or eldest brother ; though among females tho estate 
was still equally divided, as it is at present. And, 
about the same time, all descendants in infinitum of any 
person, who would have been heir if living, wore allowed 
to inherit by right of representation. Thus, if tho 
eldest son died in the lifetimo of his father, and left 
issue, that issue, though a grandson or granddaughter 
only, was to bo preferred in inheritance before any 
younger son (b). Tho father, moreover, or any other 
lineal ancestor, was never allowed to succeod as heir to 
his son or other descendant ; neither wero kindred of tho 
half-blood admitted to inherit (r). The rules of descent, 
thus gradually fixed, long remained unaltorod. Lord 
Hale, in whose time they had continued tho same for 
above 400 years, was tho first to reduce them to a 
series of canons (d ) ; which wore afterwards admirably 
explained and illustrated by Blackstone, in his well- 
known Commentaries ; nor was any alteration made till 
the enactment of the Act for tho amendment of tho law 
of inheritance (c), a.d. 1833. By this Act, amongst 
other important alterations, the father is heir to his son, 
supposing the latter to leave no issue ; and all lineal 


(y) I Reeves’s Hist. Eng. Law, 
43. 

(s) 1 Reeves’s Hist. 310 ; 2 
Black. Com. 215 ; Co. Litt. 191 a, 
not© (1), vi. 4. 

(a) Clement « v. Sandaman , 1 
P. Wins. 64 ; 2 Lord Raymond, 
1024 ; 1 Scriv. Cop. 53. 


( b ) 1 Reeves’s Hist. 310. 

(c) 2 Black. Com. c. 14. 

(d) Hale’s Hist. Com. Law, 
6th ed., p. 318 et seq. 

(e) Stat. 3 & 4 Will. TV. c. 106, 
amended by stat. 22 & 23 Viet, 
c. 35, ss. 19, 20. 

i 
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ancestors are rendered capable of being heirs (/) ; 
relations of the half-blood are also admitted to succeed, 
though only on failure of relations in the same degree 
of the whole blood (g). The Act has, moreover, settled 
a doubtful point in the law of descent to distant heirs. 
The rules of descent, as modified by this Act, will be 
found at large in the next chapter. 

if) Stat. 3 & 4 WiU. IV. c. 106, s. 6. (#) Sect. 9. 
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CHAPTER IV. 

OF THE DESCENT OF AN ESTATE IN FEE SIMPLE. 

We shall now proceed to consider tlio rules of the do- Rule* of 
scent of an estate in fee simple, as altered by the Act de#cont * 
for the amendment of the law of inheritance (*/). This 
Act does not extend to any descent on the decease of any 
person, who may have died before the first of January, 

1834 ( b ). For the rules of descent prior to that date, 
the reader is referred to the Commentaries of Black- 
stone (r ) , to Watkins’s Essay on the Law of Descents, 
and to the author’s Lectures on Seisin, pp. 51 — Gt>. 

1. The first rule of descent now is, that inheritances Rule 1. 
shall lineally descend, in the first place, to the issue of 
the last purchaser in infinitum. The word jmrchanv Purchase, 
has in law a meaning more extended than its ordinary 
sense : it is possession to which a man comotli not by 
title of descent (rf) : a devisee under a will is accord- 
ingly a purchaser in law. And, by the Act, the pur- 
chaser from whom descent is to be traced is defined to 
be the last person who had a right to the land, and 
who cannot be proved to have acquired the land by 
descent, or by certain means (e) which render the land 
part of, or descendible in the same manner as, other 
land acquired by descent. This rule is an alteration 
of the old law, which was, that descent should be traced from the per- 
from the person who last had the feudal possession or 

(a) Stat. 3 A 4 Will. IV. c. 106, {<?) 2 Black. Com. c. 14. 

amended by stat. 22 & 23 Viet. ( d ) Litt. s. 12. 

c. 35, as. 19, 20. («) Escheat, Partition and In- 

(5) Sect. 11. closure, s. 1 . 
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seisin, as it was called; the maxim being seisina facit 
stipitem (/). This maxim, a relict of the troublesome 
times when right without possession was worth but little, 
sometimes gave occasion to difficulties, owing to the 
uncertainty of the question, whether possession had or 
had not been taken by any person entitled as heir ; thus, 
where a man was entering into a house by the window, 
and when half out and half in, was pulled out again by 
the heels, it was made a question, whether or not this 
entry was sufficient, and it was adjudged that it was (g). 
These difficulties cannot arise under the new Act ; for 
now the heir to be sought for is not the heir of the 
person last possessed , but the heir of the last person en- 
titled who did not inherit , whether he did or did not 
obtain the possession, or the receipt of the rents and 

Objection to profits of the land. The rule, as altered, is not indeed 

the alteration. 1 < 11 « « •% • .. » •/ •n i i 

altogether free from objection; for it will be observed 
that, not content with making a title to the land equi- 
valent to possession, the Act has added a new term to 
the definition, by directing descent to be traced from 
the last person entitled who did not inherit. So that 
if a person who has become entitled as heir to another 
should die intestate, the heir to be sought for is not the 
heir of such last owner, but the heir of the person from 
whom such last owner inherited. This provision, though 
made by an Act consequent on the report of the Real 
Property Commissioners, was not proposed by them. 
The Commissioners merely proposed that lands should 
pass to the heir of the person last entitled (Ji) , instead, 
as before, of the person last possessed ; thus facilitating 
the discovery of the heir, by rendering a mere title to 
the lands sufficient to make the person entitled the stock 
of desoent, without his obtaining the feudal possession, 
as before required. Under the old law, descent was 

(/) 2 Black. Com. 209; Watk. ed. 63). 

Descent, c. 1, s. 2. (A) Thirteenth proposal as to 

(g) Watk. Descent, 45 (4th Descents. 
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confined within the limits of the family of the pur- 
chaser ; but now no person who can be shown to have 
inherited can be the stock of descent, except in the oase 
of the total failure of the heirs of the purchaser (t) j 
in every other case, descent must be traced from the 
last purchaser. The author is bound to state that the 
decision of the Courts of Exchequer and the Exchequer 
Chamber, in the recent case of Muggleton v. Barnett (A), 
is opposed to this view of the construction of the statute. 

The reasons which have induced the author to think 
that decision erroneous will be found in Appendix A. 

2. The second rule is, that the male issue shall be Rule 2. 
admitted before the female (/). 

3. The third rule is, that where two or more of the Rule 3. 
male issue are in equal degree of consanguinity to the 
purchaser, the eldest only shall inherit ; but the females 
shall inherit altogether (w). The last two rules are 

the same now as before the recent Act ; accordingly, if 
a man has two sons, William and John, and two daugh- 
ters, Susannah and Catherine (n), William, the eldest 
son, is the heir at law, in exclusion of his younger 
brother John, according to the third rule, and of his 
sisters, Susannah and Catherine, according to rule 2, 
although such sisters should be his seniors in years. 

If, however, William should die without issue, then 
John will succeed, by the second rule, in exclusion of 
his sisters ; but if J ohn also should die without issue, 
the two sisters will succeed in equal shares by the third 
rule as being together heir to their father. 

Primogeniture, or the right of the eldest among the Primo- 
males to inherit, was a matter of far greater conse- gemtllrc ‘ 

(i) Stat. 22 & 23 Viet. c. 35, (/) 2 Black. Com. 212. 

88. 19, 20. (m) 2 Black. Com. 214. 

(&) 1 H. Sc N. 282; 2 H. & N. ( n ) See the Table of Descents 

653. annexed. 
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Coparceners. 


Partition. 


quenoe in ancient times, before alienation by will was 
permitted, than it is at present. Its feudal origin is 
undisputed; but in this country it appears to have 
taken deeper root than elsewhere ; for a total exclusion 
of the younger sons appears to be peculiar to England : 
in other countries, some portion of the inheritance, or 
some charge upon it, is, in many cases at least, secured 
by law to the younger sons (o). Erom this ancient 
right has arisen the modem English custom of settling 
the family estates on the eldest son ; but the right and 
the custom are quite distinct : the right may be pre- 
vented by the owner making his will ; and a conformity 
to the custom is entirely at his option. 

When two or more persons together form an heir, 
they are called in law coparceners , or, more shortly, 
parceners (p). The term is derived, according to 
Littleton (q), from the circumstance that the law will 
constrain them to make partition ; that is, any one 
may oblige all the others so to do. Whatever may be 
thought of this derivation, it will serve to remind 
the reader that coparceners are the only kind of joint 
owners to whom the ancient common law granted the 
power of severing their estates without mutual consent : 
as the estate in coparcenary was cast on them by the 
act of the law, and not by their own agreement, it was 
thought right that the perverseness of one should not 
prevent the others from obtaining a more beneficial 
method of enjoying the property. This compulsory 
partition was formerly effected by a writ of partition (r), 
a proceeding now abolished (5). The modem method 
is by an action for partition in the Chanceiy Division 
of the High Court ; when partition is made by the 
judge in Chambers, or more rarely by a commission 

( O ) Co. Lifct; 191 a, n. (1), vi. 4. (r) Litt. ss. 247, 248. 

( P ) Bac - Abr. tit. Coparceners. U) Stat. 3 & 4 Will IV o 97 

(?) Sect. 241; 2 Elaok.Coi#. 189. B . 36. ' 
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issued for the purpose by the Court (t). Partition, 
however, is most frequently made by voluntary agree- 
ment between the parties, and for this purpose a deed 
has, by a modem Aot of Parliament, been rendered 
essential in every case (u). The land commissioners for 
England have also power to effect partitions, by virtue 
of modem enactments which will be found mentioned 
at the end of the chapter on Joint Tenants and Tenants 
in Common. When partition has been effected, the 
lands allotted are said to be held in severalty ; and eaoh Severalty 
owner is said to have the entirety of her own parcel. Entirety. 
After partition, the several parcels of land descend in 
the same manner as the undivided shares, for which 
they have been substituted (r) ; the coparceners, there- 
fore, do not by partition become purchasers , but still 
continue to be entitled by descent. The term co- 
parceners is not applied to any other joint owners, but 
only to those who have become entitled as coheirs (ic). 

4. The fourth rule is, that all the lineal descendants Rule 4. 
in infinitum of any person deceased shall represent 
their ancestor ; that is, shall stand in the same place 
as the person himself would have done had he been 
living (•*■). Thus, in the case above mentioned, on the 
death of William the eldest son, leaving a son, that son 
would succeed to the whole by right of representation, 
in' exclusion of his uncle John, and of his two aunts 
Susannah and Catherine; or had William left a son and 
daughter, such daughter would, after the decease of her 
brother without issue, be, in like manner, the heir of 
her grandfather, in exclusion of her uncle and aunts. 

(t) Co. Litt. 369 a, n. (2) ; 1 repealing stat. 7 & 8 Viet. o. 76, 

Fonb. Eq. 18 ; Canning v. Can- s. 3, to the same effect. 

ntng y 2 Drewry, 434 ; stat. 30 Sc (v) 2 Prest. Abst. 72 ; Doe d. 

37 Viet. c. 6G, a. 34, subsect. (3); Crosthwaite v. Dixon , 6 Adol. Sc 
Seton on Decrees, 1012 — 1030, Ellis, 834. 

4th ed. (tfl) Litt. s. 254. 

(«) Stat. 8 Sc 9 Viet. c. 106, s. 3, (z\ 2 Black. Com. 216. 

W.R.P. . K 
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Descent of an 
estate tail. 


Buie 6. 


The old rule. 


The preceding rules of descent apply as well to the 
descent of an estate tail, if not duly barred, as to that 
of an estate in fee simple. The descent of an estate 
tail is always traced from the purchaser, or donee in 
tail, that is, from the person to whom the estate tail 
was at first given. This was the case before the Act, as 
well as now (y ) ; for, the person who claims an entailed 
estate as heir claims only according to the express terms 
of the gift, or, as it is said, per formam doni . The gift 
is made to the donee, or purchaser, and the heirs of 
his body; all persons, therefore, who can become en- 
titled to the estate by descent, must answer the descrip- 
tion of heirs of the purchaser’s body ; in other words, 
must be his lineal heirs. The second and third rules 
also equally apply to estates tail, unless the restriction 
of the descent to heirs male or female should render 
unnecessary the second, and either clause of the third 
rule. The fourth rule completes the canon, so far as 
estates tail are concerned; for, when the issue of the 
donee are exhausted, such an estate must necessarily 
determine. But the descent of an estate in fee simple 
may extend to many other persons, and accordingly 
requires for its guidance additional rules, with which 
we now proceed. 

5. The fifth rule is, that on failure of lineal de- 
scendants, or issue of the purchaser, the inheritance 
shall descend to his nearest lineal ancestor. This rule 
is materially different from the rule which prevailed 
before the passing of the Act. The former rule was, that, 
on failure of lineal descendants or issue of the person 
last seised (or feudally possessed), the inheritance should 
descend to his collateral relations, being of the blood 
of the first purchaser, subject to the three preceding 
rules (s). The old law never allowed lineal relations 

(g) Doe d. Gregory v. Whichelo , (c) 2 Black. Com. 220. 

8 T. Bep. 211. 
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in the aseending line (that is, parents or ancestors) to 
succeed as heirs. But, by the new Act, descent is to he 
traced through the anoestor, who is to be heir in pre- 
ference to any person who would have been entitled to 
inherit, either by tracing his descent through such lineal 
ancestor, or in consequence of there being no descendant 
of such lineal ancestor. The exclusion of parents and Exclusion of 
other lineal ancestors from inheriting under the old law ^ al anoos " 
was a hardship of which it is not easy to see the pro- 
priety ; nor is the explanation usually given of the origin 
perhaps quite satisfactory. Bracton, who is followed by 
Lord Coke, compares the descent of an inheritance to 
that of a falling body, which never goes upwards in its 
course (a). The modem explanation derives the origin 
of collateral heirships, in exclusion of lineal ancestors, 
from gifts of estates (at the time when inheritances were 
descendible only to issue or lineal heirs) made, by the 
terms of the gift, to be descendible to the heirs of the 
donee, in the same manner as an ancient inheritance 
would have descended. This was called a gift of a Feudum 
feudum novum , or new inheritance, to hold nt feudum n f vum nt 
antiquum , as an ancient one. Now, an ancient inherit- 
ance, — one derived in a course of descent from some 
remote lineal ancestor, — would of course be descendible 
to all the issue or lineal heirs of such ancestor, includ- 
ing, after the lapse of many years, numerous families, 
all collaterally related to one another : an estate newly 
granted, to be descendible ut feudum antiquum , would 
therefore be capable of descending to the collateral re- 
lations of the grantee, in the same manner as a really 
ancient inheritance, descended to him, would have done. 

But an ancient inheritance could never go to the father 
of any owner, because it must have come from his father 
to him, and the father must have died before the son 
could inherit: in grants of inheritances to be descendible 


(a) Bract, lib. 2, c. 29 ; Go. Litt. 11a. 
• K 2 
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as ancient ones, it followed, therefore, that the father 
or any lineal ancestor could never inherit (b). So far, 
therefore, the explanation holds ; but it is not consistent 
with every circumstance ; for an elder brother has always 
been allowed to succeed as heir to his younger brother, 
contrary to this theory of an ancient lineal inheritance, 
which would have previously passed by every elder 
brother, as well as the father. The explanation of the 
origin of a rule, though ever so clear, is however a dif- 
ferent thing from a valid reason for its continuance ; 
and, at length, the propriety of placing the property of 
a family under the care of its head, is now perceived 
and acted on ; and the father is heir to each of his 
children, who may die intestate, and without issue, as 
is more clearly pointed out by the next rule. 


Buie 6. 


Preference of 
males to 
females. 


G. The sixth rule is, that the father and all the male 
paternal ancestors of the purchaser, and their descend- 
ants, shall be admitted, before any of the female pa- 
ternal ancestors or their heirs ; all the female paternal 
ancestors and their heirs, before the mother or any of 
the maternal ancestors, or her or their descendants ; 
and the mother and all the male maternal ancestors, 
and her and their descendants, before any of the female 
maternal ancestors, or their heirs (r). This rule is a 
development of the ancient canon, which requires that, 
in collateral inheritances, the male stocks should always 
be preferred to the female ; and it is analogous to the 
second rule above given, which directs that in lineal 
inheritances the male issue shall be admitted before the 
female. This strict and careful preference of the male 
to the female line was in full accordance with the spirit 
of the feudal system, which, being essentially military 


(b) 2 Black. Com. 212, 221, {c) Stat. 3 & 4 Will. IV. c. 100, 

222 ; Wright’s Tenures, 180. See s. 7, combined with the definition 
also Co. Litt. 11 a, n. (1). . of “ descendants,” s. 1. 



133 


OF THE DESCENT OF AN ESTATE IX FEE SIMPLE. 


in its nature, imposed obligations by no means easy for 
a female to fulfil ; and those who were unable to perform 
the services could not expect to enjoy the benefits (d). 

The feudal origin of our laws of descent will not, how- 
ever, afford a complete explanation of this preference ; 
for such lands as continued descendible after the Saxon 
custom of equal division, and not according to the 
Norman and feudal law of primogeniture, were equally 
subject to the preference of males to females, and de- 
scended in the first place exclusively to the sons, who 
divided the inheritance between them, leaving nothing 
at all to their sisters. The true reason of the prefer- 
ence appears to lie in the degraded position in society, 
which, in ancient times, was held by females ; a posi- 
tion arising from their deficiency in that kind of might, 
which then too frequently made the right. The rights 
given by the common law to a husband over his wife s 
property (rights in modem times generally controlled 
by proper settlements previous to marriage, and now 
abolished) show the state of dependence to which, in 
ancient times, women must have been reduced (e) . Tho of 

preference of males to females has been left untouched females still 
by the recent Act for the amendment of the law of oonfcmed. 
descents; and the father and all his most distant 
relatives have priority over the mothor of tho purchaser : 
she cannot succeed as his heir until all the paternal 
ancestors of tho purchaser, both male and female, and 
their respective families, have been exhausted. The 
father, as the nearest male lineal ancestor, of course 
stands first, supposing the issue of the purchaser to have 
failed. If the father should be dead, his eldest son, 
being the brother of the purchaser, will succeed as heir 
in the place of his father, according to the fourth rule; 

M) 2 Black. Com. 214. Personal Property, 570-674, 595, 

(,) Sec poet, tho chapter on 590, 12th ed. 

Husband and Wife ; Williams on 
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unless he be of the half blood to the purchaser, which 
case is provided for by the next rule, whioh is 

7. That a kinsman of the half blood shall be capable 
of being heir ; and that suoh kinsman shall inherit next 
after a kinsman in the same degree of the whole blood, 
and after the issue of such kinsman when the common 
anoestor is a male (/), and next after the common an- 
cestor, when such ancestor is a female. This introduc- 
tion of the half blood is also a new regulation ; and, 
like the introduction of the father and other lineal an- 
cestors, it is certainly an improvement on the old law, 
which had no other reason in its favour than the feudal 
maxims, or rather fictions, on which it was founded {g). 
By the old law, a relative of the purchaser of the half 
blood, that is, a relative connected by one only, and 
not by both of the parents, or other ancestors, could 
not possibly be heir ; a half brother, for instance, could 
never enjoy that right which a cousin of the whole 
blood, though ever so distant, might claim in his proper 
turn. The exclusion of the half blood was accounted 
for in a manner similar to that by which the exclusion 
of all lineal ancestors was explained ; but a return to 
practical justice may well compensate a breach in a 
beautiful theory. Relatives of the half blood now take 
their proper and natural place in the order of descent. 
The position of the half blood next after the common 
ancestor, when such ancestor is a female, is rather a 
result of the sixth rule, than an additional independent 
regulation, as will appear hereafter. 

8. The eighth rule is, that in the admission of female 
paternal ancestors, the mother of the more remote male 
paternal ancestor, and her heirs, shall be preferred to 

(/) Stat. 3 & 4 WiU.IV. c, 106, {g) 2 Black. Com. 228. 

8 . 9 . 
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the mother of a less remote male paternal ancestor, and 
her heirs ; and, in the admission of female maternal an- 
cestors, the mother of the more remote male maternal 
ancestor, and her heirs, shall be preferred to the mother 
of a less remote male maternal ancestor, and her 
heirs (/>). The eighth rule is a settlement of a point in 
distant heirships, which very .seldom occurs, hut which 
has been the subject of a vast deal of learned contro- 
versy. The opinion of Blackstone (/) and Watkins (j) 
is now declared to be the law. 

9. A further rule of desoent has now been introduced Rule 9. 
*>y a recent, statute (/»•), which enacts that, where there 
shall be a total failure of heirs of the purchaser, or 
where any land shall be descendible as if an ancostor 
had been the purchaser thereof, and there shall bo a 
total failure of the heirs of such ancestor, then and in 
every such case the land shall descend, and the descent 
shall thenceforth be traced, from the person last entitled 
to the land, as if he had been the purchaser thereof. 

This enactment provides for such a case as the follow- 
ing. A purchaser of lands may die intestate, leaving 
an only son and no other relations. On the death of 
the son intestate there will be a total failure of the heirs 
of the purchaser ; and previously to this enactment the 
land would have escheated to the lord of the fee, as 
explained in the next chapter. But now, although 
there be no relations of the son on his father’s side, yet 
he may have relations on the part of his mother, or his 
mother may herself bo living : and these persons, who 
were before totally excluded, are now admitted in the 
order mentioned in the sixth rule. 

(h) Stat. 3 & 4 Will. IV. c. 106, (i) 2 Black. Com. 238. 

s. 8. See Greaves v. Greenwood , {j ) Watkins on Descents, 130 

24 W. R. 926; 45 L. J., Ex. Div. (146 et seq. 4th ed.). 

795 ; affirmed by Court of Ap- (k) Stat. 22 & 23 Viet. c. 35, 
peal, L. R., 2 Ex. Div. 289. ss. J9, 20. 
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Explanation 
of the table. 


Descent to the 
sons and their 
issue. 


The rules of descent above given will be better ap- 
prehended by a reference to the accompanying table, 
taken, with a little modification, from Mr. Watkins’s 
Essay on the Law of Descents. In this table, Ben- 
jamin Brown is the purchaser, from whom the descent 
is to be traced. On his death intestate, the lands will 
accordingly descend first to his eldest son, by Ann Lee, 
William Brown ; and from him (2ndly) to his eldest 
son, by Sarah Watts, Isaac Brown. Isaac dying with- 
out issue we must now seek the heir of the purchaser, 
and not the heir of Isaac. William, the eldest son of 
the purchaser, is dead; but William may have had 
other descendants, besides Isaac his eldest son ; and, by 
the fourth rule, all the lineal descendants in infinitum 
of every person deceased shall represent their ancostor. 
We find accordingly that William had a daughter Lucy 
by bis first wife, and also a second son, George, by 
Mary Wood, his second wife. But the son George, 
though younger than his half sister Lucy, yet being a 
male, shall be preferred according to the second rule ; 
and he is therefore (3rdly) the next heir. Had Isaac 
been the purchaser, the case would have been different ; 
for, his half brother George would then have been post- 
poned, in favour of his sister Lucy of the whole blood, 
according to the seventh rule. But now Benjamin is 
the purchaser, and both Isaac and George are equally 
his grandchildren. George dying without issue, we 
must again seek the heir of his grandfather Benjamin, 
who now is undeniably (4thly) Lucy, she being the re- 
maining descendant of his eldest son. Lucy dying like- 
wise without issue, her father’s issue become extinct; 
and we must still inquire for the heir of Benjamin 
Brown the purchaser, whom we now find to be (5thly) 
John Brown, his only son by his second wife. The 
land then descends from John to (6thly) Ms eldest son 
Edmund, and from Edmund (7thly) to his only son 
James. James dying t without issue, we must once 
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more seek the heir of the purchaser, whom we find 
among the yet living issue of John. John leaving a 
daughter by his first wife, and a son and a daughter by 
his second wife, the lands descend (Sthly) to Henry his 
son by Frances Wilson, as being of the male sex ; but 
he dying without issue, we again seek the heir of Ben- 
jamin, and find that John left two daughters, but by 
different wives ; these daughters, being in the same 
degree and both equally the children of their common 
father whom they represent, shall succeed (Otlily) in 
equal shares. One of these daughters dying without 
issue in the lifetime of the other, the other shall then 
succeed to the whole as tho only issue of her father. 
But the surviving sister dying also without issue, wo 
still pursue our old inquiry, and seek again for the heir 
of Benjamin Brown the purchaser. 


The issue of the sons of tho purchaser is now extinct ; 
and, as lie left two daughters, Susannah and Catherine, 
by different wives, wo shall find, by the second and 
third rules, that they next inherit (lOthly) in equal 
shares as heirs to him. Catherine Brown, one of the 
daughters, now marries Charles Smith, and dies, in the 
lifetime of her sister Susannah, leaving one son John. 
Tho half share of Catherine must then descend to tho 
next heir of her father Benjamin, the purchaser. Tho 
next heirs of Benjamin Brown, after the decease of 
Catherine, are evidently Susannah Brown and John 
Smith, the son of Catherine. And in the first edition 
of the present work it was stated that the half share 
of Catherine would, on her decease, descend to them. 
This opinion has been very generally entertained (/). 
On further research, however, the author inclined to 
the opinion that the share of Catherine would, on her 
decease, descend entirely to her son (llthly) by right 

(/) 23 LawMag. 279 ; 1 Hayes’s wood’s Conveyancing, by Swoet, 
Conv. 313 ; 1 Jarman & Bythe- 139. • 


Descent to the 

daiij 

tho ^ 

and their 
issue. 
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Descent to tlie 
father of the 
purchaser, 
and his issue. 


Descent to the 


the purchaser 
and their 
issue. 


of representation; and that, as respects his mother’s 
share, he and he only is the right heir of the purchaser. 
The reasoning which led the author to this conclusion 
will be found in the Appendix (m). This point is now 
established by judicial deoision (w). 

If Susannah Brown and John Smith should die 
without issue, the descendants of the purchaser will 
then have become extinct ; and J oseph Brown, the 
father of the purchaser, will then (12thly), if living, 
be his heir by the fifth and sixth rules. Bridget, the 
sister of the purchaser, then succeeds (13thly), as repre- 
senting her father, in preference to her half brother 
Timothy, who is only of the half blood to the purchaser, 
and is accordingly postponed to his sister by the seventh 
rule. But next to Bridget is Timothy (14thly) by the 
same rule, Bridget being supposed to leave no issue. 

On the decease of Timothy without issue, all the 
descendants of the father will have failed, and the in- 
heritance will next pass to Philip Brown (15thly), the 
paternal grandfather of the purchaser. But the grand- 
father being dead, we must next exhaust his issue, who 
stand in his place, and we find that he had another son, 
Thomas (16thly), who accordingly is the next heir; 
and, on his decease without issue, Stephen Brown 
(17thly), though of the half blood to the purchaser, will 
inherit, by the seventh rule, next after Thomas, a kins- 
man in the same degree of the whole blood. Stephen 
Brown dying without issue, the descendants ' of the 
grandfather are exhausted; and we must accordingly 
still keep, according to the sixth rule, in the male 
paternal line, and seek the paternal great grandfather 

(m) See Appendix (B.). Lewin , C. P., 21 Nov. 1874, 

(n) Cooper v. France , V.-C. E., stated in the Author’s Lectures 
14 Jur. 214 ; 19 Law Journ. on the Seisin of the Freehold, 
(N. S.) Chancery, 313 ; Lewin v. Lecture VI., p. 81. 
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of the purchaser, who is (18thly) Robert Brown ; and 
who is represented, on his decease, by (19thly) Daniel 
Brown, his son. After Daniel and his issue follow, by 
the same rule, Edward (20thly) and his issue (21stly) 

Abraham. 

All the male paternal ancestors of the purchaser, and Descent to the 

their descendants, are now supposed to have failed : fei ? al ° P ater - 
, . 7 9 nal ancestors 

and by the sixth rule, the female paternal ancestors and their 
and their heirs are next admitted. By the eighth rule, heirs * 
in the admission of the female paternal ancestors, the 
mother of the more remote male paternal ancestor, and 
her heirs, shall be preferred to the mother of a less 
remote male paternal ancestor and her heirs. Barbara 
Finch (22ndly), and her heirs, have ‘therefore priority 
both over Margaret Pain and her heirs, and Esther 
Pitt and her heirs ; Barbara Finch being the mother of 
a more remote male paternal ancestor than either Mar- 
garet Pain or Esther Pitt. Barbara Finch being doad, 
her heirs succeed her ; she therefore must now be re- 
garded as the stock of descent, and her heirs will be 
the right heirs of Beniamin Brown the purchaser. In 
seeking for her heirs inquiry must first be made for her 
issue; now her issue by Edward Brown has already 
been exhausted in seeking for his descendants ; but she 
might have had issue by another husband ; and such 
issue (23rdly) will accordingly next succeed. These Half blood to 
issue are evidently of the half blood to the purchaser, the**** 
But they are the right heirs of Barbara Finch ; and common an. 
they are accordingly entitled to succeed next after her, & 

without the aid they might derive from the position 
expressly assigned to them by the seventh rule. The 
common ancestor of the purchaser and of the issue is 
Barbara Finch, a female ; and, by the united. operation 
of the other rules, these issue of the half blood succeed 
next after the common ancestor. The latter part of the 
seventh rule is, therefore, explanatory only, and not 
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absolutely necessary ( 0 ). In default of issue of Barbara 
Finch, the lands will descend to her father Isaac Finch 
(24thly), and then to his issue (25thly), as representing 
him. If neither Barbara Finch, nor any of her heirs, 
can be found, Margaret Tain (26thly), or her heirs, will 
be next entitled, Margaret Pain being the mother of a 
more remote male paternal ancestor than Esther Pitt ; 
but next to Margaret Pain and her heirs will be Esther 
Pitt (27thly), or her heirs, thus closing the list of female 
paternal ancestors. 


Doseont to the 
mother of the 
and 

m 

the maternal 
ancestors. 


Next to the female paternal ancestors and their heirs 
comes the mother of the purchaser, Elizabeth Webb, 
(28thly) (supposing her to be alive), with respect to 
whom the same process is to be pursued as has before 
boen gone over with respect to Joseph Brown, the pur- 
chaser’s father. On her death, her issue by John Jones 
(29thly) will accordingly next succeed, as representing 
her, by the fourth rule, agreeably to the declaration as 
to the place of the half blood contained in the seventh 
rule. Such issue becoming extinct, the nearest male 
maternal ancestor is the purchaser’s maternal grand- 
father, William Webb (30thly), whose issue (31stly) 
will be entitled to succeed him. Such issue failing, the 
whole line of male maternal ancestors and their descen- 
dants must bo exhausted, by the sixth rule, before any 
of the female maternal ancestors, or their heirs, can find 
admission ; and when the female maternal ancestors are 
resorted to, the mother of the more remote male ma- 
ternal ancestor, and her heirs, is to be preferred, by the 
eighth rule, to the mother of the less remote male 
maternal ancestor, and her heirs. The course to be 
taken is, accordingly, precisely the same as in pursuing 
the descent through the paternal ancestors of the pur- 
chaser. In the present table, therefore, Harriet Tibbs 


( 0 ) See Jarman & Bythewood’s Conveyancing, by Sweet, vol. i. 146, 
note (<?). 
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(32ndly), the maternal grandmother of the purchaser, 
is the person next entitled, no claimants appearing 
whose title is preferable ; and, should she bo dead, her 
heirs will be entitled next after her. On the failure of 
the heirs of the purchaser, the person last entitled is, as 
we have seen (p), to be substituted in his place, and the 
same course of investigation is again to be pursued with 
respect to the person last entitled as has already been 
pointed out with respect to the last purchaser. 

It should be carefully borne in mind, that the above- Rules of (lo- 
in entioned rules of descent apply exclusively to estates 8Cent ll ° ,,ot 

1 1 J J apply to jM>r 

in land, and to that kind of property which is denomi- wuul estate, 
nated rca? y and have no application to money or other 
personal estate, which is distributed on intestacy in a 
manner which the reader will find explained in the 
author’s treatise on the law of personal property (</). 


An exception to the law of descent was made by 
the Land Transfer Act, 1S75 (/•), which enacted (#) that 
upon the death of a bare trustee intestate as to any cor- 
poreal or incorporeal hereditament of which such trustee 
was seised in fee simple, such hereditament should vest, 
like a chattel real, in the legal personal representative 
from time to time of such trustee ; but this enactment 
did not apply to lands registered under the Land 
Transfer Act. A bare trustee may, perhaps, be defined 
as a person who has no beneficial interest in the pro- 
perty of which he is seised nor any active duty to per- 
form in respect of it (f). 


On death of a 
burr trust**© 
intestate the 
hereditament* 
vested in his 
legal personal 
representa- 
tive. 


A bare trus- 
tee. 


( p ) Ante, p. 135. 

(?) Page 119, 11th ed.; 557, 
12th ed. 

(r) Stat. 38 & 39 Viet. c. 87, 
■which commenced 1st January, 
1876, repeaUng stat. 37 & 38 Viet, 
c. 78, s. 5, passed 7th August, 
1874, which was to the same effect, 
omitting the word 41 intestate . ' ’ 


See Williams's Conveyancing 
Statutes, 17, 18. 

(#) Sect. 48. 

(*) See Ckrtitie v. Or in y ton, 1 
Ch. D. 279, and post, the chapter 
on Uses and Trusts; Morgan v. 
Suunnra turban Sanitary Authority , 
9 Ch. D. 582 ; Williams’s Con- 
veyancing Statutes, 19, 57. 
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Descent of 


trustee or 
mortgagee. 


Order for 
admmistra* 


debtor’s 

estate. 


The above enactment was repealed as to cases of 
death occurring after the 31st December, 1881, by the 
Conveyancing and Law of Property Act, 1881 («). 
This Act provides a new rule for the descent of real 
estate vested in a sole trustee or mortgagee who may 
die after the above date. It enacts (.r), that where an 
estate or interest of inheritance, or limited to the heir 
as special occupant, in any tenements or hereditaments, 
corporeal or incorporeal, is vested on any trust, or by 
way of mortgage, in any person solely, the same shall 
on his death, notwithstanding any testamentary dis- 
position, devolve to and become vested in his personal 
representatives or representative from time to time, in 
like manner as if the same were a chattel real vesting in 
them or him (//) . 


In connection with the subject of the descent of 
real estate, it may be mentioned that, when an order 
is made under the Bankruptcy Act, 1883 ( 2 ), for the 
administration in bankruptcy of a deceased debtor’s 
estate ( a ), the property (b) of the debtor vests in the 
official receiver of the Court ( c ) as trustee thereof, who 
is then empowered to realize the same by sale or other- 
wise, and distribute the proceeds among the creditors 
of the deceased (d). 


(«) Stat. 44 & 45 Viot. c. 41, 
b. 30, sub-B8. 2, 3. 

(a*) Sect. 30, sub-ss. 1, 3. 

(y) As to the effect of this en- 
actment, see Williams’s Convey- 
ancing Statutes, 170 — 176 ; JRe 
Filling's Trusts , 26 Ch. D. 432. 


(*) stat. 46 & 47 Viet. c. 52, 
s. 125 ; Williams on Personal 
Property, 282 — 285, 12th ed. 

(«) See ante, p. 107. 

(5) See Williams on Personal 
Property, 232 — 234, 12th ed. 

(<r) See Ibid. 217. 

(<?) See Ibid. 239, 246, 283. 
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CHAPTER V. 

OF THE TENURE OF AN ESTATE IN FEE SIMPLE. 

The most familiar instance of a tenure is given by a A loam* for 
common lease of a house or land for a term of years ; ycttni * 
in this case the person letting is still called the hi mi- 
lord, and the person to whom the premises are let is 
the tenant ; the terms of the tenure arc according to the 
agreement of the parties, the rent being usually tho 
chief item, and tho rest of tho terms of tenure being 
contained in the covenants of the lease ; but, if no rent 
should be paid, the relation of landlord and tenant 
would still subsist, though of course not with the same 
advantage to the landlord. This, however, is not a 
freehold tenure ; tho lessee has only a chattel interest, 
as has been before observed (a) ; but it may serve to 
explain tenures of a freehold kind, which aro not so 
familiar, though equally important. So, when a lease A learn- for 
of lands is made to a man for hi s life , tho lesseo Wo * 
becomes tenant to the lessor ( h ), although no rent may 
be reserved; hero again a tenure is created by the 
transaction, during the life of the lessee, and the terms 
of the tenure depend on the agreement of tho parties. 

So, if a gift of land should be made to a man and the A gift in tail, 
heirs of his body, the donee in tail, as he is called, and 
his issue, would be the tenants of the donor os long as 
the entail lasted fr), and a freehold tenure would thus 
be created. 

But if a gift should be made to a man and his heirs , Fee 
or for an estate in fee simple, it would not now be lawful 


(a) Ante, p. II. 

{b) Litt. a. 132 ; Gilb. Tenures, 


90 . 


(e) Litt. s. 19; Kitchen on 
Court**, 410; Watk. Desc. p. 4, 
n. (»»)*; pp. 11, 12 (4th ed.). 
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Statute of 
Quia emptorcs. 


Queen is lady 
paramount. 


Principle in- 
troduced by 
William I. 


for the parties to create a tenure between themselves, 
as in the case of a gift for life, or in tail. For by the 
statute of Quia emptorcs (cl), we have seen that it was 
enacted, that from thenceforth it should be lawful for 
every free man to sell, at his own pleasure, his lands 
or tenements, or part thereof, so nevertheless that the 
feoffee, or purchaser, should hold the same lands or 
tenements of the same chief lord of the fee, and by the 
same services and customs as his feoffor, the seller, 
held them before. The giver or seller of an estate in 
fee simple is then himself but a tenant, with liberty 
of putting another in his own place. He may have 
under him a tenant for years, or a tenant for life, or 
even a tenant in tail, but he cannot now, by any kind 
of conveyance, place under himself a tenant of an estate 
in fee simple. The statute of Quia emptorcs now for- 
bids any one from making himself the lord of such an 
estate; all he can do is to transfer his own tenancy; 
and the purchaser of an estate in fee simple must hold 
his estate of the same chief lord of the fee, as the seller 
held before him. The introduction of this doctrine of 
tenures has been already noticed (c), and it still pre- 
vails throughout the kingdom ; for it is a fundamental 
rule, that all the lands within this realm were origi- 
nally derived from the crown (either by express grant 
or tacit intendment of law), and therefore the Queen 
is sovereign lady or lady paramount, either mediate or 
immediate, of all and every parcel- of land within the 
realm (/). 

As we have seen (g), this first principle of feudal 
tenure seems to have been practically introduced into 
English law by William the Conqueror. Under the 

(d) 18 Edw. I. c. 1, ante, p. 85. (/) Co. Litt. 65 a, 93 a ; Year 

(e) Ante, pp. 2, 3, and note (?) Book, M. 24 Edw. III. 65 b, 

to p. 5. pi. 60. 

Ante, note (q) to p. 5. 



OF THE TENURE OF AN ESTATE IN FEE SIMPLE. 


143 


grants and re-grants of great landed estates made by 
him to his own followers or to the former owners, the 
grantees became the king’s tenants in capite or in chief. Tenant ** » * 
The law of tenure thus took root in our own country, 
and in the course of a century developed into a com- 
plete system. We have also notioed (it) that the estates 
held directly of the king and those held of his tenants 
were early recognized as hereditary ; and that, while the 
alienation of estates soon began to prevail, the form of 
alienation generally adopted was that of subinfeuda- 
tion (/). By these means the estates of the tenants 
in capite were divided among various under-tenants, 
who again made grants of land to be held of them- 
selves. Thus, in early times after the conquest, the 
rents, services and other incidents of the tenure of 
estates in fee simple were matters of much variety, 
depending as they did on the mutual agreements which, 
previously to the Statute of Qa/a Jiniptoeex, the various 
lords and tenants made with each other; though still 
they had their general laws, governing such cases os 
were not expressly provided for {/.*). The present in- 
cidents of the tenure ol an estate in fee simple can only 
be explained bv a reference to the methods of dealing 
with land which were in use during the two centuries 
next after the conquest. And in order to apprehend 
clearly what these dealings were, we must again advert 
to the early distinction between a free holding of land 
and a holding of land in villcnage (/). Wo gather The Dome*- 
from the Domesday survey, taken towards the end of y 
the Conqueroi’s reign, that in each county large tracts 
of land belonged to the king or were held by his 
tenants in capite. The tenant in capite was sometimes 
an ecclesiastical corporation, such as Battle Abbey or 
St. Paul’s Church, sometimes a great noble or other 

(A) Ante, note (r) top. 21 {&) Bract, c. 19, fol. 48 )> 

(i) Ante, pp. 59 Britton, c. 66. 

f n See ante, p. 28. 


W.R.P. 


I. 
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CO 

n. 

Lord’s de- 
mesne. 


layman. Each tract of land of the king or his tenant 
in capite is described in detail in Domesday book ; and 
is generally found to consist of several holdings which 
are often called maneria , manors, and are sometimes 
spoken of as villce, vills or towns. It is generally stated, 
with regard to each of such holdings, that there are so 
many villani (m), or holders of land in villenage, so 
many bordarii or cotarii , that is, cottiers, and so many 
servi or slaves. Sometimes the extent of the holding of 
the villams is specified. And it is sometimes mentioned 
that so much land pertains to the demesne of the holder 
of the manor (w). Now it appears that the estate or 
holding which is in Domesday described as tnanerium , 
or villa y was a village together with a parcel of land, 
which was cultivated upon the common field system 
of husbandry by the villani , or members of the village 
community (o). Each villanm had a house and a 
oertain quantity of arable land, which lay in scattered 
strips in the common fields of the vill, of which there 
were generally three. Besides arable land, the vill 
usually contained meadow land, also held in strips by 
the villaniy but commonable according to the regulations 
of the community during certain seasons of the 
year (p). In the demesne of the holder of the mane- 
Hum there was usually a mansion, or manor-house, 
for the occupation of himself or his 'bailiff, and a certain 
quantity of arable and meadow land, also in scattered 
strips. Sometimes the cottiers held a few strips of 
arable land besides their cottages. The barren lands 
which adjoined formed the wastes of the vill or manor, 
over which the oattle of the various tenants were allowed 
to roam in search of pasture (g). In early times after 

(m) See Co. Litt. 5 b. also Williams on Commons, 39 — 

(») See especially the surrey of 66, 66 — 70. 

Middlesex ; Domesday, i., 127 — (p) See Williams on Commons, 

130. 79, 84, 90. 

(o) Seebohm, English Village (g) In the case of Lord Dun - 
Community, Ch. I.— III. ; see raven r. Llewellyn, 16 Q. B. 791, 
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the conquest, the r Manus appears to hare generally held 
his land by performing servioes, which were then 
regarded as servile ; such as ploughing the lord’s 
land, and doing other field labour for the lord. The 
amount of work and payments, which could be requirod 
from a r Man us, as his services, were regulated by 
custom. As time went on, the labour-servic© was often 
commuted into a money payment (#•). Tenure in 
villenage was the origin of copyhold tenure, of which 
more hereafter (*). We have mentioned it here in order 
to point out that, at the time of the Domesday survey, 
the most important kind of free holding was a maneriinn 
or agricultural estate (t). 

As the law of feudal tenure by military service grew 
up in England, the estates of the king’s tenants in 
eapite and the maneria , which they contained, became 
generally subject thereto. By grants and subinfeuda- 
tion divers sub-manors and smaller estates were created, 
and new holdings were made by reclamation of wasto 
lauds (w). Thus arose the estates, which we now call Manor*, 
manors, every one of which is of a date prior to tho 
Statute of Quia Emptoies (.r), except, perhaps, some 
which may have been created by the king’s tenants 
in eapite with licence from the crown (y). But, besides 


the Court of Exchequer Chamber 
held that there was no general 
common law right of tenant* of 
a manor to common on the waste. 
But, in the humble opinion of 
the author, the authorities cited 
by the Court, tend to the oppo- 
site conclusion. Tho reasons for 
this opinion will be found in 
Appendix C. 

(r) Seebohm, English Village 
Community, Ch. II. sects. 5—12, 

pp. 40—81. 

(#) Post, Part III. 


(0 Observe also that tho early 
leases for a life or lives granted 
of church lands (see ante, p. 21, 
n. (cj ) were generally leases of 
maneria ; seo Domesday of St. 
Paul’s, 122 et seq. ; Boldon Book, 
Domesday, vol. iii. p. 506. 

{«) See Hearne’s Liber Niger 
Scacarii, vol, i. ; Hundred Rolls, 
temp. Edw. I. ; Bracton, lib. v. 
c. 28, fol. 434 ; Fleta, lib. iv. 
c. 15, § 9. 

(x) 18 Edw. I. c. 1. 

(y) 1 Watk. Cop. 15; ante, 

p. 85. 
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Liber sochc 
tnannus. 


Court baron. 


the maneria of the great landowners and their under- 
tenants by subinfeudation, there was another kind of free 
holding , which, at the time of the Domesday survey, was 
almost entirely confined to the north-eastern counties (z), 
hut by the time of Edward I. is ascertained to have ex- 
tended to the Midland counties (a ) ; and which seems to 
have steadily increased and spread. This was the holding 
of the liber sochemannus or liber tenens , the free man, who 
held his land by fixed agricultural services or money rent, 
and was subject to the jurisdiction of the lord’s court. 
As this class of liber i tenentes increased, the free holdings 
which were not manors, but merely parcels of land held 
of a manor, increased in number and importance. In 
the course of time the freeholders became the most pro- 
minent class of tenants of a manor, and the Court 
baron, the lord’s Court, wherein the freeholders were 


both suitors and judges, became an inseparable in- 
cident of every manor (6). The tenure of the liber 
Socage tenure, sochemannus became known as tenure in socage, of 
which we shall have more to say further on ( c ) . In 
addition to agricultural estates and the holdings 


Houses in 
boroughs. 

Jiurgenses. 


thereon, we find in Domesday a third species of free 
holding, namely, houses in cities or boroughs, held by 
the bur gen 8cs, or burgesses, generally at money rents. 
The law relating to this class of holding was determined 


by the oustom of each particular borough (cl). The 


(z) Leicester, Lincoln, Nor- 
folk, Northampton, Nottingham, 
and Suffolk ; see the abstract of 
population given by Sir H. Ellis, 
Introduction to Domesday, vol. 
ii. pp. 419 et seq. ; Seebohm, 
English Village Community, 86. 

{a) See the Hundred Bolls, 7 
Edw. I. (survey of Bedford, 
Bucks., Cambridge, Hunts, and 
Oxon.). 

{b) See Co. Litt. 68 a ; Kitchen 
ou Courts Leet, vi. 6—8, 105 — 


115 ; 2 Black. Com. 90 ; 3 Black. 
Com. 33. 

(r) See Glanvil, lib. vii. c. 3 ; 
Bracton, lib. ii. c. xxxv. fol. 
77 b ; Britton, lib. iii. c. 2, 7 — 

12; Litt. ss. 117—119. 

(d) See Domesday, vol. i. pp. 
1 (Dover), 100 (Exeter), 154 (Ox- 
ford), 189 (Cambridge), 262 
(Chester), 280 (Nottingham and 
Derby), 336 (Lincoln) ; vol. ii. 
p. 104 (Colchester) ; Stubbs, Se- 
lect Charters, 87 — 91, 110 — 112. 
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tenure of houses in ancient boroughs was afterwards Tenure* in 
known as tenure in burgage (e ) ; and the customs were kurg*£®* 
often highly advantageous to the holders (/). Suoh 
tenure was included in the class of socage tenure (</). 

Free tenure then was generally either by military or 
(as it was called) knight’s service, or in socage (/<) ; and 
the freeholders of land were subject to various burdens 
according to the nature of their tenure. In the tenure Incident* of 
by knight’s servioe, then the most universal and honour- 
able species of tenure, the tenant of an estate of inherit- Horvice. 
ance, that is, of an estate of fee simple or foe tail (i), 
was bound to do homage to his lord, kneeling to him, Homage, 
professing to become his man, and receiving from him a 
kiss (/,*). The tenant was moreover at first expected, and Aid«. 
afterwards obliged, to render to his lord pecuniary aids y 
to ransom his person, if taken prisoner, to help him in 
the expense of making his eldest son a knight, and in 
providing a portion for the eldest daughter on her mar- 
riage. Again, on the death of a tenant, his heir was 
bound to pay a fine, called a relief \ on taking to his Relief, 
ancestor’s estate (/). If the heir were under age, tho 
lord had, under the name of wardship , the custody of Wardahip. 
the body and lands of tho heir, without account of the 
profits, till the age of twenty-one years in males, and 
sixteen in females : when the wards had a right to 
require possession, or sue out their tircry, on payment Livery, 
to the lord of half a year’s profits of their lands. In 
addition to this, the lord possessed tho right of mar- 
riage ( maritagiinn ), or of disposing of his infant wards Marriage, 
in matrimony, at their peril of forfeiting to him, in case 
of their refusing a suitable match, a sum of money 


(r Glunvil, lib. xii. c. 3 ; Brae- 
ton, fol. 272 a ; Britton, lib. iii. 
c. 2, § 10 ; Litt. 8». 162 — 171. 

(/) Sec ante, pp. 85, 86. 

(y) Litt. 8. 162. 

(h) Litt. s. 118. 


(i) Litt. a. 00. 

( k ) See a deHcripfcion of ho- 
mage, Litt. 88. 85, 86, 87 ; 2 Bl. 
Com. 53. 

(/) Seri von on Copyhold*, 738 
ct seq. ; ante, p. 22, note. 
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Suit of Court. 


Fealty. 


Free and com- 
mon socage. 


equal to the value of the marriage : that is, what the 
suitor was willing to pay down to the lord as the price 
of marrying his ward ; and double the market value 
was to be forfeited, if the ward presumed to marry 
without the lord’s consent (m). The king’s tenants 
in capite w.ere moreover subject to many burdens and 
restraints, from which the tenants of other lords were 
exempt (n). Again, every lord who had two tenants 
or more, had a right to compel their attendance at the 
court baron of the manor (o), to which his grants to them 
had given existence ; this attendance was called suit of 
Court , and the tenants were called free suitors ( p ) . And 
to every species of lay tenure, as distinguished from 
clerical, and whether of an estate in fee simple, in tail, 
or for life, or otherwise, there was inseparably incident 
a liability for the tenant, whenever called upon, to take 
an oath of fealty or fidelity to his lord (q). 


At the present day, however, a much greater sim- 
and uniformity will be found in the incidents 
of the tenure of an estate in fee simple, for there is 
now only one kind of tenure by which such an estate 
can be held ; and that is the tenure of free and common 
socage (r). The tenure of free and common socage is of 
great antiquity ; so muoh so, that the meaning of the 
word socage is the subjeot only of oonjeoture (s ) . Com- 


(m) 2 Black. Com. 03 et seq. ; 
Scriven on Copyholds, 729. Ward- 
ship and marriage were no parts 
of the great feudal system, but 
were introduced into this coun- 
try, and perhaps invented, by 
the Normans. 2 Hall. Midd. 
Ages, 415. 

(«) As primer seisin, involun- 
tary knighthood in certain oases, 
and fines for alienation. 

(©) See ante, pp. 147, 148. 

(p) Gilb. Ten. 431 et seq. ; 


Scriven on Copyholds, 719 et seq. 

(#) Litt. ss. 91, 131, 132; Scriv. 
Cop. 732. 

(r) 2 Black. Com. 101 ; ante, 
p. 148. 

(*) See Litt. s. 119; Wright’s 
Tenures, 143 ; 2 Black. Com. 80 ; 
Co. Litt. 86 a, n. (1) ; 2 Hallam’s 
Middle Ages, 481. The contro- 
versy lies between the Saxon 
word we, which signifies a liberty, 
privilege or franchise, especially 
one of jurisdiction, and theFrench 
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paratively few of the lands in this oountry were in 
ancient times the subject of this tenure. As we have 
seen (/), it appears from Domesday book that the 
landholders therein described as sochcmanni and Ubcri 
homines were, at the time of the survey, rarely found 
out of the north-eastern counties. But this class of 
freeholders seems to have steadily spread and in- 
creased (w). And, by the time of Edward I., the free 
tenants of a manor, holding their land in socage, often 
by a money rent, have become prominent members of 
the agricultural community ; whilst the tilfani of that 
period, of whose tenure the servile conditions are often 
especially noted in records, occupy an inferior posi- 
tion (x) The owners of foe simple estates, held by 
socage tenure, were not only personally free, but the 
services, which they were bound to render in respect of 
their holdings, were fixed and certain, and had no servile 
incidents; hence the term free socage (//). No military 
service was due, as the condition of the enjoyment of the 
estates. Homage to the lord, the invariable incident to 


wordaor, whit'll signifies a plough- 
share. In favour of the former is 
urged the tienefieial nature of the 
tenure, and ulso the circumstance 
that socagers were, as now, l>ouud 
to attend the Court baron of the 
lord, to whose hoc or right of jus- 
tice they belonged. In favour of 
the latter derivation is urged the 
nature of the employment, as well 
as the most useful condition of 
tenure of the hinds of Bookmen , 
who were principally engaged in 
agriculture. The former appears 
to be the more probable deriva- 
tion. See Sir H. Ellis’s Intro- 
duction to Domesday, vol. i. 
p. 69. 

(I) Ante, p. 148. 


) Hi*.' Naaso, Agricultural 
Community of the Middle Ages 
(English translation), 32—36 ; 
Heebobm, English Village Com- 
munity, 80 and note. 

(/■) See Nasse, 34—40; Hun- 
dred Rolls, 7 Edw. I. fol. 321, 
334, 338, 623; see also Bricton, 
fol. 208 b. 

(y) See Ghmvil, lib. xii. c. 3 ; 
Bracton, lib. iv. c. 28, fol. 207 a, 
208 b; 2 Black. Com. 60—62; 
Liber Niger Petroburgensis (circa 
a.d. 1125), published as an ap- 
pendix to the Chronicon Pctro- 
burgense (Camden Society), pp. 
157 — 166, where compare the 
•ervioes of the tochctnunni with 
thoee of the viUuni . 
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the military tenures (2), was not often required {a ) ; but 
the services, if any, were usually of an agricultural 
Rent. * nature : a fixed rent was sometimes reserved ; and in 
process of time the agricultural services appear to have 
been very generally commuted into such a rent. In all 


Belief. cases of annual rent, the relief paid by the heir, on the 

death of his ancestor, was fixed at one year’s rent ( b ). 

Frequently no rent was due ; but the owners were simply 

Fealty. bound to take, when required, the oath of fealty to the 

Suit of Court, lord of whom they held (c), to do suit at his Court, if 

Aids. he had one, and to give him the customary aids for 

knighting his eldest son and marrying his eldest 

Superiority of daughter (d). This tenure was accordingly more 
socage tonure. , - . ' . ° * 

beneficial than the military tenures, by which fee 
simple estates, in most other lands in the kingdom, 
were held. True, the actual military service, in re- 
spect of lands, became gradually commuted for an 
Eacuagc. e&cuagc or money payment, assessed on the tenants by 
knights’ service from time to time, first at the discre- 


tion of the crown, and afterwards by authority of Par- 
liament (c) ; and this commutation appears to have 
generally prevailed from so early a period as the time 
of Henry II. But the great superiority of the socage 
tenure was still felt in its freedom from the burdens of 


wardship and marriage, and other exactions, imposed 
on the tenants of estates in fee held by the other 
tenures (/). The wardship and marriage of an infant 
tenant of an estate held in socage devolved on his 
nearest relation, (to whom the inheritance could not 
descend,) who was strictly accountable for the rents 


( 2 ) Co. Litt. 65 a, G7 b, n. (1). 
(a) Ibid. 86 a. 

(*) Litt. s. 126 ; 2 Black. Com. 
87. See Tamngham , app., Titty, 
re8p., 17 C. B. 299, 300. 

(r) Litt. as. 117, 118, 131. 

(d) Co. Litt. 91 a ; 2 Black. 


Com. 86. 

(e) 2 HaUam’s Middle Ages, 
439, 440 ; 2 Black. Com. 74 ; 
Wright’s Tenures, 131 ; Litt. s. 
97 ; Co. Litt. 72 a. 

(/) 2 Hallam’8 Middle Ages, 
481. 
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and profits (g). As the commerce and wealth of the 
country increased, and the middle classes began to feel 
their own power, the hardens of the other tenures 
became insupportable ; and an opportunity was at last 
seized of throwing them off. Accordingly, at the 
restoration of King Charles II., an Act of Parliament stat. 12 Car. 
was insisted on and obtained, by which all tenures by c ‘ 24 ’ 
knights’ service, and the fruits and consequences of 
tenures in capite (//), wore taken away, and all tenures 
of estates of inheritance in the hands of private persons 
(except copyhold tenures) were turned into free and 
common socage ; and the same were for ever discharged 
from homage, wardships, values and forfeitures of mar- 
riage, and other charges incident to tenure by knights’ 
service, and from aids for marrying the lord’s daughter 
and for making his son a knight (/) . 


The right of wardship or guardianship of infant rwer for the 
tenants having thus been taken away from the lords, 
the opportunity was embraced of giving to the father <lmutoiii* 
a right of appointing guardians to his children. It was Cl 
accordingly provided by the same Act of Parliament (/*), 
that the father of any child under ago and not married 
at the time of his death, may, by deed executed in his 
lifetime, or by his will in the presence of t wo or more 
credible witnesses, in such manner and from time to 
time as he shall think fit, dispose of the custody and 
tuition of such child during such time os he shall 
remain under the age of one-and-twenty years, or any 
lesser time, to any person or persons in possession or 
remainder. And this power was given whether tho 
child was bora at his father’s decease or only in venire 
m mere at that time, and whether the father were 

( g ) 2 Black. Com. 87, 88. first year of his actual 

(h) Co. Litt. 108 a, n. (5). (*) Stat. 12 Car. II. c. 24, h. 8. 

(•) Stat. 12 Car. II. c. 24. The See Morgan v. Hatehcll, 19 Beav. 

12th Car. II. a.d. 1660, was the 
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Rent. 


Relief. 


within the age of one-and-twenty years, or of full age. 
But it seems that the father, if under age, cannot 
now appoint a guardian by will ; for the Wills Act 
now enacts, that no will made by any person under 
the age of twenty-one years shall be valid (/). In 
other respects, however, the father’s right to appoint 
a guardian still continues as originally provided by the 
above-mentioned statute of Charles II. The guardian 
so appointed has a right to receive the rents of the 
child’s lands, for the use of the child, to whom, like 
a guardian in socage, he is accountable when the child 
comes of age (w). A guardian cannot be appointed by 
the mother of a child, or by any other relative than the 
father (»). 


A rent is not now often paid in respect of the tenure 
of an estate in fee simple. When it is paid, it is usually 
called a quit rent (0), and is almost always of a very 
trifling amount : the change in the value of money in 
modern times will account for this. The relief of one 
year’s quit rent, payable by the heir on the death of 
his ancestor, in the case of a fixed quit rent, was not 


abolished by the statute of 

(l) Stat. 7 WiU. IV. & 1 Viet, 
o. 26, s. 7 ; 1 Jarm. Wills, 44, 
4th ed. 

(m) As to the management of 
land during the minority of an 
infant who is entitled thereto for 
an estate in fee simple under an 
instrument coming into operation 
after the 31st December, 1881, 
see stat. 44 & 45 Viet. c. 41, 
88. 41, 42 ; Williams’s Convey- 
ancing Statutes, 200 — 210. 

(n) Ex parte Edwards , 3 Atk. 
519 ; Bac. Abr. tit. Guardian 
(A) 3. See also Mr. Hargraves’ 
Notes to Co. Litt. 88 b. 


Charles, and such relief is 

( 0 ) 2 Black. Com. 43; Co. Litt. 
85 a, n. ( 1) . A rent paid in respect 
of the tenure of an estate in fee 
simple, may now be redeemed by 
the tenant, if the person entitled to 
the rent is absolutely entitled thereto 
in fee simple in possession , or is 
empowered to dispose thereof abso- 
lutely, or to give an absolute dis- 
charge for the capital value thereof, 
by payment or tender after due 
notice of an amount of money 
certified by the Land Commis- 
sioners ; stat. 44 & 45 Viet. c. 41, 
s. 45 ; see Williams’s Convey- 
ancing Statutes, 217, 218. 
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accordingly still due (p). Suit of Court also is still Suit of Court. 

obligatory on tenants of estates in fee simple, held of 

any manor now existing (<?). And the oath of fealty Fealty. 

still continues an incident of tenure, as well of an estate 

in fee simple, as of every other estate, down to a tenancy 

for a mere term of years ; but in practice it is seldom 

or never exacted (r). 


There is yet another incident of the tenure of estates Esohoat. 
in fee simple ; an incident, which has existed from the 
earliest times, and is still occasionally productive* of 
substantial advantage to the lord. As the donor of an 
estate for life has a certain reversion on his tenant's 
death, and as the donor of an cstato in tail lias also 
a reversion expectant on the deceaso of his tenant, and 
failure of his issue, but subject to be defeated by the 
proper bar, so the lord, of whom an estate in fee simple 
is held, possesses, in respect of his lordship or seignory, 
a similar (#), though more uncertain advantage, in his 
right of escheat; by which, if the estate happens to 
end, the lands revert to the lord, by whose ancestors 
or predecessors they were anciently granted to the 
tenant ( t ). When the tenant of an estate in fee simple 
dies, without having alienated his estate in his life- 
time, or by his will (w), and without leaving any 
heirs, lineal or collateral, either of the purchaser, or of 
the person last entitled to the lands, such lands escheat 
(as it is called) to the lord of whom they wore held. 


( p) Co. Litt. 85 a, n. (1) ; Scriv. 
Cop. 738. 

(7) Scriv. Cop. 736. 

(r) Co. Litt, 67 b, n. (2), 68 b, 
n. (5). 

(*) Watk. Descent, p. 2 (pp. 6, 
6, 7, 4th ed.). 

(0 2 Black. Com. 72; Scriv. 
Cop. 757 et seq. 

(w) Year Book, 49 Edw. III. 
c. 17 ; Co. Litt. 236 a, n. (1) ; 


Scriv. Cop. 762. But it may per* 
ha pH be doubted whether the new 
Wills Act (7 Will. IV. & 1 Viet, 
c. 26, k. 3) extend** to thin case, 
and whether, therefore, in order 
to prevent an escheat, three wit- 
nesses should not attest the will 
as under the old law, which stiU 
subsists as to wills to which the 
new Act does not extend (see 
sect. 2). 
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Bastardy. Bastardy is the most usual cause of the failure of heirs ; 

for a bastard is in law nullim filius ; and, being nobody’s 
son, he can consequently have no brother or sister, or 
any other heir than an heir of his body (x). If such 
a person, therefore, were to purchase lands, that is, to 
acquire an estate in fee simple in them, and were to die 
possessed of them without having made a will, and 
without leaving any issue, the lands would escheat 
to the lord of the fee, for want of heirs. Again, 
before forfeitures for treason and felony were abo- 
lished (y), sentence of death pronounced on a person 
convicted of high treason or murder, or of abetting, 
procuring, or counselling the same (s), caused his blood 
Attainder. to be attainted or corrupted, and to lose its inheritable 
quality. In cases of high treason, the crown became 
entitled by forfeiture to the lands of the traitor (a ) ; 
but in the other cases the lord, of whom the estate was 
held, became entitled by escheat to the lands, after the 
death of the attainted person ( h ) ; subject, however, to 
the .Queen’s right of possession for a year and a day, 
and of committing waste, called the Queen’s year, day, 
and waste, — a right usually compounded for (r) . When 
an esoheat occurs, the crown most frequently obtains 
the lands escheated, in consequence of the before- 
mentioned rule, that the crown was the original pro- 
prietor of all the lands in the kingdom (V/). But if 


(, x ) Co. Litt. 3 b; 2 Black. Com. 
347 ; Bac. Abr. tit. Bastardy (B). 

( if) By stat. 33 & 34 Viet. c. 23 ; 
ante, p. SO. 

{z) Stat. 54 Geo. III. c. 145 ; 
9 Geo. IV. c. 31, s. 2, repealed by 
stat. 24 & 25 Viet. c. 95, and re- 
enacted by stat. 24 & 25 Viet, 
o. 100, s. 8. 

(<i) Stat. 26 Hen. VIII. c. 13, 
s. 6 ; 6 & 6 Edw. VI. c. 11, s. 9; 
39 Geo. III. c. 93; 4 Black. Com. 
381. 


(5) 2 Black. Com. 245; 4 Black. 
Com. 380, 381 ; Swinburne, pt. 2, 
sect. 13 ; Bac. Abr. tit. Wills and 
Testaments (B). 

(r) 4 Black. Com. 385. 

(d) Lands escheated or forfeited 
to the crown are frequently re- 
stored to the families of the per- 
sons to whom such lands belonged 
•pursuant to stat. 39 & 40 Geo. 
III. o. 88, s. 12, explained and 
amended by stats. 47 Geo. III. 
sess. 2, c. 24 ; 59 Geo. III. c. 94, 
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there should be any lord of a manor, or other person, 
who could prove that the estate so terminated was held 
of him, he, and not the crown, would be entitled (<*). 
In former times, there were many such mesne or inter- 
mediate lords ; every baron, according to the feudal 
system, had his tenants, and they, again, hod theirs. 
The alienation of lands appears, indeed, os we have 
seen (/) , to have most generally, if not universally, 
proceeded on this system of subinfeudation. But now 
the fruits and incidents of tenure of estate in fee simple 
are so few and rare, that many such estates are con- 
sidered as held directly of the crown, for want of proof 
as to who is the intermediate lord ; and the difficulty of 
proof is increased by the fact before mentioned, that, 
since the statute of Quia Em pt ores, passed in the reign 
of Edward I. (</), it has not been lawful to create a 
tenure of an estate in fee simple ; so that every lordship 
or seignory of an estate in fee simple bears date at least 
as far back as that reign : to this rule the few seignories, 
which may have been subsequently created by the king’s 
tenants in capite, form the only exception (h). 

A small occasional quit rent, with its accompanying 
relief, — .suit of the Court Baron, if any such exists, — 
an oath of fealty never exacted, — and a right of escheat 
seldom accruing, — are now, it appears, therefore, the 
ordinary incidents of the tenure of an estate in fee 
simple. There are, however, a few varieties in this 
tenure which are worth mentioning ; they resj>ect either 
the persons to whom the estate was originally granted, 

and 47 & 48 Viet. c. 71, and ex- (h) By stat. 13 k 14 Viet, 
tended to forfeited leaseholds by c. 60, Land* vested in any person 
stat. G Geo. IV. c. 17. upon any trust, or by way of 

(t) Doe d. llayne and Ilie Majesty mortgage, are exempted from es- 
v. Redfcrn, 12 East, 96. * cheat. This Act repeals a former 

(/) Ante, pp. 69—62, 145, 147. statute, 4 & 6 Will. IV. c. 23, to 
(y) 18 Edw. I. c. 1 ; ante, pp. the same effect. 

85 , 144 . 
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Grand ser* 
jeanty. 


Petit ser* 
jeanty. 


Gavelkind. 


or the places in which the lands holden are situate. 
And, first, respecting the persons: the ancient tenure 
of grand ser jeanty was where a man held his lands of 
the king by services to be done in his own proper per- 
son to the king, as, to carry the banner of the king, or 
his lance, or to be his marshal, or to carry his sword 
before him at his coronation, or to do other like ser- 
vices (i ) : when, by the statute of Charles II. (k), this 
tenure, with the others, was turned into free and com- 
mon socage, the honorary services above described were 
expressly retained. The ancient tenure of petit ser - 
jeanty was where a man held his land of the king, “ to 
yield him yearly a bow, or a sword, or a dagger, or a 
knife, or a lance, or a paire of gloves of maile, or a paire 
of gilt spurs, or an arrow, or divers arrowes, or to yield 
such other small things belonging to warre” (l ) : this 
was but socage in effect (m), because such a tenant was 
not to do any personal service, but to render and pay 
yearly certain things to the king. This tenure therefore 
still remains unaffected by the statute of Charles II. 


Next, as to such varieties of tenure as relate to 
places : — These are principally the tenures of gavel- 
kind, borough-English, and ancient demesne. The 
tenure of gavelkind, or as it has been more correctly 
styled (w), socage tenure, subject to the custom of gavel- 
kind, prevails chiefly in the county of Kent, in which 
county all estates of inheritance in * land (0) are pre- 
sumed to be holden by this tenure until the contrary is 
shown (p). The most remarkable feature of this kind 
of tenure is the descent of the estate, in case of intes- 


(*) Litt. 8. 153. 

(&) 12 Gar. II. c. 24 ; ante, 
p. 153. 

(/) litt. b. 159. 

(i m ) Litt. s. 160 ; 2 Black. Com. 
81. 


(«) Third Report of Real Pro- 
perty Commissioners, p. 7. 

( o ) Including estates tail, Litt. 
s. 265 ; Robinson on Gavelkind, 
51, 94 (64, 119, 3rd ed.). 

{p) Robinson on Gavelkind, 44 
(54, 3rd ed.). 
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tacy, not to the eldest son, but to all the sons in equal 
shares ( g ), and so to brothers and other collateral rela- 
tions, on failure of nearer heirs (/*). It is also a re- 
markable peculiarity of this custom, that every tenant 
of an estate of freehold (except of course an estate tail) 
is able, at the early age of fifteen years, to dispose of 
his estate by feoffment (*), the ancient method of con- 
veyance to be hereafter explained. There was also no 
escheat of gavelkind lands upon a conviction of mur- 
der (/) ; and some other peculiarities of less import ance 
belong to this tenure (m). The custom of gavelkind is 
generally supposed to have been a part of the ancient 
Saxon law, preserved by the struggles of the men of 
Kent at the time of the Norman conquest ; and it is 
still held in high esteem by the inhabitants, so that 
whilst some lands in the county, having been originally 
held by knights' service, are not within the custom (s) y 
and others have been disgavelled, or freed from the 
custom, by various Acts of Parliament (y), any attempt 
entirely to extinguish tho peculiarities of this tenure has 
uniformly been resisted (s). There are a few places, in 

(#) Every son is as groat a deceased wife’s land, until he 
gentleman as the eldest son is; marries again, whether there were 
Litt. s. 210. issuo bom alive or not ; the widow 

(r) Rob. Gav. 92 ; 3rd Rep. of also is dnwuble of a moiety iuiitcud 
Real Property Commissioners, p. of a third, und duriug widowhood 
9; Crump d. Woolley v. Xorwood, and chastity only ; estates in fee 
7 Taunt. 3G2 ; llook v. Hook , 1 simple were devisable by w ill, 

Hemming k Miller, 43 ; in oppo- before the statute wus passed 
sition to Bae. Abr. tit. Descent empowering the devise of such 
(D), citing Co. Litt. 140 a. estates ; and some other ancient 

(*) Rob. Gav, 193 (248, 3rd privileges, now obsolete, were 
ed.), 217 (277, 3rd ed.) ; 2 Black. attached to this tenure. See 
Com. 84 ; Sandy s’ Consuetudines Robinson on Gavelkind, passim ; 

Kanciae, p. 165. See stat. 8 & 9 3rd Report of Real Property 
Viet. c. 106, s. 3. Commissioners, p. 9. 

(0 Rob. Gav. 226 (228, 3rd (z) Rob. Gav. 46 (57, 3rd ed.). 

(y) See Rob, Gav. 76 (94, 3rd 

(«) The husband is tenant by ed.). 
courtesy of a moiety only of bis {:} An express pa ving of the 
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other parts of the kingdom, where the course of descent 
follows the custom of gavelkind (a ) ; but it may be 
doubted whether the tenure of gavelkind, with all its 
accompanying peculiarities, is to be found elsewhere 
than in the county of Kent (b). 


Borough- Tenure subject to the custom of borough-English 

English. owes its origin to the old law of tenure in burgage (<?). 

It prevails in several cities and ancient boroughs, and 
districts adjoining to them ; the tenure is socage, but, 
according to the custom, the estate descends to the 
youngest son in exclusion of all the other children (d ) . 
The custom does not in general extend to collateral 
relations ; but by special custom it may, so as to admit 
the youngest brother , instead of the eldest (e ) . Estates, 
as well in tail as in fee simple, descend according to 
this custom (/). 


Ancient do- The tenure of ancient demesne exists in those manors, 
mesne * and in those only, which belonged to the crown in the 
reigns of Edward the Confessor and William the Con- 
queror, and in Domesday Book are denominated Terra ? 
Regis Edtvardi , or Terrce Regis (g). The tenants are 
freeholders (A), and possess certain ancient immunities, 
the chief of which is a right to sue and be sued only in 


custom of gavelkind is inserted 
in the Act for the commutation 
of certain manorial rights, &c. 
Stat. 4 & 5 Viet. c. 35, s. 80. 

(ff) Kitchen on Courts, 200 ; 
Co. Litt. 140 a. 

(b) See Bac. Abr. tit. Gavel- 
kind (B) 3. 

(r) Ante, p. 149. 

(i d ) Litt. s. 165 ; 2 Black. Com. 
83. 

(<•) Comyns’ Digest, tit. Bo- 
rough-English ; Watk. Descents, 
89 (94, 4th ed.). See Ridrr v. 


Wood , 1 Kay & Johns. 644. 

(/) Rob. Gav. 94 (120, 3rd 
ed.). 

(.?) 2 Seriv. Cop. 687. 

(h) The account given by Black- 
stone of this tenure as altogether 
copyhold (2 Black. Com. 100) 
appears to be erroneous, though 
no doubt there are copyholds of 
some of the lands of such manors. 
3rd Rep. of Real Property Com- 
missioners, p. 13 ; 2 Scriv. Cop. 
691. 
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their lord s Court. Before the abolition of fines and 
recoveries, these proceedings, being judicial in their 
nature, oould only take jdace, as to lands in ancient 
demesne, in the lord’s Court ; but, as the nature of the 
tenure was not always known, muoh inconvenionoe 
frequently arose from the proceedings being taken by 
mistake in the usual Court of Common Pleas at West- 
minster ; and these mistakes have given to the tenure 
a prominence in practice which it would not otherwise 
have possessed. Such mistakes, however, have been 
corrected, as far as possible, by the Act for the abolition 
of fines and recoveries (?) ; and for the future, the sub- 
stitution of a simple deed, in the plaeo of those assur- 
ances, renders such mistakes impossible. So that this 
peculiar kind of socage tenure now possesses but little 
practical importance. 

So much then for the tenure of free and common 
socage, with its incidents and varieties. There is yet 
another kind of ancient tenure still subsisting, namely, 
the tenure of frankalmoign , or free alms, already men- Frankal- 
tioned (A*), by which the lands of the church are for the 
most part held. This tenure is expressly excepted from 
the statute 12 Car. II. c. 24, by which the other ancient 
tenures were destroyed. It has no peculiar incidents, 
the tenants not being bound even to do fealty to the 
lords, because, as Littleton says (/), the prayers and 
other divine services of tho tenants are better ior the 
lords than any doing of fealty. As the church is a 
body having perpetual existence, there is moreover no 
chance of any escheat. This tenure is therefore a very 
near practical approach to that absolute dominion on 
the part of the tenant, which yet in theory the law 
never allows. 

(*) Stat. 3 & 4 Will. IV. c. 74, ( k ) Ante, p. 60. 

as. 4, 6, 6. (/) Lifct. 8. 135 ; Co. Litt. 67 b. 

W.R.P. M 
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The four uni- 
ties of joint 
tenancy. 

Joint tenants 
for life. 


Joint tenants 
in tail. 


CHAPTER VI. 

OF JOINT TENANTS AND TENANTS IN COMMON. 

A gift of lands to two or more persons in joint tenancy 
is suoh a gift as imparts to them, with respect to all 
other persons than themselves, the properties of one 
single owner. As between themselves, they must, of 
oourse, have separate rights ; but such rights are equal 
in every respect, it not being possible for one of them 
to have a greater interest than another in the subject of 
the tenancy. A joint tenanoy is accordingly said to be 
distinguished by unity of possession , unity of interest , 
unity of title,, and unity of the time of the commence- 
ment of such title (a). Any estate may be held in joint 
tenancy ; thus, if lands be given simply to A. and B. 
without further words, they will beoome at once joint 
tenants for life ( b ). Being regarded, with respect to 
other persons, as but one individual, their estates will 
neoessarily continue so long as the longer liver of them 
exists. While they both live, as they must have several 
rights between themselves, A. will be entitled to one 
moiety of the rents and profits of the land, and B. to 
the other ; but after the decease of either of them, the 
Burvivor will be entitled to the whole during the residue 
of his life. So, if lands be given to A. and B. and the 
heirs of their two bodies ; here, if A. and B. be persons 
who may possibly intermarry, they will have an estate 
in special tail, descendible only to the heirs of their two 

(a) 2 Black. Com. 180. tit. Estates (K. 1) ; see ante, 

Litt. s. 283 : Com. Dig. . p. 24. 
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bodies (c) : so long as they both lire, they will be en- 
titled to the rents and profits in equal shares ; after the 
decease of either, the survivor will be entitled for life to 
the whole ; and, on the decease of such survivor, the 
heir of their bodies, in case they should have inter- 
married, will succeed by descent, in the same manner 
as if both A. and B. had been but one anoestor. If, 
however, A. and B. be persons who cannot at any time 
lawfully intermarry, as, if they be brother and sister, 
or both males, or both females, a gift to them and the 
heirs of their two bodies will receive a somewhat dif- 
ferent construction. So long as it is possible for a unity 
of interest to continue, the law will carry it into effect : 

A. and B. will accordingly be regarded as one person, 
and will be entitled jointly during their lives. While 
they both live their rights will be equal ; and, on the 
death of either, the survivor will take'the whole, so long 
as he may live. But, as they cannot intermarry, it is 
not possible that any one person should be heir of both 
their bodies : on the decease of the survivor, the law, 
therefore, in order to conform as nearly as possible to 
the manifest intent, that the heir of tho body of each of 
them should inherit, is obliged to sever the tenancy and 
divide the inheritance between the heir of the body of 
A., and the heir of the body of B. Each heir will 
accordingly be entitled to a moiety of the rents and 
profits, as tenant in tail of such moiety. The heirs will 
now hold in a manner denominated tenanoy in common ; 
instead of both having the whole, each will have an un- 
divided half, and no further right of survivorship will 
remain (d). 

An estate in fee simple may also be given to two or Joint tenant# 
more persons as joint tenants. The unity of this kind ^ 
of tenure is remarkably shown by the words which are 

(<•) Co. Litt. 20 b, 26 b; Bac. (<*) Litt. s. 2S3. See Jto 
Abr. tit. Joint Tenants (G). ton Market Act , 20 Bear. 374. 

• M 2 
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Trustees aro 

1 i 


made use of to create a joint tenancy in fee simple. 
The lands intended to be given to joint tenants in fee 
simple are limited to them and their heirs , or to them, 
their heirs and assigns (e), although the heirs of one of 
them only will succeed to the inheritance, provided the 
joint tenancy be allowed to continue : thus, if lands be 
given to A., B. and C. and their heirs , A., B. and 0. 
will together be regarded as one person; and, when 
they are all dead, but not before, the lands will descend 
to the heirs of the artificial person (so to speak) named 
in the gift. The survivor of the three, who together 
compose the tenant, will, after the decease of his com- 
panions, become entitled to the whole lands (/). While 
they all lived each had the whole ; when any die, the 
survivors or survivor can have no more. The heir of 
the survivor is, therefore, the person who alone will be 
entitled to inherit, to the entire exclusion of the heirs 
of those who may have previously died (g). A joint 
tenancy in fee simple is far more usual than a joint 
tenancy for life or in tail. Its principal use in practice 
is for the purpose of vesting estates in trustees (A), who 
are invariably made joint tenants. On the decease of 
one of them, the whole estate then vests at once in the 
survivors or survivor of them, without devolving on the 
heir at law of the deceased trustee, and without being 
affeoted by any disposition which he may have made 
by his will ; for j oint tenants are incapable of devising 
their respective shares by will (t) : they are not regarded 
as having any separate interests, except as between or 
amongst themselves, whilst two or more of them are 
living. Trustees, therefore, whose only interest is that 
of the persons for whom they hold in trust, are properly 
made joint tenants ; and so long as any one of them is 

(#) Bao, Abr. tit. Joint Tenants (A) See post, the chapter on 

(A) ; Co. Litt. 184 a. Uses and Trusts. 

(/) Litt. s. 280. (i) Litt, s. 287 ; Perk. s. 500. 

{g) Litt. ubi sup. 
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living, so long will every other person be exoluded from 
the legal possession of the lands to which the trust 
extends. But on the decease of the surviving trustee, 
previously to the 1st January, 1882, the lands devolved 
on the devisee under his will, or on his heir-at-law. In 
the case of the death of the surviving trustee after the 
31st December, 1881, the lands, notwithstanding any 
testamentary disposition, devolve to and become vested 
in his personal representative (j). And his devisee or 
heir formerly remained, and his personal representative 
now remains, trustee until a conveyance is mado of the 
lands to some other trustee duly appointed. 

As joint tenants together compose but one owner, it 
follows, as we have already observed, that the estate of 
each must arise at the same time (k) ; so that if A. and 
B. are to be joint tenants of lands, A. cannot take his 
share first, and then B. oome in after him. To this Exorptionto 
rule, however, an exception has been made in favour of un,ty ° Uluv 
conveyances taking effect by virtue of the Statute of 
Uses, to be hereafter explained ; for it has been held 
that joint tenants under this statute may take their 
shares at different times (/) ; and the exception appears 
also to extend to estates created by will (m). A furthor 
consequence of the unity of joint tenants is seen in the 
fact, that if one of them should wish to dispose of his 
interest in favour of any of his companions, he may not 
mako use of any mode of disposition operating merely 
as a conveyance of lands from one stranger to another. 

(j) Stat. 44 & 45 Viet. c. 41, n. 10, 3rd ed.). 
b. 30; see William*/ » Convey- (m) 2 Jarman on Will*, 254, 
anting Statutes, 170—176 ; Re 255, 4th ed. ; Oates d. llaltcrley v. 

Tdhng '* Trusts, 26 Ch. D. 432. Jackson, 2 Strange, 1172 ; FVaroc, 

(kj Co. Litt. 188 a ; 2 Black. Cont. Item. 313 ; Bridge v. Yales, 

Com. 181. 12 Sim. 645; Kenworthgv. Ward, 

(/) 13 Rep. 56; Pollexf. 373; 11 Hare, 196; M' Gregor v. 

Bac. Abr. tit. Joint Tenant* (D y ; W Gregor, 1 De Gex, F. kJ. 73. 

Gilb. U§e* and Trust*, 71 (135, 
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A release is 
the proper 
form of as- 
surance be- 
tween joint 
tenants. 


A joint 
tenancy may 
be severed. 


The legal possession or seisin o f the whole of the lands 
belongs to each one of the joint tenants of an estate of 
freehold ; no delivery oan, therefore, be made to him of 
that which he already has. The proper form of assur- 
ance between joint tenants is, accordingly, a release by 
deed (w), and this release operates rather as an extin- 
guishment of right than as a conveyance ; for the whole 
estate is already supposed to be vested in eaoh joint 
tenant, as well as his own proportion. And in the 
Norman French, with which our law abounds, two 
persons holding land in joint tenancy are said to be 
seised per mie et per tout (o). 

The incidents of a joint tenancy, above referred to, 
last only so long as the joint tenancy exists. It is in 
the power of any one of the joint tenants to sever the 
tenanoy; for eaoh joint tenant possesses an absolute 
power to dispose, in his lifetime, of his own share of 
the lands, by which means he destroys the joint 
tenanoy (p). Thus, if there be three joint tenants of 
lands in fee simple, any one of them may, by any of the 
usual modes of alienation, dispose during his lifetime, 
though not by will, of an equal undivided third part 
of the whole inheritance. But should he die without 
having made such disposition, each one of the remain- 
ing two will have a similar right in his lifetime to dis- 
pose of an undivided moiety of the whole. From the 
moment of severance, the unity of interest and title is 
destroyed, and nothing is left but the unity of posses- 
sion ; the share which has been disposed of is at once 
discharged from the rights and incidents of joint 
tenanoy, and becomes the subject of a tenancy in com- 
mon. Thus, if there be three joint tenants, and any 

{») Co. Litt. 169 a ; Bac. Abr. ( o ) Litt. s. 288. 

tit. Joint Tenants (I) 3, 2; 2 (p) Co. Litt. 186a; Caldwell y. 

Prest. Abst. 61. But a grant Fellotcee , L. R., 9 Eq. 410 ; Baillie 
would operate as a release ; Chet- y. Trthame , 17 Ch. D. 388. 
ter y. Willan , 2 Wms. Saund. 96 a. 
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one of them should exercise his power of disposition in 
favour of a stranger, such stranger will then hold one 
undivided third part of the lands, as tenant in oommon 
with the remaining two. 

Tenants in oommon are such as have a unity of pos- Tenant* in 
session, but a distinot and several title to their shares (0). oommon ’ 
The shares in whieh tenants in oommon hold are by no 
means necessarily equal. Thus, one tenant in oommon 
may be entitled to one-third, or one-fifth, or any other 
proportion of the profits of the land, and the other 
tenant or tenants in common to the residue. So, one 
tenant in oommon may have but a life or other limited 
interest in his share, another may be seised in fee of 
his, and the owners of another undivided share may be 
joint tenants as between themselves, whilst as to the 
others they are tenants in common. Between a joint 
tenancy and tenancy in oommon, the only similarity 
that exists is therefore the unity of possession. A tenant 
in common is, as to his own undivided share, precisely 
in the position of the owner of an entire and separate 
estate. 

When the rights of parties are distinct, that is, for 
instance, when they are not all trustees for one and the 
same purpose, both a joint tenancy and a tenancy in 
common are inconvenient methods for the enjoyment of 
property. Of the two a tenanoy in common is no doubt 
preferable ; inasmuch as a certain possession of a given 
share is preferable to a similar chance of getting or 
losing the whole, according as tho tenant may or may 
not survive his companions. But the enjoyment of 
lands in severalty (r) is far more beneficial than either 
of the above modes. Accordingly it is in the power of 
any joint tenant or tenant in oommon to oompel his 

(q) Litt. 8. 292 ; 2 Black. Com. (r) Ante, p. 129. 

191. 
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Partition by 
writ. 


Partition by 
Court of 
Chancery. 


By High 
Court of Jus- 
tice. 


companions to effect a partition between themselves, 
according to the value of their shares. This partition 
was formerly enforoed by a writ of partition, granted by 
virtue of statutes passed in the reign of Henry VIII. (*). 
Before this reign, as joint tenants and tenants in com- 
mon always become such by their own act and agree- 
ment, they were without any remedy, unless they all 
agreed to the partition ; whereas we have seen (t) that 
co-parceners, who become entitled by aot of law, could 
always compel partition. In modern times, the Court 
of Chancery was found to be the most convenient 
instrument for compelling the partition of estates (u) ; 
and by a modern statute (r), the old writ of partition, 
which had already beoome obsolete, was abolished. The 
Supreme Court of Judicature Act, 1873 (y), transferred 
this jurisdiction to the High Court of Justice thereby 
established. Whether the partition be effected through 
the agency of the Court, or by the mere private 
agreement of the parties, mutual conveyances of their 
respective undivided shares must be made, in order 
to carry the partition into complete effect (s). With 
respect to joint tenants, these conveyances ought, as we 
have seen, to be in the form of releases; but tenants 
in common, having separate titles, must make mutual 
conveyances, as between strangers ; and by a modem 
statute it is provided, that a partition shall be void at 
law, unless made by deed (a). If any of the parties 
entitled should be infants under age, lunatic, or of 
unsound mind, and consequently unable to execute a 


(«) 31 Hen. VIII. c. 1 ; 32 
Hen. VIII. c. 32. 

(<) Ante, p. 128. 

(«) See Manners v. Charles worthy 
1 Mylne & Keen, 330. 

(x) Stat. 3 & 4 Will. IV. c. 27, 
8. 36. 

(y) Stat. 36 & 37 Viet. c. 66, 
as. 16, 17. By stat. 87 & 38 Viet. 


c. 83, the commencement of this 
act was postponed to the 1st of 
November, 1876. 

(z) Attorney -General v. Kamil - 
tvn f 1 Madd. 214. 

(o) Stat. 8 & 9 Viet. c. 106, 
8. 3, repealing stat. 7 & 8 Viet, 
c. 76, b. 3, to the same effect. 
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conveyance, the Court has power to carry out its own 
decree for a partition by mating an order, which will 
vest their shares in such persons as the Court shall 
direct ( b ). By the Settled Land Act, 1882 (r), the tenant 
for life under a settlement of an undivided share of 


land is empowered to concur in making partition of the 
entirety, and to convey the land given on partition for 
all the estate, ■which is the subject of the settlement, in 
the manner requisite for giving effect to the partition. 

Another very convenient mode of effecting a par- Partition by 
tition is, by application to the land commissioners 
for England, who are empowered by recent Acts of 
Parliament to make orders under their hands and sool 
for the partition and exchange of lands and other 
hereditaments, which orders are effectual without any 
further conveyance or releaso ((/). 


In the year 1868 an Act passed to amend tho law ^ i 1 1 u ° w ^ ud 
relating to partition (f). By this Act the Court of partition. 
Chancery was empowered to direct a sale of the pro- 
perty instead of a partition, whenever a sale and dis- 
tribution of the proceeds appeared to the Court to bo 
more beneficial to the parties interested (/). The juris- 
diction of the Court of Chancery in all those matters is 
now transferred to the High Court of J ustico (<j) as from 


(b) Stat. 13 & 14 Viet. c. 60, 
bs. 3, 7, 30. 

(c) Stat. 45 & 46 Viet. c. 38, 
sa. 3, 20; see Williams's Convey- 
ancing Statutes, 295 — 297, 321 — 
325. 

(d) Stats. 8 & 9 Viet. c. 118, 
88. 147, 150 ; 9 & 10 Viet. c. 70, 
88.9,10,11; 10 & 11 Viet. c. Ill, 
88. 4, 6 ; 11 & 12 "Viet. c. 99, 
88. 13, 14 ; 12 & 13 Viet. c. 83, 
ss. 7, 11; 15 & 16 Viet. c. 79, 
88 . 31, 32; 17 & 18 Viet. c. 97, 


h. 5; 20 & 21 Viet. c. 31, 8«. 1-11; 
21 & 22 Viet. c. 63 ; 2- & 23 Viet, 
c. 43, 88. 10, 11; 39 & 40 Viet, 
c. 56, h. 33 ; see stat. 45 k 46 Viet, 
c. 38, ». 48 ; Williams's Convey- 
ancing Statutes, 348 — 350. 

(e) Stat. 31 & 32 Viet. c. 40, 
amended by stat. 39 & 40 Viet, 
c. 17. 

(/) Sect. 3. 

( g ) Stat. 36 & 37 Viet. c. 66, 
8 . 16. 
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the first of November, 1875 (h). If the parties interested 
to the extent of a moiety or upwards request a sale, the 
Court shall, unless it sees good reason to the contrary, 
direct a sale of the property accordingly (i). And if 
any party interested requests a sale the Court may, if 
it thinks fit, unless the other parties interested or some 
of them undertake to purchase the share of the party 
requesting a sale, direct a sale of the property (j). 
This alteration of the law, which was some time since 
suggested by the author (&), has effeoted a substantial 
improvement. 

(A) Stat. 37 & 38 Viet. c. 83. s. 6 ; see William* v. Gaines, 

(t) Sect. 4 ; Wilkinson v. Jo~ L. R., 10 Ch. 204 ; Titt v. Jones , 

berm , L. R., 16 Eq. 14 ; Porter v. 6 App. Cas. 661. 

Zopes, L. R., 7 Ch. D. 358. (A) Essay on Real Assets, p. 

(j) Stat. 37 & 38 Viet. c. 83, 129. 
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CHAPTER VH. 

OF A FEOFFMENT. 

Having now considered the most usual freehold estates 
which are holden in lands, and the varieties of holding 
arising from joint tenancies and tenancies in common, 
we prooeed to the means to be employed for the transfer 
of these estates from one person to another. And here 
we must premise that, by enactments of the present 
reign ( a ), the conveyance of estates has been rendered, 
for the future, a matter independent of that historical 
learning which was formerly necessary. But, as the 
means formerly neoessary for the conveyance of free- 
holds depend on principles, which still continue to exert 
their influence throughout the whole system of real 
property law, these means of conveyance and their prin- 
ciples must yet continue objects of the early attention 
of every student : of these means the most ancient is a Feoffment 
feoffment with livery of seizin (6), which accordingly forms ^^ > n livery 
the subject of our present chapter. 

The feudal doctrine explained in the fifth chapter, 
that all estates in land are holden of some lo’d, neces- 
sarily implies that all lands must always have some 
feudal holder or tenant. This feudal tenant is the free- 
holder, or holder of the freehold ; he has the feudal pos- 
session, oalled the seisin (c), and so long as he is seised , 
nobody else can be. The freehold is said to be in him, 
and till it is taken out of him and given to some other, 

(a) Stat. 8 & 9 Viet. c. 106, (b) 2 Black. Com. 310. 

repealing stat. 7 & 8 Viet. c. 76 ; {c) Co. Litt. 153 a ; Watkins 

stat. 44 & 45 Viet. c. 41. on Deacenta, 10S (113, 4th ed.). 
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the land itself is regarded as in his custody or posses- 
sion. Now this legal possession of lands — this seisin of 
the freehold — is a matter of great importance, and much 
formerly depended upon its proper transfer from one 
person to another ; thus we have seen that, before the 
Act for the amendment of the law of inheritance, seisin 
must have been acquired by every heir before he could 
himself become the stock of descent (d). The transfer 
or delivery of the seisin, though it accompanies the 
transfer of the estate of the holder of the seisin, is yet 
not the same thing as the transfer of his estate. For a 
tenant merely for life is as much a feudal holder, and 
consequently as much in possession, or seised, of the 
freehold, as a tenant in fee simple can be. If, there- 
fore, a person seised of an estate in fee simple were to 
grant a lease to another for his life, the lessee must 
necessarily have the whole seisin given up to him, 
although he would not acquire the whole estate of his 
lessor ; for an estate for life is manifestly a less estate 
than an estate in fee simple. In ancient times, how- 
ever, possession was the great point ; and, until the 
enactments above referred to ( e ), the conveyance of an 
estate of freehold was of quite a distinct character from 
such assurances as were made use of, when it was not 
intended to affect the freehold or feudal possession. 
For instance, we have seen that a tenant for a term of 
years is regarded in law as having merely a chattel 
interest (/) ; he has not the feudal possession or free- 
hold in himself, but his possession, like that of a bailiff 
or servant, is the possession of his landlord. The con- 
sequence is, that any expressions in a deed, from which 
an intention can be gathered to grant the occupation of 
land for a certain time, have always been sufficient for 
a lease for a term of years however long (g ) ; but a lease 

(d) Ante, pp. 125, 126. (/) Ante, p. 11. 

(e) Stat. 8 & 9 Viet. o. 106, re- (g) Bac. Abr. tit. Leases and 

pealing stat. 7 & 8 Viot. c. 76. Terms for Years (K). 
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for a single life, which transfers the freehold, formerly 
required technical language to give it effect. 

A feoffment with livery of seisin was then nothing Livery in 
more than a gift of an estate in the land with lirery, dcod * 
that is> delivery of the seisin or feudal possession (h ) ; 
this livery of seisin was said to be of two kinds, a livery 
in deed and a Uvery in lair. Livery in deed was per- 
formed “ by delivery of the ring or haspe of the door, 
or by a branch or twiggo of a tree, or by a turfo of 
land, and with these or the like words, the feoffor and 
feoffee both holding the deed of feoffment and the ring 
of the doore, haspe, branch, twiggo or turfo, and tho 
feoffor saying, ‘ Here I deliver you seisin and possession 
of this house, in the name of all the lands and tene- 
ments contained in this deed according to the forme 
and effect of this deed,’ or by words without any cere- 
mony or act, as tho feoffor being at the house doore, 
or within the house, * Here I deliver you seisin and 
possession of this house, in tho name of seisin and 
possession of all the lands and tenements contained in 
this deed’ ” (/). Tho feoffee then, if it wero a house, 
entered alone, shut the door, then opened it, and let in 
the others (/»). In performing this ceremony, it was 
requisite that all persons who had any estate or posses- 
sion in the house or land, of which seisin was delivcrod, 
should either join in or consent to making the livery, or 
be absent from the premises ; for the object was to give 
the entire and undisputed possession to the feoffee (/). 

If the feoffment was made of different lands lying 
scattered in one and the same county, livery of seisin 
of any parcel in the name of the rest was sufficient for 
all, if all were in the complete possession of the same 

(A) Co. Litt. 271 b, n. (1). (0 Touch. 213 ; Doe d. 

(i) Co. Litt. 48 a. &*** Taylor, 6 Bam. k AdoL 

(*) 2 Black. Com. 316; 2 Send. 676. 

Uses, 4. 
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Lively in law. 


The word give 
to be used. 


The estate 
taken mm 
marked oi 
or limited. 


feoffor; but if they were in several counties, there 
must have been as many liveries as there were coun- 
ties (m). For if the title to these lands should come to 
be disputed, there must have been as many trials as 
there were counties; and the jury of one county are 
not considered judges of the notoriety of a fact in 
another (n). Livery in law was not made on the land, 
but in Bight of it only, the feoffor saying to the feoffee, 
“ I give you yonder land, enter and take possession.” 
If the feoffee entered accordingly in the lifetime of the 
feoffor, this was a good feoffment; but if either the 
feoffor or feoffee died before entry, the livery was 
void (o). This livery was good although the land lay 
in another county ( p) ; but it required always to be 
made between the parties themselves, and could not be 
deputed to an attorney, as might livery in deed (q). 
The word give was the apt and technical term to be 
employed in a feoffment (r) ; its use arose in those 
times when gifts from feudal lords to their tenants 
were the conveyances principally employed. 


addition to the livery of seisin, it was also neces- 
that the estate which the feoffee was to take 
should be marked out, whether for his own life or for 
that of another person, or in tail, or in fee simple, or 
otherwise. This marking out of the estate is as neces- 
sary now as formerly, and it is called limiting the estate. 
If the feudal holding is transferred, the estate must 
neoessarily be an estate of freehold; it cannot be an 


(m) Litt. 8. 61. But a manor, 
the site of whioh extended into 
two oounties, appears to have 
been an exoeption to this rule ; 
for it was but as one thing for 
the purpose of a feoffment ; Per- 
kins, sect. 227. See, however, 
Hale's MS., Go. Litt. 60 a, 
n. (2). 


(n) Co. Litt. 50 a; 2 Blaek. 
Com. 315. 

(o) Co. Litt. 48 b ; 2 Blaok. 
Com. 316. 

( p ) Co. Litt. 48 b. 

(q) Co. Litt. 62 b. 

(r) Co. Litt. 9 a; 2 Blaok. 
Com. 310. 
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estate at will, or for a fixed term of years merely. 

Thus the land may be given to the feoffee to hold to 
himself simply ; and the estate so limited is, as we An estate for 
have seen (*), but an estate for his life (/), and the 
feoffee is then generally called a lessee for his life; 
though when a mere life interest is intended to be 
limited, the land is usually expressly given to hold to 
the lessee “ during the term of his natural life ” («). 

If the land be given to the feoffee and the heirs of his 
body , he has an estate tail, and is called a douce in 
tail(r). And in order to oonfer an estate tail, it was An estate tail, 
necessary in every conveyance made previously to the 
1st January, 1882 (except in a will, where greater in- 
dulgence is allowed), that words of procreation , such os 
heirs of his body , should be made use of ; for a gift of 
lands to a man and his heirs male is an estate in foe 
simple, and not in fee tail, there being no words of 
procreation to ascertain the body out of which they shall 
issue (#) ; and an estate in lands descendible to col- 
lateral male heirs only, in entire exclusion of females, is 
unknown to the English law (y). If the land be given An ©state in 
to hold to the feoffee and his heirs } he has an estate in foe Bllnpl °* 
fee simple, the largest estate which the law allows. In 
every conveyance (except by will) of an estate of in- 
heritance, whether in fee tail or in fee simple, made 
previously to the 1st January, 1882, the word heirs was Th© ward 
necessary to be used as a word of limitation to mark U} 1x3 
out the estate. This is not the case now, for by the Woid* in ft 
Conveyancing and Law of Property Act, 1881 (s), in 
deeds executed after the 31st Deoember, 1881, it is suf- 

may now be 


(#) Ante, p. 24. 

(0 Litt. b. 1 ; Co Litt. 42 a. 
(u) Ante, p. 29. 

(e>) Litt. b. 57 ; ante, p. 58. 

(x) Litt. b. 31 « Co. Litt. 27 a j 
2 Black. Com. 415 ; Dot d. Brunt 
▼. Marty », 8 Bara, k Cress. 497. 

(y) Bnt a grant of arm a by tbe 


crown to a man and hi* heirs 
male, without saying “of the 
body,” is good, and they will 
deeoend to his heirs male, lineal 
or collateral. Co. Litt. 27 a. 

(r) Stat. 44 A 45 Viet. c. 41, 
s. 51 ; Williams's Conveyancing 
Statute*, 225. 
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fioient, in the limitation of an estate in fee simple, to 
use the words in fee simple , without the word heirs ; and 
in the limitation of an estate in tail, to use the words 
in tail without the words heirs of the body ; and in the 
limitation of an estate in tail male or in tail female, to 
use the words in tail male, or in tail female, as the case 
requires, without the words heirs male of the body or 
heirs female of the body . But it is conceived that, unless 
the exact words specified in the above enactment be 
made use of, the word heirs must still be introduced in 
order to limit an estate of inheritance. Thus if a grant 
be made to a man and his seed , or to a man and his 
offspring, or to a man and the issue of his body, all these 
are insufficient to confer an estate tail, and only give an 
estate for life for want of the word heirs (a) ; so if a man 
purchase lands to have and to hold to him for ever, or to 
him and his assigns for ever , he will have but an estate 
for his life, and not a fee simple (b). Before alienation 
was permitted, the heirs of the tenant were the only 
persons, besides himself, who could enjoy the estate ; and 
if they were not mentioned, the tenant could not hold 
longer than for his own life (c) ; hence arose the neces- 
sity of the word heirs to create an estate in fee tail or 
fee simple. At the present day, the free transfer of 
estates in fee simple is universally allowed ; but this 
liberty, as we have seen (d), is now given by the law 
and not by the particular words by which an estate may 
happen to be oreated. So that, though conveyances 
of estates in fee simple, when the 51st section of the 
Conveyancing and Law of Property Act, 1881, is not 
relied on, are usually made to hold to the purchaser, 
his heirs and assigns for ever , yet the word heirs alone 
gives him a fee simple, of which the law enables hin\ 
to dispose ; and the remaining words, and assigns for 

(a) Go. Litt. 20 b ; 2 Black. (o) Ante, pp. 21 — 24. 

Com. 116. (rf) Ante, p. 64. 

(b) Litt. s. 1 ; Oo. Litt. 20 a. 
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ever, have at the present day no conveyancing virtue 
at all ; but are merely declaratory of that power of 
alienation which the purchaser would possess without 
them. 

The formal delivery of the seisin or feudal possession, 
which always took place in a feoffment, rendered it, 
till recently, an assurance of great power ; so that, if 
a person should liavo made a feoffment to another of 
an estate in fee simple, or of any other estate, not 
warranted by his own interest in the lands, such a 
feoffment would have operated by wrong, as it is said, 
and would have conferred on the feoffee the whole 
estate limit ed by the feoffment along with the seisin 
actually delivered. Thus if a tenant for his own life 
should have made a feoffment of the lands for an estate 
in fee simple, the feoffee would not merely have ac- 
quired an estate for the life of the feoffor, but would 
have become seised of an estate in fee simple by wrong; 
accordingly, such a feoffment by a tenant for life was 
regarded as a cause of forfeiture to the person entitled 
in reversion ; such a feoffment being in fact a convey- 
ance of his reversion, without his consent, to another 
person. In the same manner, feoffments made by idiots 
and lunatics appear to have been only voidable and not 
absolutely void (V) ; whereas their conveyances made by 
any other means are void in toto ; for, if the seisirt was 
actually delivered to a person, though by a lunatic or 
idiot, the accompanying estate must necessarily have 
passed to him, until hi* should have been deprived of it. 
Again, the forma! delivery of the seisin in a feoffment 
appears to be the ground of the validity of such a con- 
veyance of gavelkind lands, by an infant of the age of 
fifteen years (/) ; although a conveyance of the same 
lands by the infant, made by any other means, would 


A feoffment 
might have 
eroatod an 
eatate by 
wrong. 


Feoffment liy 
tenant fur 
lifo. 


By idiot* and 
lunatic*. 


By infant* of 


(r) Ante, p. S9. 


(/) Ante, p. 159. 
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or the gift to 
bo made to 
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Writing for- 
merly un- 
necessary. 


be voidable by him, on attaining his majority (g). By 
the Act to amend the law of real property (, h ), it is, 
however, now provided, that a feoffment shall not have 
any tortious operation : but a feoffment made under a 
custom by an infant is expressly recognized (i). 

Down to the time of King Henry VIII. nothing 
more was requisite to a valid feoffment than has been 
already mentioned. In the reign of this king, how- 
ever, an Act of Parliament of great importance was 
passed, known by the name of the Statute of Uses (A). 
And since this statute, it has now become further 
requisite to a feoffment, either that there should be a 
consideration for the gift, or that it should be expressed 
to be made, not simply unto , but unto and to the use of 
the feoffee. The manner in which this result has been 
brought about by the Statute of Uses will be explained 
in the next chapter. 

If proper words of gift were used in a feoffment, 
and witnesses were present who could afterwards prove 
them, it mattered not, in ancient times, whether or not 
they were put into writing (7) ; though writing, from its 
greater certainty, was generally employed (m ) . There 
was this difference, however, between writing in those 
days, and writing in our own times. In our own times, 
almost everybody can write ; in those days very few of 
the landed gentry of the country were so learned as to 
be able to sign their own names (n). Accordingly, on 
every important occasion, when a written document was 
required, instead of signing their names, they affixed 
their seals ; and this writing, thus sealed, was delivered 

iff) Ante, p. 89. par. 3, 33 b, par. 1 ; Co. Litt. 

(A) Stat. 8 & 9 Viet. c. 106, 48 b, 121 b, 143 a, 271 b, n. (1). 

8- (in) Madox’s Form. Angl. Dis- 

(i) Sect. 3. sert. p. 1. 

(At) Stat. 2t Hen. VIII. o. 10. («) 3 HaUam's Middle Ages, 

(0 Braoton, lib. 2, fol. lib, 329 ; 2 Black. Com. 305, 306. 
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to the party for whose benefit it was intended. Writing 
was not then employed for every trivial purpose, but 
was a matter of some solemnity ; accordingly, it became 
a rule of law, that every writing under seal imported a 
consideration (o) : — that is, that a step so solemn could 
not have been taken without some sufficient ground. 

This custom of sealing remained after the occasion for 
it had passed away, and writing had been generally 
introduced; so that, in all legal transactions, a seal was 
affixed to the written document, and the writing so 
sealed was, when delivered, called a deed, in Latin A deed. 
/actum , a thing done ; and, for a long time after writing 
had come into common use, a written instrument, if 
unsealed, had in la%v no superiority over mere words (p ) ; 
nothing w*as in fact called a tenting % but a document 
under seal (r/). And at tho present day a deed, or a 
writing sealed and delivered (r), still imports a con- 
sideration, and maintains in many rospocts a superiority 
in law over a mere unsealed writing. In modern prac- 
tice tho kind of seal made use of is not regarded, and 
the mere placing of the finger on a seal already made, 
is held to he equivalent to sealing («) ; and tin 4 words 
“ I deliver this as my act and deed,” which art? spoken 
at the same time, are held to be equivalent to delivery, 
even if the party keep the deed himself ( t ). The scaling Execution, 
and delivery of a deed are termed tho execution of it. 
Occasionally a deed is delivered to a third person not 
a party to it, to be delivered up to the other party or 

( 0 ) Plowden, 308 ; 3 Burrow, (n Co. Litt. 171 b ; Shop. 

1639 ; 1 Fonblunque on Equity, Touch. 50. 

342 ; 2 Fonb. Eq. 26. (*) Shop. Touch. 57. 

{p) See Litt. ss. 250, 252 ; Co. (0 /** d. Qarnotu v. Knight , 

Litt 9 a, 49 a, 121 b, 143 a, 169 a; 5 Barn, k Crew. 671 ; Grugton y. 

Mann v. Hughes, 7 T. Rep. 350, n. Gerrard , 4 You. & Coll. 119, 

{g) See Litt. as. 365, 366, 367 ; 130 ; Exton v. Scott, 6 Sim. 31 ; 

Sbep. Touch, by Preston, 320, Fletcher r. Fletcher , 4 Haro, 67. 

321 ; Sugden’s Vend, k Pur. See also Halt r, Eamlrtdgt, 12 

126, 11th ed. Q- B - 699 • 

x 2 
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parties, upon the performance of a condition, as the 
payment of money or the like. It is then said to be 
delivered as an escrow or mere writing ( scriptum ) ; for it 
is not a perfect deed until delivered up on the perform- 
ance of the condition; but when so delivered up, it 
operates from the time of its execution (m). Any 
alteration or rasure in or addition to a deed is presumed 
to have been made before its execution (v). And it 
was formerly held that any alteration, rasure or addition 
made in a material part of a deed, after its execution 
by the grantor, even though made by a stranger, would 
render it void, and that any alteration in a deed made 
by the party to whom it was delivered, though in words 
not material, would also render it void (r ) . But a more 
reasonable doctrine has lately prevailed ; and it has now 
been held that the filling in of the date of the deed, or 
of the names of the occupiers of the lands conveyed, or 
any such addition, if consistent with the purposes of the 
deed, will not render it void, even though done by the 
party to whom it has been delivered, after its execu- 
tion (y) . If an estate has once been conveyed by a 
deed, of course the subsequent alteration, or even the 
destruction, of the deed cannot operate to reconvey the 
estate ; and the deed, even though cancelled, may be 
given in evidence to show that the estate was conveyed 
by it whilst it was valid (s). But the deed having be- 
come void, no aotion could be brought upon any covenant 
contained in it (a). 


(w) See Shep. Touch. 58, 59 ; 
Bowker v. Burdckin , 11 Mees. & 
Weis. 128, 147 ; Nash v. Flyn, 1 
Jones & Lat. 162 ; Graham y. 
Graham , 1 Yes. jun. 275 ; Miller - 
ship y. Brookes , 5 H. & N. 797 ; 
Watkins v. Nash, L. R., 20 Eq. 
262. 

(v) Bos d. Tatum v. Catomore , 
16 Q. B. 745. 

(x) Bigot's case , 11 Rep. 27 a. 


(y) Aldous v. Cornwell, L. R., 
3 Q. B. 573 ; Adsetts v. Hives , 
33 Beay. 55. 

(z) Lord Ward v. Lumley , 5 H. 
& N. 87, 656. 

(ff) Bigot's ease t 11 Rep. 27 a; 
Principles of the Law of Personal 
Property, p. Ill, 11th ed. ; 135, 
12th ed. ; Hall v. Chandless , 4 
Bing. 123. It is now felony 
not only to steal, but also for any 
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Previously to the Stamp Act, 1870 (A), every deed, if 
not charged with any ad valorem or other stamp duty, 
nor expressly exempted from all stamp duty, was liable 
to a stamp duty of 1/. 15*. ; and if the deed, together 
with any schedule, receipt or other matter put or in- 
dorsed thereon or annexed thereto, contained 2100 
words, or 30 common law folios of 72 words each, or 
upwards, it was liable to a further progressive duty of 
10*. for every entire quantity of 1080 words, or 15 folios, 
over and above the first 1080 words. But the duplicate 
or counterpart of any deed was liablo only to a stamp 
duty of five shillings and a prog revive duty of half-a- 
ero wn, unless the original wore liablo to a less duty, in 
which case the duty was the same as on tho original. 
If, however, the deed were signed or executed By any 
party thereto, or bore date, before or upon the 10th of 
October, 1850, when tho former Act to amend tho stamp 
duties took effect, then tho progressive duty was 1/. 5*. 
for every entire quantity of 1080 words beyond the first 
1080 (r). But the Stamp Act, 1870 ( d ), has now con- 
solidated and amended the provisions relating to tho 
stamp duties. Tho stamp duty for a deed of any kind 
not described in the schedule to the Act, is now only 
10*. (c) ; and all progressive duties are abolished. Tho 
duplicate or counterpart of any deed is subject to tho 
same duty as before, except the progressive duty (/). 

Deeds are divided into two kinds, deeds poV and 
indentures : a deed poll being made by one party only, 
and an indenture being made between two or more 
parties. Formeily, when deeds were more concise 
than at present, it was usual, where a deed was made 

fraudulent purpose to destroy, 13 Sc 14 \ ict. c. 97 ; 24 k 25 

cancel, obliterate or conceal any Viet. c. 91, s. 31. 

document of title to lands. Stat. (<f) Stat. 33 Sc 34 Viet. c. 97. 

24 & 25 Viet. c. 96, *. 28. {*) Schedule to Act, tit. Deed. 

{ b ) Stat. 33 k 34 Viet. c. 97- (/) Schedule to Act, tit. Dupii- 

(c) Stats. 55 Geo. III. c. 184 ; cafe. 
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counterpart. 
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Person taking 
benefit need 
not be a 
party. 


Deed poll. 


between two parties, to write two copies upon tbe Sam,© 
piece of parchment, with some word or letters of the 
alphabet written between them, through which the 
parchment was cut, often in an indented line, so as to 
leave half the word or letters on one part, and half on 
the other, thus serving the purpose of a tally. But at 
length indenting only came into use (g ) ; and now every 
deed, to which there is more than one party, is cut with 
an indented or waving line at the top, and is called 
an indenture (1i ) . Formerly, when a deed assumed the 
form of an indenture, every person who took any im- 
mediate benefit under it was always named as one of 
the parties. But now, by the Act to amend the law of 
real property it is enacted that, under an indenture, an 
immediate estate or interest in any tenements or here- 
ditaments, and the benefit of a condition or covenant re- 
specting any tenements or hereditaments, may be taken 
although the taker thereof be not named a party to the 
same indenture ; also that a deed, purporting to be an 
indenture, shall have the effect of an indenture, although 
not aotually indented (i). A deed made by only one 
party is polled, or shaved even at the top, and is there- 
fore called a deed poll; and, under such a deed, any 
person may acoept a grant, though of course none but 
the party can make one. All deeds must be written 
either on paper or parchment (A:). 


Writings not 
under Beal. 


So manifest are the advantages of putting down in 
writing matters of any permanent importance, that, as 
commerce and civilization advanced, writings not under 
seal must neoessarily have come into frequent use ; but, 
until the reign of King Charles II., the use of writing 
remained perfectly optional with the parties, in every 


2 Black. Com. 295. e. 76, s. 11, to the same effect. 

(A) Co. Litt. 143 b. „ (k) Shep. Touoh. 54; 2 Black, 

(t) Stat. 8 & 9 Viet. c. 106, Com. 297. 
b. 5, repealing stat. 7 & 8 Viet. 
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case whioh did not require a deed under seal. In this 
however, an Act of Parliament was passed (/), re* 
quinng the use of writing in many transactions, wliioh 
previously might have taken place by mere word of 
mouth. This Act is intituled “ An Act for Prevention 
of Frauds and Perjuries/’ and is now commonly called 
the Statute of Frauds. It enacts (w), amongst other The Statute 
things, that all leases, estates, interests of freehold, or 
terms of years, or any uncertain interests, in messuages, 
manors, lands, tenements or hereditaments, niado or 
created by livery of seisin only, or by parol, and not 
put in writing, and signed by the parties so making or 
creating the same, or their agents thereunto lawfully 
authorized by writing, shall have the foreo and effect 
of leases or estates at will only, and no greater force 
and effect; any consideration for making any such pared 
leases or estates, or any former law or usage to tho 
contrary notwithstanding. Tho only exception to this Anexoeption 
sweeping enactment is in favour of leases not exceeding 
three years from the making, and on which a rent of 
two-thirds at least of tho full improved value is reserved 
to the landlord (a). In consequence of this Act, it 
became necessary that a feoffment should be put into 


writing, and signed by tho party making the same, or 

his agent lawfully authorized by writing ; but a doi*d 

or writing under seal was not essential (o), if livery of 

seisin were duly made. But now by the Act to amend A 'toed now 

the law of real property (/>), it is provided that a feoff- n ” CCMHUr J- 

ment, other than a feoffment made under a custom by 

an infant, shall be void at law, unless evidenced by 


deed (q). Where a deed is made use of, it is a matter Whether 
of doubt, whether signing, as well as sealing, is abso- 


lutely necessary : previously to the Statute of Frauds, 


signing was not at all essential to a deed, provided it 


(l) Stat. 20 Car. II. c. 3. 
(*») Sect. 1. 

(#<) Sect. 2. 


(o) 3 Preat. A bat. 110. 

(p) Stat. 8 & 0 Viet. c. 106. 

f q) Sect. 3. 
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Legal doubts. 


were only sealed and delivered (r) ; and the Statute of 
Frauds seems to be aimed at transactions by parol only, 
and not to be intended to affect deeds. Of this opinion 
is Mr. Preston (s). Sir William Blaekstone, on the 
other hand, thinks signing now to be as necessary as 
sealing (t). And the Court of Queen’s Bench has, if 
possible, added to the doubt (u). Mr. Preston’s, how- 
ever, appears to be the better opinion (x). However 
this may be, it would certainly be most unwise to raise 
the question by leaving any deed sealed and delivered, 
but not signed. 

The doubt above mentioned is just of a class with 
many others, with which the student must expect to 
meet. Lying just by the side of the common highway 
of legal knowledge, it yet remains uncertain ground. 
The abundance of principles and the variety of illustra- 
tions to be found in legal text books, are apt to mislead 
the student into the supposition, that he has obtained a 
map of the whole country which lies before him. But 
further research will inform him that this opinion is 
erroneous, and that, though the ordinary paths are well 
beaten by author after author again going over the same 
ground, yet much that lies to the right hand and to the 
left still continues unexplored, or known only as doubt- 
ful and dangerous. The manner in which our laws are 
formed is the chief reason for this prevalence of uncer- 
tainty. Parliament, the great framer of the laws, seldom 
undertakes the task of interpreting them, a task indeed 
which would itself be less onerous, were more care and 
pains bestowed on the making of them. But, as it is, 
a doubt is left to stand for years, till the cause of some 

(r) Shep. Touch. 66. (a*) See Taunton v. Pepler, 6 

(*) Shep. Touch, n. (24), Pres- Madd. 166, 167 ; Aveliney. Whit- 
ton?* ed. son f 4 Man. & Gran. 801 ; Cherry 

(i t ) 2 Black. Com. 806. * v. J Homing t 4 Ex. 631, 636 ; 

(w) Cooch v. Goodman^ 2 Queen’s Laxcrie v. Leet t 14 Ch. D. 249 ; 
Bench Rep. 680, 697. 7 App. Cas. 19, 27. 
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unlucky suitor raises the point before one of the Courts ; 
this happens, the judges themselves have no autho- 
/rity to remove it ; and thus it remains a pest to society, 
till caught in the act of raising a lawsuit. No wonder 
then, when judges can do so little, that writers should 
avoid all doubtful points. Cases, 'which have been de- 
cided, are continually cited to illustrate the principles 
on which the decisions have proceeded ; but in the ab- 
sence of decision, a lawyer becomes timid, and seldom 
ventures to draw an inference, lest he should be oliargtHl 
with introducing a doubt. 

To return : a feoffment, w r ith livery of seisin, though 
once the usual method of conveyance, lias long since 
ceased to bo general] y employed. For many years past, 
another method of conveyance lias been resorted to, 
which could be made use of at any distance from the 
property; hut as this mode derived its effect from the 
Statute of Uses (//), it will bo necessary to explain that 
statute before proceeding further. 


(y) 27 Hen. VIII. c. 10. 
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CHAPTER YIII. 


OF USES AND TRUSTS. 


Anciently a 
gift with 
livery of 
seisin was all 
that was 
necessary for 
a conveyance. 


In equity a 
different rule 
prevailed. 


Previously to the reign of Henry YIII., when the 
Statute of Uses (a) was passed, a simple gift of lands 
to a person and his heirs, accompanied by livery of 
seisin, was all that was necessary to convey to that 
person an estate in fee simple in the lands. The Courts 
of law did not deem any consideration necessary ; but if 
a man voluntarily gave lands to another, and put him 
in possession of them, they held the gift to be complete 
and irrevocable ; just as a gift of money or goods, made 
without any consideration, is, and has ever been, quite 
beyond the power of the giver to retract it, if accom- 
panied by delivery of possession (6). In law, therefore, 
the person to whom a gift of lands was made, and seisin 
delivered, was considered thenceforth to be the true 
owner of the lands. In equity, however, this was not 
always the case ; for the Court of Chancery, administer- 
ing equity, held that the mere delivery of the possession 
or seisin by one person to another was not at all con- 
clusive of the right of the feoffee to enjoy the lands of 
which he was enfeoffed. Equity was unable to take 
from him the title which he possessed, and could always 
assert in the Courts of law ; but equity could and did 
compel him to make use of that legal title, for the 
benefit of any other person who might have a more 
righteous claim to the beneficial enjoyment. Thus if a 
feoffment was made of lands to one person for the benefit 
or to the use of another, such person was bound in con- 
science to hold the lands to the use or for the benefit 


(<?) 27 Hen. VIII. c. 10. 


(6) 2 Black. Com. 441. 
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of the other accordingly; so that while the title of the 
person enfeoffed was good in a Court of law, yet he 
derived no benefit from the gift, for tho Court of 
Chancery obliged him to hold entirely for the use of the 
other for whose benefit the gift was made. This device 
was introduced into England about the close of the 
reign of Edward III. by the foreign ecclesiastics, who 
contrived by means of it to evade the Statutes of Mort- 
main, by which lands were prohibited from being given 
for religious purposes : for they obtained grants to 
persons to the me of the religious houses; which grants 
the clerical chancellors of those days held to be bind- 
ing (c). Ill process of time, such feoffments to one 
person to the use of another becamo very common ; for 
the Court of Chancery allowed the me of lands to bo 
disposed of in a variety of ways, amongst others i»y 
will (*/), in which a disposition could not then lie made 
of the lands themselves. Sometimes persons made FtH.ffmont to 
feoffments of lands to others to the use of themselves 
the feoffors ; and when a person made a feoffment to 
a stranger, without any consideration being given, and 
without any declaration being math* for whoso use tho 
feoffment should be, it was considered in Chancery that 
it must have been meant by tho feoffor to be for his 
own use ( c ). So that though tho feoffee became in hue 
absolutely seised of tho lauds, yet in equity he was held 
to be seised of them to the use of the feoffor. The 
Court of Chancery paid no regard to that implied con- 
sideration, which the law affixed to every deed on 
account of its solemnity, but looked only to what 
actually passed between the parties ; so that a feoffment 
accompanied by a deed, if no consideration actually 

(r) 2 Black. Com. 328 ; 1 Sand. ed.) ; 2 Black. Com. 320 ; ante, 

Uses, 16 (15, 5th ed.) ; 2 Fon- p. 86. 

blanque on Equity, 3. {*) Perkins, s. 533 ; l Sand. 

(<?) Perkins, ss. 496, 528, 537 ; Uses, 61, 5th od. ; Co. Litt. 

Wright’s Tenures, 174 ; 1 Sand. 271 b. 

Uses, 65, 68, 69 (64, 67, 68, 5th 
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The Statute 
of Uses. 


passed, was held to be made to the use of the feoffor, 
just as a feoffment by mere parol or word of mouth. 
If however there was any, even the smallest, considera- 
tion given by the feoffee (/), such as five shillings, the 
presumption that the feoffment was for the use of the 
feoffor was rebutted, and the feoffee was held entitled 
to his own use. 

Transactions of this kind became in time so frequent 
that most of the lands in the kingdom were conveyed 
to uses “ to the utter subversion of the ancient common 
laws of this realm ” (g). The attention of the legisla- 
ture was from time to time directed to the public 
inconvenience to which these uses gave rise ; and after 
several attempts to amend them (A), an Act of Parliament 
was at last passed for their abolition. This Act is no 
other than the Statute of Uses (/), a statute which still 
remains in force, and exerts at the present day a most 
important influence over the conveyance of real property. 
By this statute it was enacted, that where any person 
or persons shall stand seised of any lands or other here- 
ditaments to the use, confidence or trust of any other 
person or persons, the persons that have any such use, 
confidence or trust (by which was meant the persons 
benefioially entitled) shall be deemed in lawful seisin 
and possession of the same lands and hereditaments for 
suoh estates as they have in the use, trust or confidence. 
This statute was the means of effecting a complete 
revolution in the system of conveyancing. It is a 
curious instance of the power of an Act of Parliament ; 
it is in fact an enactment that what is given to A. shall, 
under certain circumstances, not be given to A. at all, 

(/) 1 Sand. Uses, 62 (61, 6th III. c. 1, enabling the cestui que 
ed.). use, or person beneficially entitled, 

(y) Stat. 27 Hen. VIII. c. 10, to convey the possession without 
preamble. the concurrence of his trustee. 

(A) See particularly stat. 1 Rich. (i) 27 Hen. VIII. c. 10. 
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but to somebody else. For suppose a feoffment be now Feoffment to 
made to A. and his heirs, and the seisin duly delivered me 

to him ; if the feoffment be expressed to be made to °f and hia 
him and his heirs to the use of some other person, as ^ ie ^ r8, 

B. and his heirs, A. (who would, before this statute, 
have had an estate in fee simple at law) now takes no 
permanent estate, but is made by the statute to be 
merely a kind of conduit pipe for conveying the estate 
to B. For B. (who before would have had only a use 
or trust in equity) shall now, having the use, be deemed 
in lawful seisin and possession ; in other words, B. now 
takes not only the beneficial interest, but also the 
estate in fee simple at law, which is wrested from A. 

force of the statute. Again, suppose a feoffment Fooffment 
to be now made simply to A. and his heirs without any ^lemtioxi 011 " 
consideration. We have seen that before the statute 
the feoffor would in this case have been hold in equity 
to have the use, for want of any consideration to pass 
it to the feoffee ; now, therefore, the feoffor, having tho 
use, shall be deemed in lawful seisin and possession ; 
and consequently, by such a feoffment, although livery 
of seisin be duly made to A., yet no permanent estato 
will pass to him ; for the moment he obtains the estate 
he holds it to the use of the feoffor ; and the same in- 
stant comes the statute, and gives to the feoffor, who 
has the use, the seisin and possession (/**). The feoffor, 
therefore, instantly gets back all that he gave; end tho 
use is said to result to himself. If, however, the feoff- Resulting 
ment be made unto and to the use of A. and his heirs — UMe * 
as, before the statute, A. would have been entitled for 
his own use, so now he shall bo deemed in lawful seisin 
and possession, and an estate in fee simple will effectually 
pass to him accordingly. The propriety of inserting, 
in every feoffment, the words to the use of y as well as to 
the feoffee, is therefore manifest. It appears also that 


[k] 1 Sand. Uses, 99, 100 (96, 6th ed.). 
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Trusts. 


Trusts still 

Statute of 
Uses. 


an estate in fee simple may be effectually conveyed to a 
person by mating a feoffment to any other person and 
his heirs, to the use of or upon confidence or trust for 
such former person and his heirs. Thus, if a feoffment 
be made to A. and his heirs, to the use of B. and his 
heirs, an estate in fee simple will now pass to B., as 
effectually as if the feoffment had been made directly 
unto and to the use of B. and his heirs in the first 
instance. The words to the use of are now almost 
universally employed for such a purpose; but “upon 
confidence,” or “ upon trust for,” would answer as well, 
since all these expressions are mentioned in the statute. 

The word trust, however, is never employed in modern 
conveyancing, when it is intended to vest an estate in 
fee simple in any person by force of the Statute of Uses. 
Such an intention is always carried into effect by the 
employment of the word use ; and the word trust is re- 
served to signify a holding by one person for the benefit 
of another similar to that (/), which, before the statute, 
was called a use . For, strange as it may appear, with 
the Statute of Uses remaining unrepealed, lands are still, 
as everybody knows, frequently vested in trustees, who 
have the seisin and possession in law, but yet have no 
beneficial interest, being liable to be brought to account 
for the rents and profits by means of the equitable 
jurisdiction of the High Court of Justice. The Statute 
of Uses was evidently intended to abolish altogether 
the jurisdiction of the Court of Chancery over landed 
estates (m), by giving actual possession at law to every 
person beneficially entitled in equity. But this object 
has not been accomplished ; for the Court of Chanoery 
soon regained in a curious manner its former ascendancy, 
which has remained to the present day. So that all 

{!) But not the same, 1 Sand. (m) Chudltigh’s cate, 1 Rep. 
Uses, 266 (278, 5th ed.). 124, 126. 
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that was ultimately effected by the Statute of Uses, 
was to import into the rules of law some of the then 
existing doctrines of the Courts of Equity (w), and to 
add three words, to the use, to every conveyance (o ) . 
The Supreme Court of Judicature Act, 1873 (/?), 
transferred (q) the jurisdiction of all the Courts, both of 
law and equity, to the High Court of Justice thereby 
established ; and it enacts (r) that in all matters, not 
therein particularly mentioned, in which there is any 
conflict or variance between the rules of equity and 
the rules of the common law with reference to the sumo 
matter, the rules of equity shall prevail. 


The manner in which the Court of Chancery re- 
gained its ascendancy was as follows : — Soon after the 
passing of the Statute of Uses, a doctrine was laid 
down, that there could not be a use upon a use (#). 
For instance, suppose a feoffment had been made to A. 
and his heirs, to the use of B. and his heirs, to the use 
of C. and his heirs ; the doctrine was, that the uso to C. 
and his heirs was a use upon a use, and was therefore 
not affected by the Statute of Uses, which could only 
execute or operate on the use to B. and his heirs. So 
that B. and not C. became entitled, under such a feoff- 
ment, to an estate in fee simple in the lands comprised 
in the feoffment. This doctrine has much of the 
subtlety of the scholastic logic which was then preva- 
lent. As Mr. Watkins says ( t ), it must have surprised 
every one, who was not sufficiently learned to have lost 
his common sense. It was however adopted by the 
Courts and is still law; Even if the first use be to the 


(n) 2 Fonb. Eq. 17. 

(o) See Hopkins v. Hopkins, 1 
Atk. 591 ; 1 Sand. Uses, 265 
(277, 5th ed.). 

(p) Stat. 36 & 37 Viet. c. 66, 
88. 16 — 18; this Act came into 
operation on the 1st November, 


1876 ; see stat. 37 & 38 Viet, 
c. 83. 

{q) Sects. 16, 17, 18. 

(r) Sect. 25, subsect. (11). 

(#) 2 Black. Com. 345. 

(t) Principles of Conveyancing, 
Introduction. 


Supremo 
Court of 
Judicature 
Act. 

Rules of 
v4u.1i._y uuw to 


No uso upon 
a use. 
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feoffee himself, in which case he takes by the oommon 
law (w), no subsequent use will be executed , and the 
feoffee will take the fee simple ; thus, under a feoffment 
unto and to the use of A. and his heirs, to the use of 
C. and his heirs, C. takes no estate in law, for the use 
to him is a use upon a use ; but the fee simple vests in 
Chancery in- A. to whom the use is first declared (v) . Here then 
terfered. was a t once an opportunity for the Court of Chancery 

to interfere. It was manifestly inequitable that C., the 
party to whom the use was last declared, should be de- 
prived of the estate, which was intended solely for his 
benefit ; the Court of Chancery, therefore, interposed 
on his behalf, and constrained the party, to whom the 
law had given the estate, to hold in trust for him to 
whom the use was last declared. Thus arose the 
modem doctrine of uses and trusts. And hence it is, 
that by the modern method of vesting a freehold estate 
in one person as trustee for another, the conveyance is 
made unto the trustee, or some other person (it is imma- 
terial which), and his heirs, to the use of the trustee and 
his heirs, in trust for the party intended to be benefited 
(called cestui quo trust) and his heirs. In a deed exe- 
cuted after the 31st December, 1881, the limitation may 
be unto and to the use of the trustee in fee simple, in 
trust for the cestui que trust in fee simple without the use 
of the word heirs (w) . An estate in fee simple is thus 
vested in the trustee, by force of the Statute of Uses, 
and the entire beneficial interest is given over to the 
cestui que trust by the doctrines of the Court of Chan- 
Legal estate, eery. The estate in fee simple, which is vested in the 
trustee, is called the legal estate , being an estate, to 
which the trustee was entitled, only in the contemplation 
of a court of laic , as distinguished from equity. The 

(«) J Doe d. Lloyd v. Passingham, (v) JDoe d. Lloyd y. Passingham, 

6 Barn. & Ores. 305, 31 7 j Oriwft ubi supra. 
casf } L. R., 8 C. P. 281. (e?) Stat. 44 & 45 Viet. c. 41, 

s. 51 ; ante, p. 175. 
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interest of the cestui que trust is called an equitable estate , Equitable 
being an estate to which he was entitled only in the eatate * 
contemplation of the Court of Chancery, which admi- 
nistered equity . The Supreme Court of Judicature Act, 

1873, has assigned to the Chancery Division of the 
High Court the execution of trusts, charitable and 
private ( x ) ; but the doctrine of trusts remains the same. 

In the present instance the cestui que trust has an 
equitable estate in fee simple. He is the beneficial 
owner of the property. The trustee, by virtue of his 
legal estate, has the right and power to reoeive the rents 
and profits ; but the cestui que trust is able, by virtue 
of his estate in equity, at any time to oblige his trustee 
to come to an account, and hand over the whole of the 
proceeds (y). 

(x) Stat. 3G k 37 Viet. c. 66, s. 34. 

(. y ) There is a very important difference between the right of a Difference 
trustee of land or other property and the right of the cestui que trust. betweon the 
A trustee of land lms tho legal estate therein ; and thiH, as we havo rights of 
seen, is a right availing against all the world. But the right of the *' rus * oe ttn( 
cestui que trmt is only a right availing a particular person, namely the trust. 
trustee. The Court of Chancery enforced a trust imposed on tho logal 
owner of property by proceedings against the person of the trustee. 

Equity acts in personam, as it w’as said. If the original trustee parted 
with his legal estate in or ownership of the trust property, any per- 
son who acquired that estate or ownership from tho trustee, with 
actual or constructive notice of tho trust, was in equity bound by the Notice of a 
trust ; that is, the Courts of Equity would continue to enforce the trust, 
trust against the person who succeeded to the trustee’s legal rights. 

And it came to be established that the obligation imposed by a 
trust was so far annexed to the trustee’s estato that, as a general 
rule, all persons who acquired that estate wore bound by the trust. 

If, however, the trustee parted with the trust property to a bond fide 
purchaser for valuable consideration, who had no notice of the trust, 
the cestui que trust could not recover the property by any proceeding 
either at law or in equity, and had no remedy except to try to obtain 
compensation by suing the trustee in equity for a breach of trust. It 
is this exception to the general rule respecting the devolution of tho 
obligation created by a trust which shows most clearly the nature of 
the right of a cestui que trust. The difference between the rights of 
trustee and cestui que trust was formerly emphasised by the fact that 
the right of the cestui que trust was not recognized in the Courts of 

W.R.P. O 
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Estates in 
equity. 


Modem Chan- 
cery different 
to ancient. 


Equitable 

rights. 

Legal rights. 


We have now arrived at a very prevalent and im- 
portant kind of interest in landed property, namely, an 
estate in equity merely, and not at law. The owner of 
such an estate had no title at all in any court of law, but 
was obliged to have recourse exclusively to the Court of 
Chancery, where he found himself considered as owner, 
according to the equitable estate he might have had. 
Chancery in modem times, though in principle the 
same as the ancient court which first gave effect to 
uses, was yet widely different in the application of 

Common Law, and could only be enforced in a Court of Equity. In 
the year 1875 the original jurisdiction of all the Courts of Common Law 
and Equity was transferred to the High Court of Justice. The effect 
of this change is that equitable rights, or rights enforced by virtue of* 
the jurisdiction of Courts of Equity, are now recognized and may be 
enforced in every branch of the High Court of Justice just as much as 
legal rights, or rights enforced by virtue of the jurisdiction of Courts 
of Common Law; although, for the purposes of procedure, the execu- 
tion of trusts and various other branches of equity are assigned to the 
Chancery Division. But the two systems of law and equity are not 
abolished, as some have imagined. They continuo to be administered, 
though now in tho same Court instead of in different Courts. In the 
High Court of Justice the same prevalence is still secured for equit- 
able rights over legal, as was formerly obtained by the action of the 
Court of Chancery against those persons, who exercised their legal 
rights in violation of the rules of equity. Nevertheless every essential 
difference between legal and equitable rights is still recognized by the 
Court, in which they are now enforced ; and the nature of the respec- 
tive rights of trustee and cestui que trust remains the samo as before. 
Ab a rule, however, a cestui que trust is enabled to secure for himself 
the practical advantages of ownership by means of his equitable right 
against the trustee personally. In Courts of Equity, moreover, the 
cestui que trust was always treated as the owner of the trust property, 
as against all persons bound by the trust ; and he is so regarded still in 
our present Courts. Hence the right of a cestui que trust with regard 
to the trust property is spoken of as an equitable estate or equitable 
interest therein, and is contrasted with the legal estate or right of 
ownership which resides in the trustee. For the same reason equit- 
able estates in land are included among the rights called real pro- 
perty, although the right of a cestui que trust is of an entirely diff erent 
nature to the rights, which could be enforced in real actions. See 
ante, note ( c ) to p. 14, and p. 191 ; Lewin on Trusts, Introduction, and 
Chaps. I., XII. sect. 3, pp. 1, 13, 215, 6th ed. ; Williams’s Con- 
veyancing Statutes, 386 — 388 ; Clements v. Matthews , 11 Q. B. D. 808; 
Joseph v. Lyons , 33 W. K. 145. — Editob’s Note. 
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many of its rules. Thus we have seen (s) that a con- 
sideration, however trifling, given by a feoffee, was 
sufficient to entitle him to the use of the lands of which 
he was enfeoffed. But the absenoe of such a consi- 
deration caused the use to remain with, or more tech- 
nically to result to, the feoffor, according to the rules 
of Chancery in ancient times. And this doctrine 
has now a practical bearing on the transfer of legal 
estates ; the ancient doctrines of Chancery having, by the 
Statute of Uses, become the means of determining the 
owner of the legal estate, whenever uses are mentioned. 

But the modern Court of Chancery took a wider scope, 
and would not withhold or grant its aid, according to 
the mere payment or non-payment of five shillings: 
thus, circumstances of fraud, mistake, or the like, may 
induce the High Court, in the exercise of the equitable 
jurisdiction transferred thereto from the Court of Chan- 
cery, to require a grantee under a voluntary conveyance 
to hold merely as a trustee for the grantor; but the 
mere want of a valuable consideration would not now 
be considered a sufficient cause for its interference 

By the Act to confer on the County Courts a limited County 
jurisdiction in equity, it was enacted, amongst other Court *‘ 
things, that these Courts should have and exercise all 
the power and authority of the High Court of Chan- 
cery in all suits for the execution of trusts in which 
the trust estate or fund should not exceed in amount or 
value the sum of five hundred pounds ( b ). This Act 
came into operation on the 1st of October, 1865 (c). 

In the construction and regulation of trusts, equity Equity foi- 
is said to follow the law, that is, the Court of Chancery lows 1116 lft1 

(*) Ante, p. 188. (6) Stat. 28 & 29 Viet. c. 99, 

(a) X Sand. Uses, 334 (363, 5th s. 1, amended by stat. 30 Sc 81 
ed.). Viot, o. 142. 

(e) Sect. 23. 


o 2 
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generally adopted the rules of law applicable to legal 
Equitable estates (d ) ; thus, a trust for A. for his life, or for him 

S^andS and &e heirs of his body, or for him and his heirs, or 

tail. for him in tail or in fee simple in a deed executed after 

the 31st December, 1881 (<?), will give him an equit- 
able estate for life, in tail, or in fee simple, as the case 
may be. An equitable estate tail may also be barred r , in 
the same manner as an estate tail at law, and cannot be 
disposed of by any other means. But the decisions of 
equity, though given by rule, and not at random, do 
not follow the law in all its ancient technicalities, but 
proceed on a liberal system, correspondent with the 
more modern origin of its power. Thus, equitable es- 
tates in tail, or in fee simple, may be conferred without 
the use of the words heirs of the body , or heirs, or other 
words necessary to limit a legal estate of inheritance, 
if the intention be clear : for, equity pre-eminently re- 
gards the intentions and agreements of parties ; accord- 
ingly, words which at law would confer an estate tail, 
are sometimes construed in equity, in order to further 
the intention of the parties, as giving merely an estate 
for life, followed by separate and independent estates 
tail to the ohildren of the donee. This construction is 
frequently adopted by equity in the case of marriage 
articles, where an intention to provide for the children 
might otherwise be defeated by vesting an estate tail in 
one of the parents, who oould at once bar the entail, 
Equitable and thus deprive the ohildren of all benefit (/). So if 
kn^tobe m l an ds be directed to be sold, and the money to arise 
purchased. from the sale be direoted to be laid out in the purchase 

of other land to be settled on certain persons for life or 
in tail, or in any other manner, such persons will be re- 
garded in equity as already in possession of the estates 

1 Sand. Uses, 269 (280, 5th (/) 1 Sand. Uses, 311 (337, 5th 
ed.). ed.) ; Watkins on Descents, 168 

(«) Stat. 44 & 45 Viet. c. 41, (214, 4th ed.). 

s. 51 ; ante, p. 175. 
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they are intended to have : for, whatever is fully agreed 
to be done, equity considers as actually accomplished. 
And in the same manner if money, from whatever 
source arising, be direoted to be laid out in the pur- 
chase of land to be settled in any manner, equity will 
regard the persons on whom the lands are to be settled 
as already in the possession of their estates (y). And 
in both the above cases the estates tail directed to be 
settled may be barred, before they are actually given, 
by a disposition, duly enrolled, of the lands which are 
to be sold in the one case, or of the money to be laid 
out in the other (//). Again, an equitable estate in fee 
simple immediately belongs to every purchaser of free- 
hold property the moment he has signed a contract for 
purchase, provided the vendor has a good title (/) ; and 
it is understood that the whole estate of the vendor is 
contracted for, unless a smaller estate is expressly men- 
tioned, the employment of the word heir*, or of other 
technical words, not being essential (/*•). If, therefore, 
the purchaser were to die intestate the moment after 
the contract, the equitable estate in fee simple, which 
he had just acquired, would descend to his heir at law ; 
who would, until the passing of a recent Act which 
enacts the contrary (/), have had a right (to be enforced 
in equity) to have the estate paid for out of the money 
and other personal estate of his deceased ancestor ; and 
the vendor would be a trustee for the heir, until he 
should have made a conveyance of the legal estate, to 
which the heir would be entitled. Many other examples 
of equitable or trust estates in fee simple might be 
furnished. 

( g ) l Sand. Uses, 300 (324, 5th (*) Sug. Vend. & Pur. 174 et 

ed.). seq., 14th od. 

( h ) Stat. 3 & 4 Will. IV. c. 74, (k) Bower v. Cooper, 2 Hare, 

88. 70, 71, repealing stat. 7 Geo. 408. 

IV. c. 45, which repealed stat. (/) Stat. 40 & 41 Viet. c. 34. 

39 & 40 Geo. III. c. 5G. 


Equitable 
estate in feo 
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Formerly, no 
escheat of a 
trust estate. 


Law of 
escheat now 
applies to 
trust estates. 


Trust for 
alien. 


Naturaliza- 
tion Act, 1870. 


Formerly, an equitable estate in fee did not escheat 
to the lord upon failure of heirs of the cestui que 
trust (m), for a trust is a mere creature of equity, and 
not a subject of tenure. In suoh a case, therefore, the 
trustee held the lands discharged from the trust whioh 
had so failed ; and accordingly had a right to receive 
the rents and profits without being called to account by 
any one. In other words, the lands were thenceforth 
his own (n). But the Intestates Estates Aot, 1884 (o), 
now enacts that, from and after the passing of this 
Act ( p) 9 where a person dies without an heir and 
intestate (q) in respect of any real estate consisting of 
any estate or interest, whether legal or equitable in any 
incorporeal hereditament, or of any equitable estate or 
interest in any corporeal hereditament, whether devised 
or not devised to trustees by the will of suoh person, 
the law of escheat shall apply in the same manner as if 
the estate or interest above mentioned were a legal 
estate in corporeal hereditaments (r). 

Previously to the Naturalization Act, 1870 ( s ), it was 
held that if lands were purchased by a natural-bom 
subjeot in trust for an alien ( t ), the crown might claim 
the benefit of the purchase (u) ; although if lands were 
direoted to be sold, and the produce given to an alien, 
the orown had then no claim (#). But as we have 
seen (y), the Naturalization Aot, 1870, now provides 
that real and personal property of every description 


(m) 1 Sand. Uses, 288 (302, 5th 
ed.}. 

(n) Burgm v. Wheate , 1 Wm. 
Black. 123 ; 1 Eden, 177 ; Taylor 
v. Haygarth , 14 Sim. 8 ; Havall v. 
New River Company , 3 De Gex & 
Smale, 394 ; Beale v. Symonda, 16 
Bear. 406; Gallard v. Hawkins , 
27 Ch. D. 298. 

(«) Stat. 47 & 48 Viet. o. 71, 
s. 4. 

(p) 14th August, 1884. 


(q) See sect. 7. 

(r) See ante, pp. 155—157, and 
note to (d\ p. 156. 

(*) Stat. 33 Viet. c. 14. 

(t) See ante, p. 87. 

(u) Barrow v. Wadkin , 24 Beav. 
1 ; Sharp y. St. Sauveur , L. R., 
7 Ch. Ap. 343 ; overruling Rat- 
ion v. Stordy f 3 Sm. & Giff. 230. 

(*) Hu Hourmelin v. Sheldon , 1 
Beav. 79 ; 4 My. & Or. 525. 

(y) Ante, p. 89. 
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may be taken, acquired, held and disposed of by an 
alien in the same manner in all respects as by a 
natural-bom British subject ; and a title to real and 
personal property of every description may be derived 
through, from or in succession to an alien in the same 
manner in all respects as through, from or in succession 
to a natural-bom British subject (s). In the event of Treason, 
high treason being committed by the cestui quo trust of 
an estate in fee simple, it was the better opinion that 
his equitable estate would be forfeited to the crown (a). 

But, as we have seen ( b ), all forfeitures for treason are 
now abolished (<?). By a statute of the present reign (//), Failure of 
both the lord’s right of escheat, and the crown’s right 
of forfeiture, had already been taken away in the case of 
the failure of heirs or corruption of blood of the trustee , 
except so far as he himself might have any beneficial 
interest in the lands of which he was seised 

Trustees, as we have seen (/), are invariably made 
joint tenants. So that, if there ore more trustees than 
one, upon the death of one of them the estate in any 
land subject to the trust vests at once in tho surviving 
trustees or trustee. Formerly, upon the death of a sole 
or sole surviving trustee of lands, the legal estate therein 
passed to his devisee or heir at law ((f) , according as ho 
had or had not devised the same by his will, in oaoh 
case subject to the trust (//). The devolution of trust 
estates upon the death of a sole or sole surviving trustee 
after the 31st December, 1881, is different. For by 
the Conveyancing and Law of Property Act, 1881 (t) 9 


(z) Stat. 33 Viet. c. 14, s. 2. 

(< a ) 1 Hale, P. C. 249. 

(b) Ante, p. 80. 

(c) Stat. 33 & 34 Viet. c. 23. 

(d) Stat. 13 & 14 Viet. c. 60, 
repealing stat. 4 & 5 Will. IV. 
c. 23, to the same effect. 

( e ) Stat. 13 & 14 Viet. c. 60, 
s. 47. 


(/) Ante, p. 164. 

( g ) Ah to the devolution of the 
estate of a bare truHteo between 
the 7th Aug. 1874, and the 31»t 
Dec. 1881, see Williams’s Con- 
veyancing Statutes, 17, 18 ; ante, 
p. 141. 

(4) See ante, note (y) to p. 193. 
(i) Stat. 44 & 45 Viet. c. 41, 
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Descent of an 

equitable 

estate. 


Creation and 
transfer of 
trust estates. 

Statute of 
Frauds. 


where an estate or interest of inheritance, or limited to 

A 

the heir as special occupant, in any tenements or here- 
ditaments, oorporeal or incorporeal, is vested on any 
trust, in any person solely, the same shall, on his death, 
notwithstanding any testamentary disposition , devolve to 
and become vested in his personal representatives or 
representative from time to time, in like manner as if 
the same were a chattel real vesting in them or him; 
and accordingly all the like powers for one only of 
several joint personal representatives, as well as for a 
single personal representative, and for all the personal 
representatives together, to dispose of and otherwise 
deal with the same, shall belong to the deceased’s per- 
sonal representatives or representative from time to 
time, with all the like incidents, but subject to all the 
like rights, equities, and obligations, as if the same were 
a chattel real vesting in them or him ; and for the 
purposes of this enactment, the personal representatives, 
for the time being, of the deceased are to be deemed in 
law his heirs and assigns, within the meaning of all 
trusts and powers. 

The descent of an equitable estate on intestacy follows 
the rules of the descent of legal estates ; and, therefore, 
in the case of gavelkind and borough-English lands, 
trusts affecting them will descend according to the 
descendible quality of the tenure (/c). 

Trusts or equitable estates may be created and passed 
from one person to another, without the use of any par- 
ticular ceremony or form of words (/). But, by the 
Statute of Frauds (m), it is enacted (»), that no action 

s. 30 ; see Williams’s Convey- (l) 1 Sand. Uses, 315, 316 (343, 
ancing Statutes, 170—176; He 344, 5th ed.). 

Filling's Trusts , 26 Ch. D. 432. (w) 29 Car. II. c. 3. 

(A?) 1 Sand. Uses, 270 (282, 6th (;?) Sect. 4 ; Sug. V. & P. c. 4, 

pp. 121 et seq., 14th ed. 
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shall be brought upon any agreement made upon con- 
sideration of marriage, or upon any contract or sale of 
lands, tenements, or hereditaments, or any interest in or 
concerning them, unless the agreement upon which suoh 
action shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to 
be charged therewith, or some other person thereunto 
by him lawfully authorized. It is also enacted (o), that 
all declarations or creations of trusts or confidences of 
any lands, tenements or hereditaments, shall be mani- 
fested and proved by some writing, signed by the party 
who is by law enabled to declare such trusts, or by his 
last will in writing ; and further (/>), that all grants and 
assignments of any trust or confidence shall likewise be 
in writing, signed by the party granting or assigning 
the same, or by his last will. Trusts arising or result- 
ing from any conveyance of lands or tenements, by 
implication or construction of law, and trusts trans- 
ferred or extinguished by an act or operation of law, 
arc exempted from this statute {q). In the transfer of 
equitable estates it is usual, in praetioe, to adopt con- 
veyances applicable to the legal estate ; but this is 
never necessary (/•). If writing is used, and duly 
signed, in order to satisfy the Statute of Frauds, and 
the intention to transfer is clear, any words will answer 
the purpose (»). It may be mentioned that any person, 


(o) Sect. 7 ; Tierney v. Wood , 
19 Beav. 330 ; Dye v. Dye , 13 Q. 
B. D. 147. 

(p) Sect. 9. 

(?) 29 Car. II. c. 3, s. 8. 

(r) 1 Sand. Uses, 342 (377, 5th 

(s) Agreements, the matter 
whereof is of tho value of five 
pounds or upwards, now bear a 
stamp duty of sixpence, which 
may be denoted by an adhesive 
stamp, which is to be cancelled by 


the person by whom the agreement 
is first executed. Stat. 33 k 34 
Viet. c. 97, s. 36. Tho stamp is 
cancelled by writing on or across 
tho stamp the name or initials of 
the person required by law to 
cancel the same, or the name or 
initials of his firm, together with 
the true date of his so writing. 
Stat. 33 & 34 Viet. c. 97, s. 24. 
Declarations of trust of any pro- 
perty made by any writing not 
being a deed or will, or an instru- 
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who is beneficially entitled in possession to an equitable 
estate for his life, now has the powers of leasing, sale 
and other powers given to a tenant for life by the 
Settled Land Act, 1882 (£). 


Sale of land 
by auction. 


Opening of 

biddings 

abolished. 


The sale of real estate by auction is now regulated 
by an Act which renders invalid every such sale where 
a puffer is employed ; and which requires that the par- 
ticulars or conditions of sale shall state whether the sale 
is without reserve, or subject to a reserved price, or 
whether a right to bid is reserved. And if the sale is 
stated to be without reserve or to that effect, the seller 
may not employ any person to bid at the sale, and the 
auctioneer may not knowingly take any bidding from 
any such person. But where the sale is declared to be 
subject to a right for the seller to bid, he or any one 
person on his behalf may hid at the auction in such 
manner as he may think proper (i u ). This Act also very 
properly abolishes a practice which had long prevailed 
in Courts of Chanoery of opening the biddings after a 
sale by auction of land under their authority, if a price 
considerably higher were afterwards offered ; so that 
a bond fide purchaser was never sure of his bargain. 
But now the highest bond fide bidder is to be declared 
and allowed the purchaser, except in the case of fraud 
or improper conduct in the management of the sale (%). 


Where time 
not of essence 
in Equity, not 
to be of 
essence in any 
Courts. 


Courts of Equity, looking to the substance of con- 
tracts rather than to the letter, have been in the habit 
of enforcing their performance, in some cases where the 
time fixed has gone by, and the contract has therefore, 
aooording to the letter of the law, come to an end. 


ment chargeable with ad valorem s. 2, sub-ss. 5, 10 (i) ; see ante, 
duty, bear the same duty as ordi- pp. 35 — 38, 43 — 47, 49 — 54. 

nary deeds. Stat. 33 & 34 Viet. * («) Stat. 30 & 31 Viet. c. 48, 
o. 97, schedule; ante, p. 181. ss. 4 , 5, 6. 

M Stat. 45 & 46 Viet. c. 3$, b. 7. 
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The Supreme Court of Judicature Act, 1873 (//), which 
transferred to the Court thereby established the juris- 
diction of the superior Courts both of law and equity, 
accordingly provides (s), that stipulations in contracts, as 
to time or otherwise, which would not, before the com- 
mencement of that Act, have been deemed to be, or to 
have beoome, of the essence of such contracts in a Court 
of Equity, shall receive in all Courts the same construc- 
tion and effect as they would have theretofore received 
in equity. 


The County Courts have now jurisdiction in equity County Courts 
in all suits for specifio performance of, or for reforming, 
delivering up or cancelling of, any agreement for the 
sale, purchase or lease of any property, where, in the 
case of a sale or purchase, the purchase-money, or in 
case of a lease the value of the property, shall not 
exceed five hundred pounds (u). 


Trust estates, besides being subject to voluntary Trust estates 
alienation, are also liable, like estates at law, to in- 
voluntary alienation for the payment of the owner’s 
debts. By the Statute of Frauds it was provided, that The statute 
if any cestui que trust should die, leaving a trust in tee 
simple to descend to his heir, such trust should be assets 
fey descent, and the heir should be chargeable with the 
obligation of his ancestors for and by reason of such 
assets, as fully as he might have been if the estate in 
law had descended to him in possession in like manner 
as the trust descended (b). And the subsequent statutes 


(y) Stat. 36 & 37 Viet. c. 66. 

(z) Sect. 26, subsect. (7), 
amended by stat. 38 & 39 Viet, 
c. 77, s. 10. 

(a) Stat. 30 & 31 Viet. c. 142, 
b. 9. 

(b) Stat. 29 Car. II. c. 3, b. 10. 
Before this provision tbe Court of 


Chancery had refused to give the 
bond creditor any relief. Bennet 
▼. Box , 1 Ch. Ca. 12; Prat v. 
Colt , ib. 128. These decisions, in 
all probability, gave rise to the 
above enactment. See 1 Wm. 
Black. 159; 1 Sand. Usee, 276 
(289, 5th ed.). 
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to which we have before referred, for preventing the 
debtor from defeating his bond creditor by his will, and 
for rendering the estates of all persons liable on their 
decease to the payment of their just debts of every kind, 
apply as well to equitable or trust estates as to estates 
at law (c). 


Judgment 

debts. 

The Statute 
of Frauds. 


The same Statute of Frauds also gave a remedy to 
the creditor who had obtained a judgment against his 
debtor, by providing (d), that it should be lawful for 
every sheriff or other officer to whom any writ should 
be directed, upon any judgment, to deliver execution 
unto the party in that behalf suing, of all such lands 
and hereditaments as any other person or persons 
should be seised or possessed of in trust for him against 
whom execution teas sued , like as the sheriff or other 
officer might have done if the party against whom exe- 
cution should be sued had been seised of such lands or 
hereditaments of such estate as they be seised of in trust 
for him at the time of execution sued . This enactment 
was evidently copied from a similar provision made by 
a statute of Henry VII. (e), respecting lands of which 
any other person or persons were seised to the use of him 
against whom execution was sued ; and which statute of 
course became inoperative when uses were, by the 
Statute of Uses (/), turned into estates at law. The 
construction placed upon this enactment of the Statute 
of Frauds was more favourable to purchasers than that 
placed on the statute of Edward I. ( g ), by which fee 
simple estates at law were first rendered liable to judg- 
ment debts. For it was held that although the trustee 


(e) Stat. 3 Wm. & Mary, c. 14, 
s. 2; 47 Geo. III. c. 74; 11 
Geo. IV. & 1 WiU. IV. c. 47 ; 
3 & 4 WiU. TV. c. 104 ; 32 & 33 
Viot. o. 46 ; 46 & 47 Viot. o. 62, 
b. 126 ; ante, pp. 105 — 107. 


{d) Stat. 29 Car. II. c. 3, s. 10. 
(a) Stat. 19 Hen. VII. c. 16. 
(/) Stat. 27 Hen. VIH. c. 10. 
{$) Stat. 13 Edw. I. c. 18; ante, 
p. 109. 
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might have been seised in trust for the debtor at the 
time of obtaining the judgment, yet if he had conveyed 
away the lands to a purchaser before execution was 
actually sued out on the judgment, the lands could not 
afterwards be taken ; because the trustee was not, in the 
words of the statute, seised in trust for the debtor at the 
time of execution sued (//). The Act for extending the 
remedies of creditors against the property of debtors (/), 
however, deprived purchasers of this advantage, in con- 
sideration perhaps of the greater facilities which it 
afforded in the search for judgments ; for it provided (/»•), 
that execution might be delivered, under the writ of 
elegit, of all such lands and hereditaments as the person 
against whom execution was sued, or any person in 
trust for him , should have been seised or possessed of 
at the time of entering up the judgment, or at any time 
afterwards; and a remedy in equity was also given to 
the judgment creditor against all lands and heredita- 
ments of or to which the debtor should at the time of 
entering up the judgment, or at any timo afterwards, 
be seised, possessed or entitled for any estate or in- 
terest whatever at law or in equity(t), But tlio still New enact 
more recent enactments (jw), to which we have before monts ’ 
referred (w), have greatly diminished the effect of these 
provisions. 


Trust estates are subject to debts due to the crown Crown debt*, 
in the same manner and to the same extent as estates 
at law ( o ). They are also equally liable to involuntary Bankruptcy, 
alienation on the bankruptcy of the cestui que trust . 

But, on the bankruptcy of the trustee, the legal estate 


(A) Runt v. Cola , Com. 226 ; 
Rarrii v. Pugh, 4 Bing. 335 ; 12 
J. B. Moore, 577. 

(i) Stat. 1 & 2 Viet. c. 110; 
ante, p. 110. 

(k) Sect. 11. 

(0 Sect. 13. 


(m) Stats. 2 & 3 Viet. c. 1 1, s. 5 ; 
23 & 24 Viet. c. 38, ss. 1, 2 ; 
27 & 28 Viet. c. 112. 

(») Ante, pp. Ill — 114. 

(o) King y. Smith , Sug. Vend. 
& Pur., Appendix, No. 15, p. 1098, 
11th ed. 
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The Trustee 
Act, 1850. 


Vesting order. 


New trustees. 


in the premises of which he is trustee remains vested in 
him and does not pass to the trustee for his creditors ( p ) ; 
and the same rule formerly applied to cases of insol- 
vency 


The circumstance of property being vested in trus- 
tees sometimes occasions inconvenience. A trustee 
may become lunatic, or may leave the country, or may 
refuse to convey, when required, the lands of which 
he is trustee. In order to remedy the inconvenience 
thus occasioned to the persons beneficially entitled, it is 
provided by Acts of Parliament of the present reign (r) 
that, in the case of a lunatic trustee, the Lord Chan- 
cellor, or the judges entrusted by the Queen’s sign 
manual with the care of the persons and estates of 
lunatics, and the Chancery Division of the High Court 
in other cases, may make an order vesting the lands in 
any other person or persons; and such an order will 
operate as a valid conveyance of such lands accordingly. 
It is also provided that, whenever it is expedient to 
appoint a new trustee, and it is inexpedient, difficult, or 
impracticable to do so without the assistance of the 
Court, the Court may make an order appointing a new 
trustee or new trustees, either in substitution for or in 
addition to any existing trustee or trustees («), or whether 
there be any existing trustee or not (t) . The Court is also 
empowered to appoint a new trustee in the place of any 
trustee who shall have been convicted of felony ( u ), or 
adjudged bankrupt (v). And upon making any order 


(p) Stat. 46 & 47 Viet. o. 62, 
88. 20, 44, 168 ; see Williams on 
Personal Property, 224,232—234. 

{q) Sims v. Thomas , 12 Ad. & 
El. 636. 

(r) Stats. 13 & 14 Viet. c. 60, 
and 16 & 16 Viet. o. 66, repealing 
and consolidating stats. 11 Geo. 
IV. & 1 Will. IV. o. 60 ; 4 & 6 
Will. IV. c. 23, and 1 & 2 Viet. 


o. 69. See also stats. 36 & 37 
Viet. c. 66, and 38 & 39 Viet, 
o. 77, s. 7. 

(#) Stat. 13 & 14 Viot. c. 60, 
s. 32. 

W Stat. 16 & 16 Viet. c. 66, 
s. 9. 

(w) Sect. 8. 

M Stat. 46 & 47 Viot. c. 62, 
s. 147. 
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appointing a new trustee, the Court may direct that any Vesting 
lands subject to the trust shall vest in the person or per- order8 ‘ 
sons who, upon the appointment, shall be the trustee or 
trustees for such estate as the Court shall direct ; and 
such order will have the same effect as if the person or 
persons who before such order were the trustee or 
trustees (if any) had duly executed all proper con- 
veyances of such lands (a*). Property held in trust for Charity pro- 
charities may also be vested by the Court in new P 01 ^* 
trustees, or in the official trustee of charity lands, with- 
out any conveyance (y). But every such order is now 
chargeable with a stamp duty of 10s. (z). Every trustee 
appointed by the Court has, as well before as after the 
trust property becomes vested in him, the same powers, 
authorities and discretions, and may in all respects aot, 
as if he had been originally appointed a trusteo by the 
instrument, if any, creating the trust (a). All the County 
power and authority of the Court, in any of the above- CourtH - 
mentioned matters, is now vested in the County Courts, 
in all proceedings in which the trust estate or fund to 
which the proceeding relates shall not exceed in amount 
or value the sum of five hundred pounds (/;). By Property held 
another Act of Parliament (c) provision is made for 
vesting the property of congregations or societies for pur- 
poses of religious worship or education in new trustees 
from time to time without any conveyance. The pro- Literary and 
visions of this Act have recently been extended to 
Literary and Scientific Institutions (d ) ; and also to Burial^ 
burial grounds (e). The Act to facilitate the incorpora- 


Stat. 13 & 14 Viet. c. 60, 

* / 

s. 34. 

(y) Stat. 13 & 14 Viet. c. 60, 
s. 45. Stats. 16 & 17 Viet. c. 137, 
8. 48 ; 18 & 19 Viet. c. 124, s. 15 ; 
23 & 24 Viet. c. 136 ; 25 & 26 Viet, 
c. 112; 32 & 33 Viet. o. 110. 

(z) Stat. 33 & 34 Viet. c. 97, 

s. 78. 


(«) Stat. 44 & 45 Viet. c. 41, 
s. 33 ; see ‘Williams’s Convey- 
ancing Statutes, 180, 181. 

(5) Stat. 28 & 29 Viet. c. 99, 
s. 1. 

(<?) Stat. 13 & 14 Viet. c. 28. 

(d) Stat. 17 & 18 Viet. c. 112, 
8 . 12 . 

(e) Stat. 32 & 33 Viet. c. 36. 
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Statutory- 
power to 
appoint new 
trustees. 


tion of trustees of charities for religious, educational, 
literary, scientific and public charitable purposes has 
already been referred to (/). 

In the year 1860 an Act, commonly called “Lord 
Cranworth’s Act,” was passed, which contained general 
provisions for the appointment of new trustees, similar 
to the powers for that purpose before ordinarily inserted 
in well-drawn trust deeds ( g ). These provisions ex- 
tended only to instruments executed, or wills con- 
firmed or revived by codicil executed after the 28th of 
August, 1860, the date of the Act ( h ). They were 
repealed from after the 31st of December, 1881, by the 
Conveyancing and Law of Property Act, 1881 (?'), 
which has substituted provisions for the appointment 
of new trustees applicable to trusts created either before 
or after its commencement (k). These enactments, how- 
ever, only apply if and as far as a contrary intention is 
not expressed in the instrument, if any, creating the 
trust ; and they have effect subject to the terms of that 
instrument and to any provisions contained therein ( l ). 
By the 31st section of the Act ( m ), where a trustee is 
dead, or remains out of the united kingdom for more 
than twelve months, or desires to be discharged from 
the trusts or powers reposed in or conferred on him, or 
refuses or is unfit to act therein, or is incapable of act- 
ing therein, then the person or persons nominated for 
this purpose by the instrument, if any, creating the 
trust, or if there is no such person, or no such person 
able and willing to act, then the surviving or continu- 
ing trustees or trustee (w) for the time being, or the 

if) Stat. 35 & 36 Viet. c. 24 ; s. 71. 

ante, p. 101. (#) Sect. 31, subs. (8). 

iff) Stat. 23 & 24 Viet. c. 145, (l) Sect. 31, subs. (7). 

ss. 27, 28 ; see Williams’s Con- (m) Sect. 31, subs. (1) ; see 
veyancing Statutes, 177. Williams’s Conveyancing Sta- 

(A) Sect. 34. tutes, 177 et seq. 

(i) Stat. 44 & 45 Viet. c. 41, (w) The provisions of this sec- 
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personal representatives of the last surviving or con- 
tinuing trustee, may, by writing, appoint a new trustee 
or new trustees. Every new trustee so appointed has, 
as well before as after all the trust property becomes 
by law, or by assurance, or otherwise, vested in him, 
the same powers, authorities and discretions, and may 
in all respects act, as if he had been originally appointed 
a trustee by the instrument, if any, creating the trust (o). 

On an appointment of a new trustee, the number of 
trustees may be increased (p). It is not obligatory to 
appoint more than one new trustee, where only one 
trustee was originally appointed, or to fill up the ori- 
ginal number of trustees, where more than two trustees 
were originally appointed ; but, except where only one 
trustee was originally appointed, a trustee will not be 
discharged under the 31st section of the Act from his 
trust unless there will be at least two trustees to perform 
the trust ( q ). Under this section a new trusteo may be 
appointed in the place of a person nominated trustee 
in a will who dies before the testator (/’). 

By the 32nd section of the same Act, where there Retirement 
are more than two trustees, a trustee may retire and oftrUBteo * 
be discharged from the trust, without any now trustee 
being appointed in his place, upon his declaring by 
deed his desire to be discharged, and his co-trustees, 
and such other person, if any, as may be empowered 
to appoint trustees, consenting by deed to his discharge. 

It was not the practice of conveyancers, previously to 
this enactment, to insert any provision of a similar 
nature into trust deeds (s). This section, however, 
applies to trusts created either before or after the 


tion relative to a continuing 
trustee include a refusing or re- 
tiring trustee, if willing to act in 
the execution of the same ; 44 & 
45 Viet. c. 41, s. 31, subs. (6). 

(o) Sect. 31, subs. (5). 

W.R.P. 


(p) Sect. 31, subs. (2). 

{q) Sect. 31, subs. (3). 

(r) Sect. 31, subs. (6). 

(*) See Williams’s Conveyanc- 
ing Statutes, 180. 


P 



210 


OP CORPOREAL HEREDITAMENTS. 


Conveyance 
of trustees’ 
estate. 


May be now 
mado simply 
by a declara- 


oommenoement of the Act (t) 9 but only if and as fax 
as a contrary intention is not expressed in the instru- 
ment, if any, creating the trust: and it has effect 
subject to the terms of that instrument, and to any 
provisions contained therein ( u ). 

When a new trustee was appointed, it was formerly 
necessary for the persons who were trustees when the 
appointment was made, to execute a conveyance of 
their estate in any land subject to the trust to the new 
trustee and the continuing trustees (%) . The conveyance 
was made sometimes by the same deed by which the 
new trustee was appointed, sometimes by a separate 
deed. In deeds of appointment of a new trustee and 
of discharge of a retiring trustee executed after the 
31st of December, 1881, the estate in any land subjeot 
to the trust may be vested in the .future trustees simply 
by a declaration to that effect made by the proper 
persons without any conveyance (y). For, by the 
Conveyanoing and Law of Property Aot, 1881 (s), 
where a deed by which a new trustee is appointed 
oontains a declaration by the appointor to the effect that 
any estate or interest in any land subject to the trust 
shall vest in the persons who by virtue of the deed 
beoome and are the trustees for performing the trust, 
that declaration shall, without any conveyance, operate 
to vest that estate or interest in those persons as joint 
tenants and for the purposes of the trust. And where 
a deed, by which a retiring trustee is discharged under 
the same Aot, oontains a similar declaration by the 
retinng and continuing trustees , and by the other person^ if 

(0 Seot. 32, euba. (4). tutes, 181, 182. 

(#) Seot. 32, subs. (3). (y) Stat. 44 & 45 Viet. c. 41, 

(x) Ezoept in oases where the s. 34, sabs. (5) ; see Williams’s 
estate oonld be vested by order of Conveyancing Statutes, 181 — 185. 
the Court ; see ante, p. 207 ; (z) Seot. 34, subs. (1). 

Williams’s Conveyanoing Sta- 
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any, empowered to appoint trustees, that declaration shall, 
without any conveyance, operate to vest in the con- 
tinuing trustees alone as joint tenants, and for the pur- 
poses of the trust, the estate and* interest to which the 
declaration relates (a). 

It is now provided that a conveyance or transfer Stamp* on 
made for effectuating the appointment of a now trus- J 
tee, is not to he charged with any higher duty than teos * 

10*. (b). 

The concurrent existence of two distinot systems of Law and 
jurisprudence was a peculiar feature of English Law. 

On one side of Westminster Hall a man might have 
succeeded in his suit under circumstances in which he 
would undoubtedly have been defeated on tho other 
side ; for he might have had a title in equity, and not 
at law (being a cestui que trust), or a title at law and 
not in equity (being merely a trustee). In the formor 
case, though he would have succeeded in a chancery 
suit, he never would have thought of bringing an action 
at law ; in the latter oase, he would have succeeded in 
an action at law; but equity would have token care 
that the fruits should be reaped only by tho person 
beneficially entitled. The equitable title was, therefore; 
the beneficial one, but if barely equitable, it might have 
occasioned the expense and delay of a chancery suit to 
maintain it. 


A step was taken towards the amalgamation of law CommonLaw 
and equity by the Common Law Procedure Act, 1854 (c ) , 

(a) Stat. 44 & 45 Viet. c. 41, mg money subject to the trust; 
a. 34, subs. (2). The 34th section subs. (3). 

does not extend to any legal estate (5) Stat. 33 & 34 Viet. c. 97, 

or interest in copyhold or cus- s. 78. 

tomary land, or to land conveyed M Stat. 17 & 18 Viet. c. 125. 
by way of mortgage for secur- The provisions of this Act, stated 
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which conferred on the Courts of Common Law an 
extensive equitable jurisdiction. The plaintiff in any 
action, except replevin and ejeotment, was allowed to 
claim a writ of mandamus commanding the defendant 
to fulfil any duty in the fulfilment of which the plaintiff 
was personally interested (d) y and by the non-perform- 
ance of which he might have sustained damage (c). In 
all cases of breach of contract or other injury, where the 
party injured was entitled to maintain and had brought 
an action, he was allowed to claim a writ of injunction 
against the repetition or continuance of such breach or 
injury (/). If the defendant would have been entitled 
to relief against the judgment on equitable grounds, he 
was allowed to plead, by way of defence to the action, 
the facts which entitled him to such relief (g ) ; and 
the plaintiff might have replied, in answer to any plea 
of the defendant’s, facts which avoided such plea on 
equitable grounds (A). But the facts pleaded were re- 
quired to be such as would entitle the person pleading 
them to absolute and unconditional relief in the Court 
of Chancery, otherwise the plea would not have been 
allowed (i ) . The change effected was not therefore so 
great as might, at first sight, have been supposed. 


in the text, were repealed by stat. 
46 & 47 Viet. c. 49, saving the 
jurisdiction thereby established, 
and reserving the power of 
making rules of Court as to the 
matters contained therein. 

(d) Sect. 68. 

(e) Sect. 69. 

(/) Sect. 79. By the Rules 
of the Supreme Court, 1883 
(Order L., Rule 11), no writ of 
injunction shall be issued. An 
injunction shall be by a judg- 
ment or order, and any such 
judgment or order shall have the 
effect which a writ of injunction 


previously had. 

Stat. 17 & 18 Viet. c. 125, 

s. 83. 

(h) Sect. 85. 

(e) Mines Royal Societies v. 
Magnay y 10 Exch. 489 ; Wodchouse 
v. Farebrother , 5 E. & B. 277 ; 
Wood v. Copper Miners' Company , 
17 C. B. 661 ; Flight v. Gray y 3 
C. B., N. S. 320 ; Gee v. Smart t 8 
E. & B. 313 ; Jeffs v. Fau y Law 
Rep., 1 Q. B. 872 ; Murphy v. 
Glass y Law Rep., 2 P. C. 408; 
Allen v. Walker , Law Rep., 5 
Exoh. 187. 
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Another Act of Parliament conferred a common law juris- The Chancery 
diction upon the Court of Chancery the Chancery 
Amendment Act, 1858 (*), empowered the Court of 
Chancery to award damages like a Court of Law in all 
cases of injunction and specific performance (l ) ; and 
the amount of such damages might have been assessed, 
or any question of fact tried, by a jury before the 
Court itself (w), or by the Court itself without a 

(")• 


In the year 1875, the Supreme Court of Judicature Supreme 
Act, 1873 ( 0 ), to which we havo already referred (;>), j^ l {[ ( ^f iro 
amalgamated all the superior courts of law and equity. Act, 1873. 
By this Act, tho original jurisdiction of the Court 
of Chancery and the old Courts of Common Law was relief, 
vested in the High Court of J ustice ; and provision was 
made for the exercise of appellate jurisdiction by tho 
Court of Appeal (//). The same Act provides (r) that 
if any plaintiff claims to be entitled to any oquitablo 
estate or right, or to relief upon any equitable ground, 
against any deed, instrument or contract, or against any 
right, title or claim whatsoever asserted by the defen- 
dant, or to any relief founded upon a legal right which 
theretofore could only have been given by a Court of 
equity, the Courts respectively, and every judge thereof, 
shall give to such plaintiff the same relief as ought to 
have been given by the Court of Chancery in a suit or 
other proceeding for the same or the like purpose properly 


(/fc) Stat. 21 & 22 Viet. c. 27, 
repealed by stat. 40 & 47 Viet, 
c. 49, saving the jurisdiction 
thereby established, and reserv- 
ing the power of making rules of 
Court as to the matters contained 
therein ; see Sayers v. Collier , 28 
Ch. D. 103, 107, 108. 

(l) Sect. 2. 

(m) Sects. 3, 4. 

(n) Sect. 5. 


(o) Stat. 30 & 37 Viet. c. 06, 
amended by stats. 38 & 39 Viet, 
c. 77 ; 39 A 40 Viet. c. 69 ; 40 
Viet. c. 6 ; 42 & 43 Viet. c. 78; 
44 & 46 Viet. c. 68 ; 47 & 48 Viet, 
c. 01. 

(p) Ante, p. 191. 

(?) Stat. 36 & 37 Viet. c. 06, 
as. 16 — 19. 

(r) Sect. 24, subs. (1). 
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instituted before the passing of the Act. It also pro- 
vides ($), that if any defendant claims to be entitled to 
any equitable estate or right, or to relief upon any equit- 
able ground, against any deed, instrument or oontract, or 
against any right, title or claim asserted by the plaintiff, 
or alleges any ground of equitable defenoe to any claim 
of the plaintiff, the said Courts respectively, and every 
judge thereof, shall give to every equitable estate, right 
or ground of relief so claimed, and to every equitable 
defence so alleged, the same effect, by way of defenoe 
against the claim of the plaintiff, as the Court of Chancery 
ought to have given, if the same or the like matters had 
been relied on by way of defence in any suit or proceed- 
ing, instituted in that Court for the same or the like pur- 
pose before the passing of the Act. Provision is made 
for counterclaims by the defendant (t). Incidental 
equities are also to be recognized by the Courts respec- 
tively and every judge thereof (w). And no cause or 
proceeding at any time pending in the High Court of 
Justice, or before the Court of Appeal, is to be restrained 
by prohibition or injunction; but every matter of equity, 
on which an injunction against the prosecution of any 
such cause or proceeding might have been obtained, if 
the Act had not passed, either unconditionally or on any 
terms or conditions, may be relied on by way of defenoe 
thereto. Proceedings, however, may be stayed as therein 
provided 

Subject to these provisions all legal rights are to 
be recognized as before (y). And, as far as possible, 
all matters in controversy between the parties are to 
be settled in the same action, and all multiplicity of 
legal proceedings concerning any of such matters is 

(*) Stat. 36 & 37 Viot. c. 66, («) Sect. 24, subs. (4). 

s. 24, subs. (2). (x) Sect. 24, subs. (6). 

(0 Sect. 24, subs. (3). (y) Sect. 24, subs. (6). 
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to be avoided (s). The Aot further provides (a), that Mandamus, 
a mandamus or an injunction may be granted by 
an interlocutory order of the Court, in all cases in 
which it shall appear to the Court to be just or con- 
venient that such order should be made ; and any 
such order may be made either unconditionally or 
upon suoh terms and conditions as the Court shall 
think just. 

Trusts, then, are not abolished ; and, as we have Trusts not 
seen, the execution of trusts, charitable and private, is ttbolif4llot1, 
assigned to the Chancery Division of the Court (b). 

The beneficial title is still called the equitable title; 
the terms legal and equitable estate are still in use ; 
and the legal estate may still be vested in some other Logal 
person than the beneficial owner. Every purchaser of 
landed property has, therefore, a right to a good title 
both at law and in equity; and if the legal ostate 
should be vested in a trustee, or any person other than 
the vendor, the concurrence of suoh trustee or other 
person must be obtained for the purpose of vesting the 
legal estate in the purchaser, or, if he should please, in 
a new trustee of his own choosing. When a person 
has an estate at law, and does not hold it subject to 
any trust, he has of course the same estate in equity, 
but without any occasion for resorting to its aid. To 
him, therefore, the doctrine of trusts does not apply : 
his legal title is sufficient ; the law declares the nature 
and incidents of his estate, and equity 1ms no ground 
for interference (e). 

We shall now take leave of equity and equitable 
estates, and proceed, in the next chapter, to explain 
a modern conveyance. 

(z) Stat. 36 & 37 Viet. c. 66, {b) Sect. 34, subs. (3), ante, p. 

8. 24, subs. (7). 

(a) Beet. 26, subs. (8). (#) See Brydge* v. Biydgei, 3 

Yen. 127. 
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CHAPTER IX. 

OP A MODERN CONVEYANCE. 

In modem times, down to the year 1841, the kind of 
conveyance employed, on every ordinary purchase of 
a freehold estate, was called a lease and release ; and 
for every such transaction, two deeds were always re- 
quired. From that time to the year 1845, the ordinary 
method of conveyance was a release merely, or, more 
accurately, a release made in pursuance of the Aot of 
Parliament (a) intituled “ An Act for rendering a 
Release as effectual for the Conveyance of Freehold 
Estates as a Lease and Belease by the same Parties.” 
The object of this Act was merely to save the expense 
of two deeds to every purchase, by rendering the lease 
unnecessary. 

A further alteration was then made, by the Act to 
simplify the transfer of property (&), which enacted (<?), 
that, after the 31st day of December, 1844, every 
person might convey by any deed, without livery of 
seisin, or a prior lease, all such freehold land as he 
might, before the passing of the Act, have conveyed by 
lease and release, and every such conveyance should 
take effect, as if it had been made by lease and re- 
lease ; provided always, that every such deed should be 
chargeable with the same stamp duty as would have 
been chargeable if such conveyance had been made by 
lease and release. 

(a) Stat. 4 & 6 Viet. c. 21, now (ft) Stat. 7 & 8 Viet. o. 76. 

repealed by stat. 37 & 38 Viot. (*) Sects. 2, 13. 

c. 96, 
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This Act, however, had not been in operation more Act to amend 
than nine months when it was repealed by the Act to 
amend the law of real property (rf), which provides, 
that after the 1st of October, 1845, all corporeal tene- 
ments and hereditaments shall, as regards the convey- 
ance of the immediate freehold thereof, be deemed to lie 
in grant as well as in livery. A simple deed of grant 
is therefore now sufficient to grant the freehold or feudal 
seisin of all lands (e). But as a lease and release was 
so long the usual method of conveyance, the nature of 
a conveyance by lease and release should still form a 
snbject of the student’s inquiry ; and with this wo will 
accordingly begin. 

From the little that has already been said concerning A lease for 
a lease for years (/), the reader will have gathered, yoar8 ’ 
that the lessee is put into possession of the promises 
leased for a definite time, although his possession has 
nothing feudal in his nature, for the law still rocognizes 
the landlord as retaining the seisin or feudal possession. 

Entry by the tenant was, however, in ancient times, Entry nooos- 
absolutely necessary to make a complete lease (//) ; al- Bttry ‘ 
though, in accordance with feudal principles, it was 
not necessary that the landlord should depart at once 
and altogether, as he must have dono in the case of 
a feoffment where the feudal seisin was transferred. 

When the tenant has thus gained a footing on the The tenant’* 
premises, under an express contract with his landlord, 2^3 

entry. 

(d) Stat. 8 & 9 Viet. c. 106, related to any deed or instrument 

8. 2. bearing date after the 10th of Oc- 

(e) By the second section of the tober, 1850. This Act with many 
Act, the stamp duty on this single others is now repealed by stat. 
deed was the same as was charge- 33 & 34 Viet. c. 99 ; and the stamp 
able on the lease and release, ex- duties on deeds are now governed 
cept the progressive duty on the by the Stamp Act, 1870, stat. 33 
lease. But the duty on the lease & 34 Viet. c. 97. 

for a year was repealed by stat. (/) Ante, pp. 9, 143. 

13 & 14 Viet. c. 97, s. 6, so far as (y) Litt. s. 459 ; Co. Litt. 270 a. 
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he beoame, with respect to the feudal possession, in a 
different position from a mere stranger; for, he was 
then capable of acquiring suoh feudal possession, with- 
out any formal livery of seisin, by a transfer or convey- 
ance from his landlord, of all his (the landlord’s) estate 
in the premises. Being already in possession by the 
aot and agreement of his landlord, and under a tenancy 
recognized by the law, there was not the same necessity 
for that open delivery of the seisin to him, as there 
would have been to a mere stranger. In his case, 
indeed, livery of seisin would have been improper, for 
he was already in possession under his lease (h ) ; and, as 
a delivery of the possession of the lands could not, there- 
fore, be made to him, it was necessary that the land- 
lord’s interest should be conveyed in some other manner. 
Now the ancient common law always required that a 
transfer or gift of every kind relating to real property 
should be made, either by actual or symbolical delivery 
of the subject of the transfer, or, when this was impos- 
sible, by the delivery of a written document (i) . But 
in former times, as we have seen (k), every writing was 
under seal ; and a writing so sealed and delivered is 
in faot a deed. In this case, therefore, a deed was re- 
quired for the oonveyanoe of the landlord’s interest (/) ; 
and such conveyance by deed, under the above circum- 
A release. stances, was termed a release* To a lease and release 


of this kind, it is obvious that the same objection applies 
Inconvenience as to a feoffment : the inoonvenienoe of actually going 
of lease with on p rem i ses ig no t obviated; for the tenant must 

enter before he can reoeive the release. In the very 
early periods of our history, this kind of oircuitous 
conveyance was, however, oooasionaily used. A lease 
was made for one, two, or three years, completed by the 


(A) Litt. s. 460 ; Gilb. Uses and ante, p. 13. 

Trusts, 104 (223, 8rd ed.). (*) Ante, p. 179. 

(i) Co. Litt. 9 a ; Doe d. Were (l) Shop. Touch. 320. 

v, Cole , 7 Bam. k Grass. 243, 248 ; 
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actual entry of the lessee for the express purpose of 
enabling 1 him to reoeive a release of the inheri tan ce, 
which was accordingly made to him a short time after- 
wards. The lease and release, executed in this manner, 
transferred the freehold of the releasor as effectually as 
if it had been oonveyed by feoffment (m). But a lease 
and release would never have obtained the prevalence 
they afterwards aoquired had not a method been found 
out of making a lease, without the necessity of actual 
entry by the lessee. 

The Statute of Uses(w) was the means of accom- 
plishing this desirable object. This statute, it may be 
remembered, enacts, that when any person is seised of 
lands to the use of another, he that has the use shall be 
deemed in lawful seisin and possession of the lands, for 
the same estate as he has in the use. Now, besides a 
feoffment to one person to the use of another, there 
were, before this statute, other modes by which a use 
might be raised or created, or, in other words, by which 
a man might become seised of lands to the use of some 
other person. Thus, — if before the Statute of Uses, a 
bargain was made for the sale of an estate, and the 
purchase-money paid, but no feoffment was executed to 
the purchaser, — the Court of Chanoery, in analogy to 
its modem doctrine on the like occasions (o), consi- 
dered that the estate ought in conscience immediately 
to belong to the person who paid the money, and, there- 
fore, held the bargainor or vendor to be immediately 
seised of the lands in question to the me of the pur- 
chaser (p ) . This proper and equitable doctrine of the 
Court of Chancery had rather a curious effect when the 
Statute of Uses came into operation ; for, as by means 

(m) 2 Sand. Uies, 61 (74, 6th (p) 2 Sand. Use*, 43 (63, 6th 

ecL); Gilb. Uses and Tract*, 49 

(») 27 Hen. Vm. o. 10. (94, 3rd ed.). 

(o) Ante, p. 197. 


Tho Statute 
of Uaet». 


Bargain and 
sale. 
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of a contract of this kind the purchaser became entitled 
to the me of the lands, so, after the passing of the 
statute, he became at once entitled, on payment of his 
purchase-money, to the lawful seisin and possession: 
or rather, he was deemed really to have, by force of the 
statute, such seisin and possession, so far at least as it 
was possible to consider a man in possession, who in fact 
was not (17). It, consequently, came to pass that the 
seisin was thus transferred from one person to another, 
by a mere bargain and sale , that is, by a contract for 
sale and payment of money without the necessity of a 
feoffment, or even of a deed ( r ^ ; and, moreover, an 
estate in fee simple at law was thus duly oonveyed from 
one person to another without the employment of the 
technical word heirs, which before was necessary to 
mark out the estate of the purchaser ; for it was pre- 
sumed that the purchase-money was paid for an estate 
in fee simple (s ) ; and as the purchaser had, under his 
contract, such an estate in the use, he of course became 
entitled, by the very words of the statute, to the same 
estate in the legal seisin and possession. 

The mischievous results of the statute, in this par- 
ticular, were quickly perceived. The notoriety in the 
transfer of estates, on which the law had always laid so 
much stress, was at once at an end ; and it was per- 
ceived to be very undesirable that so important a matter 
as the title to landed property should depend on a mere 


(q) Thus, he could not main- 
tain an action of trespass without 
being actually in possession, for 
this aotion is founded on the dis- 
turbance of the aotual possession, 
which is evidently more than 
the Statute of Uses, or any other 
statute, can give. Gilb. Uses, 81 
(185, 3rd ed.) ; 2 Fonb. on Equity, 
12 ; Harrison y. Blackburn , 17 


C. B., N. S. 678. See, however, 
Anon., Cro. Eliz. 46 ; Com. Dig. 
tit. Uses (I) ; 1 Jeelis v. Blain , 18 
C. B., N. S. 90 ; HadfieWs case, 
L. R., 8 C. P. 306. 

(r) Dyer, 229 a ; Comyns* Di- 
gest, tit. Bargain and Sale (B. 1, 
4) ; Gilb. on Uses and Trusts, 87, 
271 (197, 476, 3rded.). 

(») Gilb. Uses, 62 (116, 3rded.). 
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verbal bargain and money payment, or bargain and 
sale, as it was termed. Shortly after the passing of the Bargains a 
Statute of Uses, it was accordingly required by another 
Act of Parliament (f) y passed in the same year, that 
every bargain and sale of any estate of inheritance or 
freehold should be made by deed indented and enrolled, 
within six months (which means lunar months) from 
the date, in one of the Courts of Record at Westminster, 
or before the cast oh rotuloram and two justices of the 
peace and the clerk of the peace for the county in 
which the lands lay, or two of them at least, whereof 
the clerk of the peace should bo one. A stop was thus 
put to the secret conveyance of estates by mere contract 
and payment of money. For a deed entered on the 



records of a Court is of course opon to public inspection ; 
and the expense of enrolment was, in some degree, 
a counterbalance to the inconvenience of going to the 


lands to give livery of seisin. It was not long, however, A loophole 
before a loophole was discovered in this latter statute, the atututo! 


through which, after a few had ventured to pass, all the 


world soon followed. It was perceived that the Act spoke 


only of estates of inheritance or freehold , and was silent 

as to bargains and sales for a mere term of years, which 

is not a freehold. A bargain and sale of lands for a Bargain and 

year only was not therefore affected by the Act («), hut hale 

remained still capable of being accomplished by word 

of mouth and payment of money. The entry cn the 

part of the tenant, required by tho law (r), was supplied 

by the Statute of Uses ; which, by its own force, placed 

him in legal intendment in possession for the same estate 

as he had in the use, that is, for the term bargained and 


(t) 27 Hen. VIII. c. 16. Deeds preme Court, 1883, Order LXI., 
of bargain and sale may now bo rule 9. 

enrolled in the Central Office of («) Gilb. Uses, 98, 296 (214, 
the Supreme Court ; stats. 36 & 502, 3rd ed.) ; 2 Sand. Laos, 63 

37 Viet. c. 66, ss. 16, 77 ; 42 & (75, 5th ed.). 

43 Viet. c. 78 ; Rules of the Su- (r) Ante, p. 217. 
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sold to him (w). And as any pecuniary payment, how- 
ever small, was considered sufficient to raise a use (r), 
it followed that if A., a person seised in fee simple, 
bargained and sold his lands to B. for one year in con- 
sideration of ten shillings paid by B. to A., B. became, 
in law, at once possessed of an estate in the lands for 
the term of one year, in the same manner as if he had 
actually entered on the premises under a regular lease. 
Here, then, was an opportunity of making a convey- 
ance of the whole fee simple, without livery of seisin, 
entry or enrolment. When the bargain and sale for a 
year was made, A. had simply to release by deed to B. 
and his heirs his (A.’s) estate and interest in the pre- 
mises, and B. became at once seised of the lands for 
an estate in fee simple. This bargain and sale for a 
year, followed by a release, is the modern conveyance 
by lease and release — a method which was first practised 
by Sir Francis Moore, serjeant-at-law, at the request, 
it is said, of Lord Norris, in order that some of his 
relations might not know what conveyance or settle- 
ment he should make of his estate (y) ; and although the 
efficiency of this method was at first doubted (s), it was, 
for more than two centuries, the common means of con- 
veying lands in this country. It will be observed that 
the bargain and sale (or lease as it is called) for a year 
derived its effect from the Statute of Uses ; the release 
was quite independent of that statute, having existed 
long before, and being as ancient as the common law 
itself (a). The Statute of Uses was employed in the 
conveyance by lease and release only for the purpose 
of giving to the intended releasee, without his aotually 
entering on the lands, such an estate as would enable 


(u>) G-ilb. Uses, 104 (223, 3rd 
ed.). 

(x) 2 Sand. Uses, 47 (57, 5th 
ed.). 

(y) 2 Prest. Oonv. 219. 


(*) Sugd. note to Gilb. Uses, 
328 ; 2 Prest. Conv. 231 ; 2 Fonb. 
Eq. 12. 

(«) Sugd. note to Gilb. Uses, 
229. 
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him to receive the release. When this estate for one 
year was obtained by the lease, the Statute of Uses had 
performed its part, and the fee simple was conveyed to 
the releasee by the release alone. The release would, 
before the Statute of Uses, have oonveyed the fee simple 
to the releasee, supposing him to have obtained that 
possession for one year, which, after the statute, was 
given him by the lease. After the passing of the 
Statute of Frauds (b), it became necessary that every 
bargain and sale of lands for a year should be put into Barprain and 
writing, as no pecuniary rent was ever reserved, the mu*/ be fcT** 
consideration being usually five shillings, the reoeipt of writi 
which was acknowledged, though in fact it was never 
paid. And the bargain and sale, or lease for a year, 
was usually made by deed, though this was not abso- 
lutely necessary. It was generally dated the day before 
the date of the release, though executed on the same 
day as the release, immediately before the execution of 
the latter (c). 

This cumbrous contrivance of two deeds to every Act aboliah- 
purchase continued in constant use down to the year fof ay°Ji!^ 
1841, when the Act was passed to which we have before 
referred ( d ), intituled “ An Aot for rendering a Release 
as effectual for the Conveyance of Freehold Estates as 
a Lease and Release by the same Parties.” This Act 
provided that every deed or instrument of release of a 
freehold estate, or purporting or intended to be so, 
which should be expressed to be made in pursuance of 
the Act, should be as effectual, and should take effect as 
a conveyance to uses or otherwise, and should operate in 
all respects as if the releasing party or parties, who 
should have executed the same, had also executed, in due 

(3) Stat. 29 Car. II. c. 3 ; ante, lease, 
p. 183. (d) Stat. 4 A 6 Viet. c. 21, 

(c) See Appendix (D.) for the repealed a a obsolete by atat. 37 A 
form of deeds of lease and re- 38 Viet. o. 96; ante, p. 216. 
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form, a deed or instrument of bargain and sale, or lease 
for a year, for giving effect to such release, although no 
such deed or instrument of bargain and sale, or lease 
for a year, should be executed. As we have seen, since 
the year 1845 (e) 9 a deed of grant has been alone suffi- 
cient for the conveyance of all corporeal hereditaments. 

The legal seisin being thus capable of being trans- 
ferred by a deed of grant, there is the same necessity 
now as there was when a feoffment was employed, that 
the estate which the purchaser is to take should be 
marked out (/). If he has purchased an estate in fee 
simple, the conveyance must be expressed to be made 
to him and his heirs or to him in fee simple {g ) ; for the 
construction of all conveyances, wills only excepted, is 
in this respect the same ; and a conveyance to the 
purchaser simply, without these words, would merely 
convey to him an estate for his life, as in the case of a 
feoffment (h ) . In this case also, as well as in a feoff- 
ment, it is the better opinion that, in order to give 
permanent validity to the conveyance, it is necessary 
either that a consideration should be expressed in the 
conveyance, or that it should be made to the use of the 
purchaser as well as unto him (?*) : for a lease and 
release was formerly, and a deed of grant is now, as 
much an established conveyance as a feoffment ; and 
the rule was, before the Statute of Uses, that any 
conveyance , and not a feoffment particularly, made to 
another without any consideration, or any declaration 
of uses, should be deemed to be made to the use of the 
party conveying. In order, therefore, to avoid any 
such construction, and so to prevent the Statute of 

W Ante, p. 217. (i) 2 Sand. Uses, 64—69 (77— 

(/) Step. Touch. 327 ; see ante, 84, 6th ed.) ; Sugd. note to Gilb. 
P* 174. Uses, 233; see ante, pp. 164, 

(g) See ante, pp. 176, 176. 178. 

(A) Shop. Touch. 327. 
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Uses from immediately undoing all that has been done, 
it is usual to express, in every conveyance, that the 
purchaser shall hold, not only unto, but unto and to ttie 
use of himself and his heirs. 

A conveyance might also have been made by lease A oonveyanoe 
and release, as well as by a feoffment, to one person and milde 
his heirs to the use of some other person and his heirs ; 
and, in this case, as in a similar feoffment, the latter 
person took at once the wholo fee simple, the former 
being made, by the Statute of Uses, merely a conduit- 
pipe for conveying the estate to him (j). This extra- 
ordinary result of the Statute of Uses is continually 
relied on in modern conveyancing ; and it may now be 
accomplished by a deed of grant in the snmo manner as 
it might have been before effected by a lease and release. 

It has been found particularly advantageous as a means A man cannot 
for avoiding a rule of law, that u man cannot make any 
conveyance to himself ; thus if it were wished to make 
a conveyance of lands from A., a person solely seised, 
to A. and B. jointly, this operation could not, before 
the Statute of Uses, have been effected by less than two 
conveyances ; for a conveyance from A. directly to A. 
and B. would have passed the whole estate solely to 
B. (/r) . It would, therefore, have been requisite for A. 
to make a conveyance to a third person, and for such 
person then to re- convey to A. and B. jointly. And 
this was the method actually adopted, under similar 
circumstances, with respect to leasehold estates and 
personal property, which are not affected by the Statute 
of Uses, until an Act was passed by which any person 
may now assign leasehold or personal property to him- 
self jointly with another (/) ; but this Act does not 

(j) See ante, p. 189. Rep. 695. 

(*) Perkins, s. 203. So a man (/) Stat. 22 & 23 Viet. c. 35, 
cann ot covenant to pay money to s. 21 ; see William# on Personal 
hims elf and another on a joint Property, C41, 12th od. 
account ; Faulkner v. Zotce, 2 Ex. 

W.R.P. 


Q 
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extend to freeholds. If the estate were freehold, 
previously to the year 1882, A. must have conveyed to 
B. and his heirs, to the use of A. and B. and their 
heirs; and a joint estate in fee simple would have 
immediately vested in them both. In conveyances 
made after the 31st December, 1881 (m), the like 
result may be obtained without the aid of the Statute 
of TJses. For by the Conveyancing and Law of Pro- 
But a man perty Act, 1881 (n), freehold land may now be conveyed 
v^^fr^holds" a P erson himself jointly with another person by 
tohimself the like means by which it might be conveyed by him 
^another°' lth f° another person. But this enactment does not appear 
to enable a man to make any conveyance to himself 
otherwise than jointly until another person . Suppose, 
then, a person should wish to convey a freehold estate 
to another, reserving to himself a life interest, — without 
the aid of the Statute of Uses he would be unable to 
accomplish this result by a single deed (o). But, by 
and may means of the statute, he may make a conveyance of the 
another t ?o his property to the other and his heirs, to the me of himself 
own use. (the oonveying party) for his life, and from and imme- 
diately after his decease, to the me of the other and his 
heirs and assigns, or in fee simple ( p). By this means 
the conveying party will at onoe become seised of an 
estate only for his life, and after his decease an estate 
in fee simple will remain for the other. 


own use. 


Form of a 
conveyance. 


The reader may now turn his attention to the form 
of a deed of conveyance by grant. Since the com- 
mencement of the Conveyancing and Law of Property 
Aot, 1881, that is, after the 31st December, 1881 (<?), 
deeds of conveyance may be drawn in shorter form 


(#») Stat. 44 & 45 Viot. c. 41, 
B. 50, subs. 2, a. 1, subs. 2. 

(») Stat. 44 & 45 Viot. o. 41, 
s. 50; Williams’s Conveyancing 
Statutes, 223. 


(o) Perk. as. 704, 705 ; Toule 
v. Jones, 13 Mee. & Weis. 534. 

(p) See ante, pp. 175, 176. 

(q) Stat. 44 & 45 Viet. c. 41, 
s. 1, subs. 2. 
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than that previously in use, if the provisions of that 
Act be relied on. But, before the student can compre- 
hend, much less avail himself of the changes in the 
practice of conveyancing rendered possible by that Aot, 
it is necessary that he should understand the form of 
and clauses usual in an ordinary purchase deed of the An ordinary* 
kind in use previously to the commencement of the Act. P urclim5edee< ^ 
He is accordingly presented with a specimen of such a 
deed, of the simplest order : — 

“ THIS INDENTURE (r) made the first day of Bat©. 

“ January 1846 between A. B. of Ckeapsido in the Partiee. 

“ city of London esquire of the one part and C. D. of 
“ Lincoln’s Inn in the county of Middlesex esquire of 
“ the other part Whereas by indentures of lease Recital of the 
“ and release ($) bearing date respectively the first wuveyiulDO 40 
“and second days of January 1838 and respectively 
“ made between E. F. of the one part and the said 
“ A. B. of the other part for the consideration therein 
“ mentioned the messuage lands and hereditaments 
“ hereinafter described with the appurtenances were 
“ conveyed unto and to the use of the said A. B. his 
“ heirs and assigns for ever And whereas the said Rocit&l of the 
“ A. B. hath contracted with the said C. D. for the ^ fcract for 
“ absolute sale to him of the inheritance in fee simple (t) 

“ in possession of and in the Baid messuage lands and 
“ hereditaments with the appurtenances free from all 
“ incumbrances for the sum of one thousand pounds 
ts Now this Indenture witnesseth that in pursu- Testatum. 

“ ance of the said contract and in consideration of the Comddora- 
lt sum of one thousand pounds of lawful money of lon ‘ 

“ Great Britain to the said A. B. in hand paid by the 
“ said C. D. upon or before the execution of these 
“ presents (the receipt of which said sum of one thou- Receipt. 
u sand pounds in full for the absolute purchase of the 
" inheritance in fee simple in possession of and in 

(r) Ante, p. 181. (0 Ante, pp. 83 et 

(«) Ante, p. 222. 
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Operative 

words. 

Parcels. 

General 

words. 


Estate clause. 


44 the messuage lands and hereditaments hereinbefore 
44 referred to and hereinafter described with the ap- 
44 purtenances he the said A. B. doth hereby acknow- 
44 ledge and from the same doth release the said C. D. 
44 his heirs executors administrators and assigns) He 
44 the said A. B. doth by these presents grant (u) 
44 unto the said 0. D. and his heirs all that messuage 
44 or tenement [here describe the premises ] Together 
44 with all outhouses ways watercourses trees com- 
44 monable rights easements and appurtenances to the 
44 said messuage lands hereditaments and premises (v) 
44 hereby granted or any of them belonging or there- 
44 with used or enjoyed And all the estate (x) • and 



right of the said A. B. in and to the same To have 
and to hold the said messuage lands hereditaments 
and premises intended to be hereby granted with the 
appurtenanoes unto and to the use of (y) the said 
C. D. his heirs and assigns for ever (s).” [Then 
l 1 covenants by the vendor with the purchaser for 


; that is , that he has good right to convey the 

* freedom fro/f° r er) J°y ment ty ^ ie purchaser , and 

7 ■ mi incumbrances , and that the vendor and his 

reasonably al1 such f urther conveyances as may be 

"X toto p??] “i» — tk. »id 

« and Beals the day anF nts have hereunto se * their hands 

year first above written.” 

To the foot of the deed 

signatures of the partiesV; appended the seals and 

Two witnesses endorsed an attestation byhW S and> on ba °k * 8 

desirable * it is very desirable that therT ™ witnesses > of whom 

the deed would not be void \ should be two > thcm g h 

It has been the practioe also to V ev f n an ^ (P) 9 

n indorse on the back 


(w) Ante, pp. 217, 224. 
(t>) Ante, p. 18. 

(*) Ante, p. 21. 

( y) Ante, p. 224. 


(z) Ant < 

(fl) AnteV PP- 174, 224. 

(b) 2 Blaci' PP- 183, 184. 

Com. 307, 378. 
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of the deed a further receipt for the purchase-money (c) ; 
but this is unnecessary with deeds executed after the 
31st December, 1881, for a reoeipt in the body of such 
deeds is a sufficient discharge (d). On the faoe of the 
deed will be observed the proper stamps, without whioh Stamps, 
it oould not formerly have been admitted as evidence (c). 

But the Common Law Procedure Act, 1854 (/), pro- 
vided that, upon payment to the proper officer of the 
Court of the stamp duty, and oertain penalties, any 
deed or other document should be admissible in evi- 
dence, saving all just exceptions on other grounds. 

And a similar provision is contained in the Stamp Aot, 

1870 (</), by which the stamp duties on deeds have now 
been consolidated. Purchase-deeds are now subjeot to 
ad valorem stamps of one-half per cent., or five shillings 
per fifty pounds on the amount or value of the con- 
sideration for the sale, according to the table below (//). 


(r) This practice is of comparatively modern date. See 2 Atkyns, 
478; 3 Atk. 112; 2 Sand. Uses, 306, n. A. (118, n., 6th od.) ; 3 
Preston’s Abstracts, 15. 

(i d ) By stat. 44 & 45 Viet. c. 41, s. 64 ; soe also s. 55 ; Williams’s 
Conveyancing Statutes, 227 — 230 
(t) 2 Black. Com. 297. 

(/) Stat. 17 & 18 Viet. c. 125, s. 29, now repealed by stat. 33 & 34 
Viet. c. 99. 

(y) Stat. 33 & 34 Viet. c. 97, s. 16. This Act came into operation 
on the 1st of January, 1871. The penalties are 10/., and also by way 
of further penalty, where the unpaid duty exceeds 10/., interest on 
such duty at the rate of 51. per cent, per annum from the day upon 
which the instrument was first executed up to the time when such in- 
terest is equal in amount to the unpaid duty, also a further sum of 1/. 

(h) Where the amount or value of the consideration for the salo does 
not exceed £5 . . . • . . . . • • £0 0 6 

Exceeds £5 and does not exceed £10 0 10 


10 

»> 

16 

0 

1 

6 

15 

»> 

20 

0 

2 

0 

20 

»» 

25 

0 

2 

6 

25 

» 

60 

0 

6 

0 

50 

»* 

76 

0 

7 

6 

76 

M 

100 

0 

10 

0 

100 

rt 

125 

0 

12 

6 

125 

tt 

150 

0 

15 

0 
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There was formerly a further progressive duty of 10s. 
for every entire quantity of 1080 words over and above 
the first 1080, unless the ad valorem duty was less 
than 10s., in which case the progressive duty was 
equal to the amount of the ad valorem duty (i). The 
present scale of ad valorem duties was first imposed by 
the Act to amend the Laws relating to the Inland 
Revenue (A), which was passed on the 5th of July, 
1865. Before this Act, the table of stamp duties ad- 
vanced in a slightly different manner by less minute 
steps (/). These duties again did not apply to any 
deed or instrument signed or exeouted by any party 
thereto, or bearing date, before or upon the 10th of 
October, 1850. Such a deed, unless preceded by a lease 
for a year, bears the same stamp duty as the lease for a 
year was subject to, and also, whether so preceded or 
not, an ad valorem duty according to the table stated 
below (m). 


(A) — continued. 

Exceeds £150 and does not exceed £175 


175 

M 

200 

200 

it 

225 

225 

)t 

250 

250 

it 

275 

275 

>> 

300 

300 




£0 17 6 
1 0 0 
1 2 6 
15 0 
1 7 6 
1 10 0 


For every £50, and also for any fractional 
part of £60, of such amount or value . . 0 5 0 

(i) Stat. 13 & 14 Viet. o. 97, schedule, title “Progressive Duties,” 
now repealed by stat. 33 & 34 Viot. c. 99. 

(k) Stat. 28 & 29 Viot. c. 96. 

(t) Stat. 13 & 14 Viot. c. 97, schedule, title “Conveyance.” 

(w) Where the purchase or consideration money therein expressed 


shall not amount to £20 
Amount to 


i • 

• • • • 

• • 

£0 

10 

£20 and not to 

£50 

1 

0 

50 

>» 

150 

1 

10 

150 

» 

300 

2 

0 

300 

tt 

500 

3 

0 

500 

ft 

750 

6 

0 

750 

tt 

1000 

9 

0 

1000 


2000 

12 

0 

2000 

»» 

3000 

25 

0 
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If the premises should he situate in either of the Registry in 
counties of Middlesex or York, or in the town and 
county of Kingston-upon-Hull, a memorandum will 
or ought to he # found indorsed, to the effect that a 
memorial of the deed was duly registered on such a 
day, in such a book and page of the register, esta- 
blished by Act of Parliament, for tho county of Middle- 
sex (»), or the ridings of York, or the town of Kingston- 
upon-Hull (o'). These Acts provided that all deeds 
should be adjudged fraudulent and void against any 
subsequent purchaser or mortgagee for valuable con- 


(m) — continued. 


Amount 

to £3000 and not to £4000 

£36 

0 


4000 „ 

5000 

45 

0 

n 

6000 „ 

6000 

65 

0 

M 

G000 „ 

7000 

66 

0 

>» 

7000 

8000 

75 

0 

,, 

8000 ,, 

9000 

85 

0 

y y 

9000 

10,000 

95 

0 

ft 

10,000 „ 

12,600 

110 

0 

,, 

12,500 ,, 

16,000 

130 

0 

,, 

15,000 „ 

20,000 

170 

0 

1 » 

20,000 ,, 

30,000 

240 

0 

l , 

30,000 ,, 

40,000 

350 

0 


40,000 ,, 

50,000 

450 

0 

1 1 

50,000 „ 

60,000 

550 

0 

»» 

60,000 „ 

80,000 

650 

0 

I , 

80,000 „ 

100,000 

800 

0 

It 

100,000 

or upwards 

1000 

0 


And for every entire quantity of 1080 words 
contained therein over and above the first 
1080 words, a further progressive duty of £10* 

See stats. 55 Geo. III. c. 184, 4 & 5 Viet. c. 21, 7 ft 8 Viet. c. 76, 
and 8 & 9 Viet. c. 106. The earlier Stamp Acts are stats. 44 Geo. III. 
c. 98, and 48 Geo. III. c. 149, the latter of which statutes first im- 
posed an ad valorem duty on purchase- deeds. 


(w) Stat. 7 Anne, o. 20. 

(o) Stats. 2 & 3 Anne, c. 4, 6 Anne, c. 20 (5 Anne, c. 18, in 
Ruffhead), for the west riding ; 6 Anne, c. 62 (6 Anno, c. 36, in 
Ruffhead), for the east riding and Kingston-upon-Hull ; and 8 Geo. 
II. c. 6, for the north riding ; all now repealed and replaced by 
stat. 47 ft 48 Viet. c. 64. The deeds must be first duly stamped. 
Stat. 33 & 34 Viet. o. 97, a. 22. 
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Notice of un- 
registered 
assurance. 


sideration, unless a memorial of such deeds were duly 
registered before the registering of the memorial of 
the deed under which such subsequent purchaser or 
mortgagee should claim. Wills of lands in the above 
counties were also required to be registered, in order to 
prevail against subsequent purchasers or mortgagees (p). 
The Courts of Equity, however, held that a purchaser 
or mortgagee of land in a register county, who had had 
clear previous notice of a prior unregistered assurance 
affecting the same land, and yet registered his own 
deed before the other, should not be permitted to gain 
any priority over the persons claiming under the 
previous assurance with regard to the equitable estate 
in the land ; but should hold the legal estate which he 
acquired by priority of registration, as a trustee for 
suoh other persons (q). And this doctrine of equity 
still prevails with respect to land in Middlesex. But 
with respect to land in Yorkshire and Kingston-upon- 
Hull, it is now enacted in the Yorkshire Registries 
Act, 1884 (r), which has repealed and replaced the 
former Registry Acts for those places, that all assur- 
ances entitled to be registered under this Act shall have 
priority according to the date of registration, and every 
will registered under this Act shall have the priority 
therein specified ; and that all priorities given by this 
Act shall have full effect in all Courts, except in cases 
of aotual fraud, and all persons claiming thereunder 
any legal or equitable interests, shall be entitled to 
corresponding priorities, and no such person shall lose 
any such priority merely in consequence of his having 
been affected with actual or constructive notice, except 


t P ) See Williams’s Convey- Cases in Equity, 32, 45—48, 6th 
ancing Statutes, 21 — 24 ; stat. ed. ; Holland v. Hart , L. R., 6 
47 & 48 Viet. c. 54, ss. 4, 11, 12, Ch. 678; ante, p. 193, and note (y) 
14. thereto. 

(q) See Williams’s Conveyanc- (r) Stat. 47 & 48 Yict. c. 64, 
ing Statutes, 23 ; Le Neve v. Le s. 14. 

?, 2 White & Tudor, Leading 
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in cases of actual fraud. Conveyances of lands forming 
part of the great level of the fens, called Bedford Level, Bedford 
are also required to be registered in the Bedford Level Lerei ‘ 
Office (s) ; but the construction which has been put on 
the statute, by which such registry is required, prevents 
any priority of interest from being gained by priority 
of registration (t). 

From the specimen before him, the reader will bo Formal atylo 
struck with the stiff and formal stylo which charac- gtroment?" 
terizes legal instruments ; but the formality to bo found 
in every properly drawn deed has the advantage, that 
the reader who is acquainted with tho usual order 
knows at once where to find any particular portion of 
the contents ; and in matters of intricacy, which must 
frequently occur, this faoility of reference is of incal- 
culable advantage. The framework of every deed 
consists but of one, two, or three simple sentences, 
according to the number of times that the testatum , or 
witnessing part, “ Now this Indenture witnosseth,” is Testatum, 
repeated. This testatum is always written in large 
letters ; and, though there is no limit to its repetition 
(if circumstances should require it), yet, in the majority 
of cases, it occurs but once or twice at most. In tho 
example above given, it will be seen that the sentence 
on which the deed is framed is as follows : — “ This 
“ Indenture, made on such a day between such parties, 

“ witnesseth, that for so much money A. B. doth grant 
“ certain premises unto and to the use of C. D. and his 
“ heirs.” After the names of the parties have been 
given, an interruption occurs for the purpose of intro- 
ducing the recitals ; and when the whole of the intro- 
ductory circumstances have been mentioned, the thread 
is resumed, and the deed proceeds, “ Now this Inden- 
ture witnesseth.” The receipt for the purchase-money 
is again a parenthesis ; and soon after comes the de- 
ft) Stat. 15 Car. II. c. 17, •• 8. (*) WiUi$v. Brown, 10 Sim. 127. 
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Habendum. 


Parties. 

Recitals. 


Operative 

words. 


Parcels. 


.Habendum. 

Uses and 
trusts. 

Covenants. 
No stops. 


scription of the property, which further impedes the 
progress of the sentence, till it is taken up in the 
habendum , “ To have and to hold,” from which it un- 
interruptedly proceeds to the end. The contents of 
deeds, embracing as they do all manner of transactions 
between man and man, must necessarily be infinitely 
varied, and a simple conveyance, such as that we have 
given, is rare, compared with the number of those in 
which special circumstances occur. But in all deeds, 
as nearly as possible, the same order is preserved. 
The names of all the parties are invariably placed at 
the beginning: then follow recitals of facts relevant 
to the matter in hand ; then a preliminary recital, 
stating shortly what is to be done ; then, the testatum , 
containing the operative words of the deed, or the 
words which affect the transaction, of whioh the deed 
is the witness or evidence ; after this, if the deed relate 
to property, come the parcels or description of the pro- 
perty, either at large, or by reference to some deed 
already recited ; then, the habendum showing the estate 
to be holden ; then, the uses and trusts , if any ; and, 
lastly, such qualifying provisoes and covenants, as may 
be required by the special circumstances of the case. 
Throughout all this, not a single stop is to be [found, 
and the sentences are so framed as to be independent of 
their aid ; for, no one would wish the title to his estates 
to depend on the insertion of a comma or semicolon. 
The commencement of sentences, and now and then 
some few important words, which serve as landmarks, 
are rendered conspicuous by capitals: by the aid of 
these, the practised eye at once collects the sense ; 
whilst, at the same time, the absence of stops renders 
it next to impossible materially to alter the meaning of 
a deed without the forgery being discovered. 


Similarity of The adherence of lawyers, by common consent, to 
the same mode of framing their drafts has given rise to 



OF A MODERN CONVEYANCE. 


235 


a great similarity in the outward appearance of deeds : 
and the eye of the reader is continually caught by the 
same capitals, such as “This Indenture,” “And 

WHEREAS,” “ NoW r THIS INDENTURE WITNESSETH,” 

“To have and to hold,” &o. This similarity of 
appearance seems to have been mistaken by some for a 
sameness of contents, — an error for which any one but 
a lawyer might perhaps be pardoned. And this mis- 
take, coupled with a laudable anxiety to save expenso 
to the public, appears to have produced a plan for 
making conveyances by way of schedule. In pur- 
suance of this plan two Acts of Parliament were some 
time since passed, one for conveyances (w), whioh is now 
repealed, the other for leases (r). These Acts, however, 
as might have been expected, have b<3en very seldom 
employed ; nor is it possible that any schedule should 
ever comprehend the multitude of variations to which 
purchase deeds are continually liable. In the midst of 
this variety, the adoption, as nearly as possible, of the 
same framework, is a great saving of trouble, and con- 
sequently of expense; but so long as the power of 
alienation possessed by the public is exerciseable in suoh 
a variety of ways, and for such a multitude of purposes 
as is now permitted, so long will the conveyance of 
landed property call for the exercise of learning and 
skill, tod so long also will it involve the expense requi- 
site to give to such learning and skill its proper remune- 
ration. The Solicitors’ ^Remuneration Act, 1881, intro- 
duced new methods and principles of remuneration to 
solicitors for conveyancing and similar business. The 
m ann er, however, in which the remuneration afforded 
to the profession of the law was previously bestowed, 
calls for some remark. In a country like England, 
where every employment is subject to the keenest com- 
petition, there can be little doubt but that, whatever 

(u) Stat. 8 & 9 Viet. c. 119, c. 41, s. 71. 
repealed by stat. 44 & 45 Viet. (a?) Stat. 8 & 9 Viet. 0 . 124. 


Professional 

remuneration. 
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method may be taken for the remuneration of pro- 
fessional services, the nature and quantity of the trouble 
incurred must, on the average and in the long run, be 
the actual measure of the remuneration paid. The 
misfortune is, that when a wrong method of remune- 
ration is adopted, the true proportion between service 
and reward is necessarily obtained by indirect means, 
and therefore in a more troublesome, and, consequently, 
more expensive manner, than if a proper scale had been 
directly used. In the law, unfortunately, this has been 
the case, and there seems no good reason why any in- 
dividual connected with the law should be ashamed or 
afraid of making it known . The labour of a lawyer is 
very different from that of a copyist or printer ; it con- 
sists first and chiefly in acquiring a minute acquaintance 
with the principles of the law, then in obtaining a 
knowledge of the facts of any particular case which 
may be brought before him, and lastly, in practically 
a pplying to such case the principles he has previously 
learnt. But, for the last and least of these items alone 
did he obtain any direct remuneration ; for, deeds were 
paid for by the length, like printing or copying, without 
any regard to the principles they involved, or to the 
intricacy or importance of the facts to which they might 
relate (y) ; and, more than this, the rate of payment was 
fixed so low, that no man of education could afford for the 
sake of it, first to ascertain what sort of instrument the 
circumstances might require, and then to draw a deed 
containing the full measure of ideas of which words are 

(y) By Btat. 6 & 7 Viet. c. 73, was not taxable, unless part of the 

s. 37, the charges of a solicitor for bill was for business transacted in 
business relating entirely to oon- some Court of law or equity. But 
veyancing were rendered liable although conveyancing bills were 
to taxation or reduction to the not strictly taxable, they were 
established scale, which was then always drawn up on the same 
regulated only by length. Pre- principle of payment by lenath 
viously to this statute, the bill of a which pervade the other brandies 
solicitor relating to conveyancing of the law. 
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capable. The payment to a solicitor for drawing a deed 
was fixed at one shilling for every seventy-two words, 
denominated a folio ; and the fees of counsel, though 
paid in guineas, averaged about the same. The con- 
sequence of this false economy on the part of the public 
has been that certain well known and long established 
lengthy forms, full of synonyms and expletives, were 
current among lawyers as common forms, and, by the 
aid of these, ideas were diluted to the proper remu- 
nerating strength ; not that lawyers actually inserted 
nonsense simply for the sake of increasing their fees ; 
but words, sometimes unneoessaiy in any case, sometimes 
only in the particular case in which they were engaged, 
were suffered to remain, sanctioned by the authority 
of time and^ usage. The proper amount of verbiage 
to a common form became well established and under- 
stood ; and whilst any attempt to exceed it was looked 
on as disgraceful, it was not materially diminished 
during the time in which the scale of payment remained 
unchanged. The case of the medical profession has 
been exactly parallel ; for, so long as the public thought 
that the medicine supplied was the only thing worth 
paying for, so long were cures accompanied with the 
customary abundance of little bottles. In both cases, 
the system has been bad ; but the fault has not been 
with the profession, who bear the blame, but with the 
public, who fixed the scale of payment, and who, by a 
little more direct liberality, might have saved themselves 
a considerable amount of indirect expense. If physicians’ 
prescriptions were paid for by their length, does any 
one suppose that their present conciseness would long 
continue ? — unless indeed the rate of payment were fixed 
so high as to leave the average remuneration the same 
as at present. The Acts relating to conveyances and 
leases above mentioned contained a provision that, in 
t axin g any bill for preparing and executing any deed 
under the Acts, the taxing officer should consider, not 


Common 

forms. 
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The Attor 
neys and 
Solicitors 
Act, 1870. 


the length of such deed, hut only the skill and labour 
employed and responsibility incurred in the preparation 
thereof (s). This, so far, was an effort in the right 
direction. And in the year 1870, an Act was passed to 
amend the law relating to the remuneration of attorneys 
and solicitors (a), by which such remuneration was autho- 
rized, under certain restrictions, to be fixed by agree- 
ment (6) ; and which provided (<?), that upon any taxa- 
tion of costs, the taxing officer might, in determining 
the remuneration, if any, to be allowed to the attorney 
or solicitor for his services, have regard, subject to any 
general rules or orders thereafter to be made, to the skill, 


Solicitors’ Re- labour and responsibility involved. But the remunera- 
Act, 1881 , tion of solicitors and the taxation of their bills of oosts, 

thereunder ^ or conve yancing and other non- contentious business, 
are now regulated by the general order made under the 
Solicitors’ Remuneration Act, 1881 (d ) ; and the Act 


of 1870 no longer applies to such business (« e ). Under 
this order, the remuneration of solicitors in respect of 
business connected with sales, purchases and mortgages 
completed, and with leases and agreements for leases 
(other than mining or building leases), and conveyances 
reserving rent, or agreements for the same, when the 


transactions shall have been completed, is to be that 


prescribed in Schedule I. to the order. In respect of 
all other conveyancing and non-contentious business the 


remuneration is to be regulated according to the previous 
system as altered by Schedule II. Schedule I. contains 

S^Sion 8CaleS of ohar S es ^justed upon the principle of a com- 
or percentage, mission or percentage upon the amount of the purohase 
or mortgage money, or the rent reserved. Schedule II. 
prescribes such fees for instructions for deeds, wills, and 


(«) Stat. 8 & 9 Viet. o. 119, 
s. 4 ; 8 & 9 Viet. o. 124, s. 3. 

J (*) Stat. 33 & 34 Viet. c. 28, 
passed 14th July, 1870. 

(ft) Sects. 4 — 15. 


( e ) Sect. 18. 

W Stat. 44 & 45 Viet. o. 44, 

88 . 1 — 7 . 

(*) fleet. 9. 
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other documents as may be fair and reasonable, raises 
the allowance for drawing such documents to 2s. per 
folio (/), and specifies certain other charges. The 
charges specified in Schedule II. may he increased or 
diminished in extraordinary oases for special reasons. In 
all cases to which the scales prescribed in Schedule I. 
apply, a solicitor may, before undertaking any busi- 
ness, by writing under his hand, communicated to the 
client, elect that his remuneration shall be Recording to 
the previous system as altered by Schedule II. ; but 
if no such election be made, his remuneration will be 
aooording to the scale prescribed by Schedule I. Under Agreement as 
the same Act of 1881 (g), it is competent for a solicitor to remunera " 
and his client to enter into an agreement, which must 
be in writing and duly signed, for the remuneration of 
the solicitor, to such amount and in such manner as they 
may think fit, for any business to which the Act relates. 

The student should be careful not to confound the 
verbiage of the old common forms with that formal 
and orderly style which facilitates the lawyer’s perusal 
of deeds, or with that repetition which is often neces- 
sary to exactness without the dangerous aid of stops. 

The form of a purchase-deed, which has been given 
above, is disencumbered of such verbiage, whilst at the 
same time it preserves the regular and orderly arrange- 
ments of its parts. A similar conveyance, by lease 
and release, in the old established common forms, as 
they existed in their palmiest days, will be found in the 
Appendix (h). Latterly, however, these forms were 
often much curtailed. Sinoe the introduction in the 
year 1845 of the conveyance of corporeal hereditaments 
by grant (t), there has been an increasing tendency on 
the part of conveyancers to eradicate superfluous words 
from their precedents. And under the influence of the 

if) See ante, p. 237. W See Appendix (D). 

iS/) Sect. 8. W Ante, pp. 217, 224. 



240 


The Convey- 
ancing and 
Law of Pro- 
perty Act, 
1881. 

Changes in 
the form of 
conveyances 
now possible. 


General 
words, estate 
clause and 
covenants for 
title may now 
be omitted. 

Certain words 
necessary to 
incorporate 
statutory 
covenants for 
title. 


OF CORPOREAL HEREDITAMENTS. 

ohanges in practice caused by the operation of the 
Conveyancing and Law of Property Act, 1881, all 
unnecessary clauses and expressions are now genera y 
excluded from deeds (k). 

It has been mentioned (J) that since the 31st Decem- 
ber, 1881, deeds of conveyance may be drawn in shorter 
form than that previously in use, if the provisions of 
the Conveyancing and Daw of Property Act, 1881 (m) f 
be relied on. The nature of those provisions, and the 
principal changes which may be effected in the form of a 
conveyance by relying thereon, may be shortly stated as 
follows : — Those rights and obligations of the parties to 
a conveyance, which were before determined by the 
insertion therein of general words , of an estate clause , and 
of covenants for title , may now be ascertained from 
certain sections of the Act (n). The operation of these 
sections, however, may be excluded or varied by the 
terms of the conveyance (o). In drawing a deed of 
conveyance, therefore, in which it is intended to rely 
on the Act, the general words , estate clause and covenants 
for title are omitted. But, in order to incorporate 
the proper statutory covenants for title in a con- 
veyance, it is necessary to express therein that the 
person, who is to be bound by the covenants, conveys 
in one of the characters mentioned in the Act (/>). For 
example, suppose that the simple transaction, to which 
the purchase-deed given above relates, is to be carried 
out at the present time, and that it is wished to rely 
upon the statutory covenants for title, it would then 
be necessary to express in the deed that A. B., the 

[k) See Williams’s Convey- (o) Stat. 44 & 45 Viot. c. 41, 
ancing Statutes, 492 et seq. ss. 6, subs. 4 ; 7, subss. 4, 7 ; 63, 

(?) Ante, p. 226. subs. 2. 

(m) Stat. 44 & 45 Viot. o. 41. ( p ) See stat. 44 & 45 Viot. o. 41, 

( n ) Sects. 6, 63 and 7 respeo- s. 7, subss. 1, 4. 
tively. 
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rendor, conveyed as beneficial owner (q). It has already Different 
been mentioned that the estates to be taken by deeds 
executed after the 31st December, 1881, may be limited 
or marked out by certain technical words different 
from those previously necessary (/•) ; and that if a receipt 
for consideration money be inserted in the body of such a 
deed, no further receipt need now be endorsed thereon (s). 

If the student will turn to the last chapter in this 
book (/), he will find two forms of a deed of convey- 
ance, one such as would have been used in a simple 
transaction previously to the Act, the other such as 
may now be used when it is intended to rely upon the 
Act. These will enable him to see how the changes 
introduced by the Act are carried out in practioe. 

These changes have been generally adopted by con- 
veyancers : but their employment is optional, and deeds 
of conveyance may still be drawn in the old form. The 
student is not yet in a position to understand the 
advantages or disadvantages of relying on the pro- 
visions of the Act. lie is ignorant of any reasons for 
the use of general words (u) 9 and an estate clause, and 
knows nothing about covenants for title (x) . At present, 
even if he have the curiosity to consult Appendix (D.) 
and the last chapter for the forms of all those clauses, 
they will probably be to him unmeaning jargon. How- 
ever, until they have become something more to him than 
“ words, words, words,” he cannot expect to understand 
the sections of the Conveyancing and Law of Property 
Act, 1881, by reliance on which the clauses in question 
may be omitted from a conveyance (y). He is there- 
fore recommended, after looking at the forms of deeds 
above mentioned, to adjourn the further consideration of 

($) Sect. 7, subs. 1 (A.). s. 2. 

(r) Sect. 51, ante, pp. 175, 176. (*) See post, Part V., Chapter 

(«) Sect. 54, ante, p. 229. on Title. 

(<) Post, Part VI. (y) Stat. 44 & 45 Viet. c. 41, 

(«) See post, Part II., Ch. IV. ss. 6, 7, 63. 

W.R.P. R 
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Lease and 
release an 
innocent con 
veyance. 


So a grant. 


Word grant . 


Bargain and 
Bale. 


this subject, until he shall have arrived at the last chapter 
in a due course of straightforward reading. 


To return : — A lease and release was said to be an 
innocent conveyance ; for when, by means of the lease 
and the Statute of Uses, the purchaser had once been 
put into possession, he obtained the fee simple by the 
release; and a release never operates by wrong, as a 
feoffment occasionally did (s), but simply passes that 
which may lawfully and rightly be conveyed (a). The 
same rule is applicable to a deed of grant (6). Thus, if 
a tenant merely for his own life should, by a lease and 
release, or by a grant, purport to convey to another 
an estate in fee simple, his own life interest only would 
pass, and no injury would be done to the reversioner. 
The word grant is the proper and technical term to be 
employed in a deed of grant (c), but its employment is 
not absolutely necessary ; for it has been held that other 
words indicating an intention to grant will answer the 
purpose {d). And by the Conveyancing and Law of 
Property Act, 1881 (e), it is declared that the use of the 
word grant is not necessary in order to convey tene- 
ments or hereditaments, corporeal or incorporeal. 


In addition to a conveyance by deed of grant, other 
methods are occasionally employed. Thus, there may 
be a bargain and sale of an estate in fee simple, by deed 
duly inrolled pursuant to the Statute 27 Hen. YIH. 
c. 16, already mentioned (/). The chief advantage of 
a bargain and sale is, that by a Statute of Anne (g) an 


( 2 ) Ante, p. 177. 

(a) Litt. s. 600. 

(b) Litt. ss. 616, 617. 

(<?) Shop. Touoh. 229. 

(cf) Shove v. JPincke, 5 T. Rep. 
124; Eaggeraton y. Eanbury , 5 
Bam. & Crees. 101. 


(*) Stat. 44 & 46 Viet. 0 . 41, 
s. 49, which applies to convey- 
ances made before or after the 
commencement of the Act. See 
Williams’s Conveyancing Sta- 
tutes, 222. 

(/) Ante, p. 221. 

Stat. 10 Anne, c. 18, 0 . 3. 
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office copy of the inrolment of a bargain and sale is 
made as good evidence as the original deed. In some Inrolmont. 
cities and boroughs the inrolment of bargains and sales 
is made by the mayors or other officers (A). And in 
the oounty palatine of Lancaster it may be made in 
the palatine Court of Chancery (t) ; and so the inrol- 
ment of bargains and sales of land in the counties of 
Chester and Durham might have been made in the 
palatine Courts of those counties until their abolition (/*). 

The Yo rkshir e Registry Acts provided that bargains 
and sales of lands in the county of York might be 
inrolled in the register of the riding in which the lauds 
lie (/). But these Acts are now repealed and replaced 
by the Yorkshire Registries Act, 1884 (w), which does 
not contain any provision making the inrolment of a 
bargain and sale in the county registers effectual under 
Stat. 27 Hen. YIII. c. 16. When a bargain and sale 
is employed, the whole legal estate in fee simple passes, 
as we have seen (w), by means of the Statute of Uses,— 
the bargainor becoming seised to the use of the bar- 
trainee and his heirs. A bargain and sale, therefore, Bargain and 
cannot, like a lease and release, or a grant, be made to 
one person to the use of another ; for, the whole force 
of the Statute of Uses is already exhausted in trans- 
ferring the legal estate in fee simple to the bargainee; 
so that the use declared would be a use upon a use, 
void at law, though valid in equity ( o ). Similar to a 
bargain and sale is another method of conveyance 
occasionally, though very rarely, employed, namely, a 
covenant to stand seised to the use of another, in con- Covenant to 


(A) Stat. 27 Hen. YIII. c. 16, 
s. 2. 

(i) Stat. 5 Eliz. c. 26. 

(A) By stat. 11 Geo. IV. & 
1 Will. IV. c. 70, as to Chester ; 
find by stat. 36 k 37 Viet. c. 66, 
s. 16, as to Durham : see ante, 


pp. 114, 115. 

(0 Stat. 5 k 6 Anne, c. 18, s. 1 ; 
6 Anne, c. 35, es. 16, 17, 34 ; 
8 Geo. II. c. 6, s. 21. 

(fw) Stat. 47 & 48 Viet. e. 64. 
(«) Ante, pp. 219, 220. 

( o ) Ante, pp. 191, 220. 
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sideration of blood or marriage (p). In addition to 
Appointment, these methods, there may be a conveyance by appoint- 
ment of a use, under a power of appointment , of which 
more will be said in a future chapter (q). The student, 
indeed, can never be too careful to avoid supposing that, 
when he has read and understood a chapter of the 
present, or any other elementary work, he is therefore 
acquainted with all that is to be known on the subject. 
To place him in a position to comprehend more is all 
that can be attempted in a first book. 

(p) See Doe d. Daniell v. Wood - Jur. 632. 

roffe , 10 Mee. & Weis. 608 ; Doe (q) See the chapter on Execu- 
d. Starling y. Prince , C. P., 15 tory Interests. 
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CHAPTER X. 

OF A WILL OF LANDS. 

The right of testamentary alienation of lands is a 
matter depending upon Act of Parliament. We have 
seen, that previously to the reign of Henry VIII. an 
estate in fee simple, if not disposed of in the lifetime 
of the owner, descended, on his death, to his heir at 
law (a). To this rule, gavelkind lands, and lands in 
a few favoured boroughs, formed exceptions; and the 
hardship of the rule was latterly somewhat mitigated by 
the prevalence of conveyances to uses ; for the Court 
of Chancery allowed the use to be devised by will(&). 
But when the Statute of Uses ( c ) came into operation, 
and all uses were turned into legal estates, the title of 
the heir again prevailed, and the inconvenienoe of the 
want of testamentary power then begun to be felt. To 
remedy this inconvenience, an Act of Parliament ( d) y to 
which we have before referred (e), was passed six years 
after the enactment of the Statute of Uses. By this 
Act, every person having any lands or hereditaments 
holden in socage, or in the nature of socage tenure, 
was enabled by his last will and testament in writing, 
to give and devise the same at his will and pleasure ; 
and those who had estates in fee simple in lands held by 
knights’ service were enabled in the same way, to give 
and devise two-third parts thereof. When, by the 
statute of 12 Car. II. c. 24 (/), socage was made the 

(a) Ante, p. 86. W 32 Hen. VIII. c. I, ex- 

($) Ante, p. 187. plained by statute 34 & 35 Hen. 

(c) Stat. 27 Hen. VIII. c. 10 ; VTH. c. 6. 
ante, p. 188. M Ante, p. 86. 

f f) Ante, p. 153. 


Statuto of 
Wills. 
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universal tenure, all estate in fee simple became at once 
devisable, being all then bolden by socage. This exten- 
sive power of devising lands by a mere writing unat- 
tested was soon curtailed by the Statute of Frauds (g), 
which required that all devises and bequests of any lands 
or tenements, devisable either by statute or the custom 
of Kent, or any borough, or any other custom, should 
be in writing, and signed by the party so devising the 
same, or by some other person in his presence and by 
his express directions, and should be attested and sub- 
scribed in the presence of the said devisor by three or 
four credible witnesses, or else they should be utterly 
void and of none effect. And thus the law continued 
till the year 1837, when an Act was passed for the 
amendment of the laws with rospect to wills (/?). By 
this Act the original statute of Henry YIII. (?) was 
repealed, except as to wills made prior to the 1st of 
January, 1838, and the law was altered to its present 
state. This Aot permits of the devise by will of every 
kind of estate and interest in real property which would 
otherwise devolve to the heir of the testator, or, if he 
became entitled by descent, to the heir of his an- 
cestor (,/); but enacts (A-), that no will shall be valid, 
unless it shall be in writing, and signed at the foot or 
end thereof by the testator, or by some other person in 
his presence and by his direction ; and such signature 
shall be made or acknowledged by the testator, in the 
presence of two or more witnesses, present at the same 
time (/) ; and such witnesses shall attest, and shall sub- 
scribe the will in the presence of the testator. One 
would have thought that this enaotment was sufficiently 
clear, especially that part of it which directs the will to 


29 Oar. II. c. 3, s. 5. 

(A) Stat. 7 Will. IV. & 1 Viet. 
©. 20 . 

(») 32 Hen. VIII. c. 1 . 

U) Stat. 7 WiU. IV. k 1 Viet. 


e. 26, s. 3. 

(&) Sect. 9. 

(0 See In the goods of Gum ton, 
Slake v. Slake, 7 P. D. 102; 
Wright v. Sanderson, 9 P. D. 149. 
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be signed at the foot or end thereof. Some very careless 
testators, and very clever judges, have, how , con- 
trived to throw upon this clause of the Act a discredit 
which it does not deserve. And it has accordingly 
been enacted (m), by way of explanation, that every will Wills Act 
shall, so far only as regards the position of the signature 
of the testator, or of the person signing for him, be 
deemed to bo valid, if the signature shall be so plaoed 
at, or after, or following, or under, or beside, or opposite 
to the end of the will, that it shall be apparent on the 
face of the will that the testator intended to give effeot 
by such his signature to the writing signed as his will ; 
and that no such will shall be affected by the circum- 
stance that the signature shall not follow, or bo imme- 
diately after, the foot or end of the will, or by the 
circumstance that a blank space shall intervene betwoen 
the concluding word of the will and the signature, or 
by the circumstance that the signature shall be placed 
among the words of the testimonium clause, or of the 
clause of attestation, or shall follow or be after or under 
the clause of attestation, either with or without a blank 
space intervening, or shall follow or be after or under 
or beside the names, or one of the names, of the sub- 
scribing witnesses, or by the circumstance that a signa- 
ture shall be on a side or page, or other portion of the 
paper or papers, containing the will, whereon no clause 
or paragraph or disposing part of the will shall be 
written above the signature, or by the circumstance 
that there shall appear to be sufficient space on or at the 
bottom of the preceding side or page, or other portion 
of the same paper, on which the will is written, to con- 
tain the signature ; and the enumeration of the above 
circumstances is not to restrict the generality of the 
above enactment. But no signature is to be operative 
to give effect to any disposition or direction which is 


(m) Stat. 15 & 16 Viet. c. 24. 
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underneath, or which follows it ; nor shall it give effect 
to any disposition or direction inserted after the signa- 
ture shall be made. The unlearned reader will perhaps 
be of opinion that there is not one of the positions above 
so laboriously enumerated, that might not very properly 
have been considered as at the foot or end of the will 
within the spirit and meaning of the Act ; except in the 
case of a large blank being left before the signature, 
apparently for the purpose of the subsequent insertion 
of other matter : in which case the fraud to which the 
will lays itself open would be a sufficient reason for 
holding it void. 

Who may be The Statute of Frauds, it will be observed, required 

witnesses. L __. L should be credible; and, on the 

point of credibility, the rules of law with respect to 
witnesses have, till recently, been very strict ; for the 
law had so great a dread of the evil influence of the 
love of money, that it would not even listen to any 
witness who had the smallest pecuniary interest in the 
result of his own testimony. Henoe, under the Statute 
of Frauds, a bequest to a witness to a will, or to the 
wife or husband of a witness, prevented such witness 
from being heard in support of the will; and, the 
witness being thus incredible, the will was void for 
want of three credible witnesses. By an Aot of Geo. 
XX. (a), a witness to whom a gift was made was ren- 
dered credible, and the gift only which was made to 
the witness was declared void ; but the Act did not 
extend to the case of a gift to the husband or wife 
of a witness ; such a gift, therefore, still rendered the 

Wills Act. whole will void (o). Under the Wills Act, however, 
the incompetency of the witness at the time of the 
execution of the will, or at any time afterwards, is not 

(») Stat. 25 Geo. II. c. 6. 71, 72, 4th edit. ; 2 Strange, 

(o) Hatfald v. Thorpe t 6 Bam. 1265. 

& Aid. 580; 1 Jarin. on Wills, 
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sufficient to make the will invalid (y>) ; and if any 
person shall attest the execution of a will, to whom, 
or to whose wife or husband, any beneficial interest 
whatsoever shall be given (except a mere oharge for 
payment of debts), the person attesting will be a good 
witness ; but the gift of such beneficial interest to such 
person, or to the wife or husband of such person, 
will be void(y). Creditors, also, are good witnesses, 
although the will should contain a charge for payment 
of debts (/*) ; and the mere circumstance of being ap- 
pointed executor is no objection to a witnoss (#). 13y 

more recent statutes (/), the rule which excluded the 
evidence of witnesses in Courts of justioe, and of parties 
to actions and suits, on account of interest, lias been 
very properly abolished ; and the evidence of interested 
persons is now received, and its value estimated accord- 
ing to its worth ; but the Wills Act is not affoctod by 
these statutes (u). The Courts of common law had 
formerly exclusive jurisdiction in questions arising on 
the validity of a will of real estate, whilst the Ecclesi- 
astical Courts had the like exclusive jurisdiction over 
wills of personal estate. But in the year 1857 an Act Court of 
was passed establishing a Court of Probate (r), whose I>rot)at€ - 
jurisdiction was in 1875 transferred to the High Court 
of Justice, and has since been principally exercised in 
the Probate, Divorce, and Admiralty Division, in wliich 
all wills of personal estate are now required to be proved. 

This Act provided for the citation before the Court of 
the heir at law of the testator and the devisees of his 


(p) Stat. 7 Will. IV. & 1 Viet, 
c. 26, s. 14. 

(q) Stat. 7 Will. IV. & 1 Viet, 
c. 26, 8. 15. See Gurney v. 
Gurney, 3 Drew. 208; Tempest 
v. Tempest, 2 Kay & J . 635 ; 
Thorpe v. Besttcick, 6 Q. B. D. 
311. 

(r) Sect. 16. 


(») Sect. 17. 

(t) Stat. 6 & 7 Viet. c. 85 ; 
14 & 16 Viet. c. 99, amended by 
stat. 16 & 17 Viet. c. 83. 

(«) Stat. 6 & 7 Viet. c. 85, s. 1 ; 
14 & 15 Viet. e. 99, 8. 5. 

(v) Stat. 20 & 21 Viet. c. 77, 
amended by stat. 21 Sc 22 Viet, 
c. 95. 
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real estate ; and such heir and devisees, when oited, will 
be bound by the proceedings (x) 5 but this occurs only 
when a contest is expected or actually takes place. In 
all ordinary cases, a will, so far as it affects real estate, 
does not require to be proved. 

Revocation of So muoh, then, for the power to make a will of 
awi11 * lands, and for the formalities with which it must be 
accompanied. A will, it is well known, does not take 
effeot until the decease of the testator. In the mean- 
time, it may be revoked in various ways ; as, by the 
By marriage, marriage of either a man or a woman (y) ; though, 
before the Wills Act, the marriage of a man was not 
sufficient to revoke his will, unless he also had a child 
By burning, bom (s) . A will may also be revoked by burning, 

°* tearing, or otherwise destroying the same, by the tes- 

tator, or by some person in his presence, and by his 
direction, with the intention of revoking the same (a). 
But the Wills Act enacts (&), that no obliteration, 
interlineation, or other alteration, made in any will 
after its execution shall have any effect (except so far 
as the words or effect of the will, before such altera- 
tion, shall not be apparent), unless such alteration 
shall be executed in the same manner as a will ; but 

(*) 20 & 21 Viet. c. 77, administrator, or the person en- 

as. 61, G2, G3. Sec per Jessel, titled, as his or her next of kin, 

M. R., in Sugden v. Lord St. under the Statute of Distribu- 

Lrofiards, 1 P. D. 236. These pro- tions.” In the goods of Fenwick, 

visions extend only to wills made Law Rep., 1 Court of Probate' 

since the Wills Act. Campbell v. 319. ’ 

Lucy, L. R., 2 Prob. 209. (s) i Jarman on Wills, 122 

W Sfcat * 7 WilL IV - & 1 Viet. 4th ed. See Marston v. Foe d. 

c. 26, s. 18. “Exoept a wiU Fox , 8 Ad. & EU. 14. 

made in exercise of a power of (a) Stat. 7 Will. IV. & l Viet, 
appointment, when the real or c. 26, g. 20 ; Andrew v. Motley 

personal estate thereby appointed 12 C. B., N. S. 614 ; see Cheese 

would not, in default of such v. Lovejoy , 2 P. D. 261. 

appointment, pass to his or her (b) Sect. 21. 
heir, customary heir, executor or 
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the signature of the testator, and the subscription of 
the witnesses, may be made in the margin, or on some 
other part of the will, opposite or near to suoh altera* 
tion, or at the foot or end of or opposite to a memo- 
randum referring to suoh alteration, and written at the 
end or some other part of the will. A will may also 
be revoked by any writing, executed in the same manner 
as a will, and declaring an intention to revoke, or by a 
subsequent will or codicil (r), to be executed as before. 
And where a codicil is added, it is considered as part of 
the will ; and the disposition made by the will is not 
disturbed further than is absolutely necessary to give 
effect to the codicil ((/). 


By writing 
duly exe- 
cuted. 


Bv subsequent 
will. 

By codicil* 


The above are the only means by which a will can SutNoquent 
now be revoked ; unless, of course, tho testator choose d,8 P OMltlon - 
afterwards to part with any of tho property comprised 
in his will, which he is at perfect liberty to do. In 
this case the will is revoked, as to the property parted 
with, if it does not find its way back to the testator, 
so as to be his at the time of his death. Under the 
Statute of lien. VIII. a will of lands w r as regarded in 
the light of a present conveyance , to come into operation 
at a future time, namely, on the death of the testator. 

And if a man, having made a will of his lands, after- 
wards disposed of them, they would not, on returning 
to his possession, again become subject to his will, 
without a subsequent republication or revival of the 
will (e ) . But, under the Wills Act, no subsequent 
conveyance shall prevent the operation of the will, with 
respect to such devisable estate or interost as the tes- 
tator shall have at the time of his death (/). In the 


(c) Sfcat. 7 Will. IV. & 1 Viet, 
e. 26, 8. 20. See Htllier v. Hel- 
Uer f 9 P. D. 237. 

(tf) 1 Jarman on Wills, 176, 
4th ed. 


(e) 1 Jarman on Wills, 147, 198, 
4th ed. 

{/) Stat. 7 WiU. IV. & 1 Viet, 
e. 26, s. 23. 
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same manner, the old statute was not considered as 
enabling a person to dispose by will of any lands, 
except such as he was possessed of at the time of 
making his will : so that lands purchased after the 
date of the will could not be affected by any of its 
dispositions, but descended to the heir at law (g). This 
also is altered by the Wills Act, which enacts (A), that 
every will shall be oonstrued, with reference to the 
property comprised in it, to speak and take effect as if 
it had been executed immediately before the death of 
the testator, unless a contrary intention shall appear by 
the will. So that every man may now dispose, by his 
will, of all such landed property, or real estate, as he 
may hereafter possess, as well as that which he now has. 
Again, the result of the old rule, that a will of lands 
was a present conveyance, was, that a general devise by 
a testator of the residue of his lands was, in effect, a 
specifio disposition of such lands and such only as the 
testator then had, and had not left to any one else (?*). 
A general residuary devisee was a devisee of the lands 
not otherwise left, exactly as if such lands had been 
given him by their names. The consequence of this 
was, that if any other persons to whom lands were left 
died in the lifetime of the testator, the residuary devisee 
had no claim to such lands, the gift of which thus 
failed ; but the lands descended to the heir at law. 
This rule is altered by the Act, under which (A), unless 
a contrary intention appear by the will, all real estate 
comprised in any devise, which shall fail by reason of 
the death of the devisee in the lifetime of the testator, 
or by reason of such devise being contrary to law, or 
otherwise incapable of taking effect, shall be included 
in the residuary devise (if any) contained in the will. 

1 Jarman on Wills, G45, 27 Ch. D. 600. 

4 th ed. (i) 1 Jarman on Wills, 615, 

(h) Stat. 7 Will. IV. & 1 Viet. 4th ed. 
c. 26, h. 24 ; Hr Portal aud Lamb, (F) Sect. 25. 
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This failure of a devise, by the decease of the devisee A lapse, 
in the testator’s lifetime, is called a lapse; and this 
lapse is not prevented by the lands being given to the 
devisee and his heirs ; and in the same way, before the 
Wills Act, a gift to the devisee and the heirs of his hotly 
would not carry the lands to the heir of the body of the 
devisee, in case of the devisee’s decease in the lifotimo 
of the testator (/). For, the terms heirs and heirs of the 
body are words of limitation merely; that is, they 
merely mark out the estate, which the devisee, if living 
at the testator’s death, would have taken, — in the one 
case an estate in fee simple, in the other an estate tail ; 
and the heirs are no objects of the testator’s bounty ; 
further than as connected with their ancestor (w). Two No kps© now 
cases have, however, been introduced by the Wills Act, m tw ° ca8e8 ‘ 
in which the devise is to remain unaffected by the 
decease of the devisee in the testator’s lifetime. The Estate tail, 
first case is that of a devise of real estate to any person 
for an estate tail; in which case, if the devisee should 
die in the lifetime of the testator, leaving issue who 
would be inheritable under such entail, and any such 
issue shall be living at the death of the testator, such 
devise shall not lapse, but shall take effect as if the 
death of such person had happened immediately after 
the death of the testator, unless a contrary intention 
shall appear by the will (»). The other case is that of Devise to 
the devisee being a child or other issue of the testator Stator, 
dying in the testator’s lifetime and leaving issue any of 
whom are living at the testator’s death. In this case, 
unless a mere life estate shall have been left to the 
devisee, the devise shall not lapse, but shall take effect 
as in the former case (o). 


(l) Hodgson and Wife v. Am • 
brose , 1 Dougl. 337. 

(m) Plowd. 345 ; l Rep. 105 ; 
1 Jarm. Wills, 338, 4th ed. 

' (») Stat. 7 Will. IV. k 1 Viet. 


c. 26, s. 32. 

(o) Sect. 33. See Principled of 
the Daw of Personal Property, 
409, 11th ed. ; 548, 12th ed. ; 
Johnson v. Johnson , 3 Hare, 157 ; 
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The construction of wills is the next object of our 
attention. In construing wills, the Courts have always 
home in mind, that a testator may not have had the 
same opportunity of legal advice in drawing his will, 
as he would have had in executing a deed. And the 
first great maxim of construction accordingly is, that 
the intention of the testator ought to he observed (j>). 
The decisions of the Courts, in pursuing this maxim, 
have given rise to a number of subsidiary rules, to be 
applied in making out the testator’s intention ; and, 
■when doubts occur, these rules are always made use of 
to determine the meaning ; so that the true legal con- 
struction of a will is occasionally different from that 
which would occur to the mind of an unprofessional 
reader. Certainty cannot be obtained without uni- 
formity, nor uniformity without rule. Rules, there- 
fore, have been found to be absolutely necessary ; and 
the indefinite maxim of observing the intention is now 
largely qualified by the numerous decisions which have 
been made respecting all manner of doubtful points, 
eaoh of which decisions forms or confirms a rule of con- 
struction, to be attended to whenever any similar diffi- 
culty occurs. It is, indeed, very questionable, whether 
this maxim of observing the intention, reasonable as it 
may appear, has been of any service to testators ; and 
it has certainly occasioned a great deal of trouble to 
the Courts. Testators have imagined that the making 
of wills, to be so leniently interpreted, is a matter to 
which anybody is competent ; and the consequence has 
been an immense amount of litigation, on all sorts of 
contradictory and nonsensical bequests. An intention, 
moreover, expressed clearly enough for ordinary appre- 
hensions, has often been defeated by some technical 

Eccle* v. Cheync, 2 Kay & J. 676 ; (p) 30 Ass. 183 a ; Year Book, 

GrtfUh* ▼. Gale, 12 Sim. 354; 9 Hen. VI. 24 b; Litt. 586; 
Eayer v. Fumirall t 17 Ch. D. 115. Perkins, s. 555; 2 Black. Com. 

381. 
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role, too stubborn to yield to the general maxim, that 
the intention ought to be observed. Thus, in one Example of 
ease (q), a testator declared his intention to be, that his iSe^tate 6 * 1 
son should not sell or dispose of his estate, for longer held to be an 
time than his life, and to that intent he devised the 08tateta ^* 
same to his son for his life, and after his decease, to the 
heirs of the body of his said son. The Court of King’s 
Bench held, as the reader would no doubt expect, that 
the son took only an estate for his life ; but this decision 
was reversed by the Court of Exchequer Chamber, and 
it is now well settled that the decision of the Court 
of King’s Bench was erroneous (;•). The testator un- 
warily made use of technical terms, which always 
require a technical construction. In giving the estate 
to the son for life, and after his decease to the heirs of 
his body, the testator had, in effect, given the estate to 
the son and the heirs of his bodi/. Now such a gift is an 
estate tail ; and one of the inseparable incidents of an 
estate tail is, that it may be barred in the manner 
already described (*). The son was, therefore, properly 
entitled, not to an estate for life only, but to an estato 
tail, which would at once enable him to dispose of the 
lands for an estate in fee simple. In contrast to this 
case are those to which we have before adverted, in the 
chapter on estates for life (t). In those cases, an in- An intended 
tention to confer an estate in fee simple was defeated 
by a construction, which gave only an estate for life; only an estate 
a gift of lands or houses to a person simply, without for lifo * 
words to limit or mark out the estate to be taken, was 
held to confer a mere life interest. But, in such cases, 
the Courts, conscious of the pure technicality of the 
rule, were continually striving to avert the hardship of 
its effect, by laying hold of the most minute variations 

(q) Perrin v. Blqke, 4 Burr. (r) Feame, Cont. Bern. 147 to 
2579; 1 Sir Wm. Bla. 672 ; 1 172. 

Dongl. 343. M Ante, p. 68. 

(0 Ante, p. 25. 
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Wills Act. 


Gift in case 
of death 
'without issue. 


of phrase, as matter of exception. Doubt thus took the 
place of direct hardship ; till the legislature thought it 
time to interpose. A remedy is now provided by the 
Act for the amendment of the laws with respect to 
wills (u), which enacts (x ) , that where any real estate 
shall be devised to any person, without any words of 
limitation, such devise shall be construed to pass the 
fee simple, or other the whole estate or interest, which 
the testator had power to dispose of by will, in such 
real estate, unless a contrary intention shall appear by 
the will. In these cases, therefore, the rule of law has 
been made to give way to the testator’s intention ; but 
the case above cited, in which an estate tail was given 
when a life estate only was intended, is sufficient to 
show, that rules still remain which give to certain 
phrases such a force and effect, as can be properly 
directed by those only who are well acquainted with 
their power. 

Another instance of the defeat of intention arose in 
the case of a gift of lands to one person, “ and in case 
he shall die without issue,” then to another. The Courts 
interpreted the words, “in case he shall die without 
issue,” to mean “ in oase of his death, and of the failure 
of his issue ;” so that the estate was to go over to the 
other, not only in case of the death of the former, leav- 
ing no issue living at hi s decease , but also in the event of 
his leaving issue, and his issue afterwards failing, by the 
decease of all his descendants. The Courts considered 
that a man might properly be said to be “dead without 
issue,” if he had died and left issue, all of whom were 
since deceased; quite as much as if he had died, and left 
no issue behind him. In accordance with this view, they 
held such a gift as above mentioned to be, by implica- 
tion, a gift to the first person and his issue, with a 
remainder over, on such issue failing, to the second. This 

(«) 7 Will. IV. & 1 Viet. c. 26. 


(*) Sect. 28. 
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was, in fact, a gift of an estate tail to the first party (y ) ; Such a ^ift 
for an estate tail is just such an estate as is descendible 
to the issue of the party, and will cease when he has no 
longer heirs of his body, that is, when his issue fails. 

Had there been no power of barring entails, this would 
no doubt have been a most effectual way of fulfilling to 
the utmost the testator’s intention. But, as we have 
seen, every estate tail in possession is liable to be barred, 
and turned into a fee simple, at the will of the owner. 

With this legal incident of such an estate, the Courts 
considered that they had nothing to do ; and by this 
construction, they accordingly enabled the first devisee 
to bar the estate tail which they adjudged him to possess, 
and also the remainder over to the other party. He 
thus was enabled at once to acquire the whole fee simple, 
contrary to the intention of the testator, who most pro- 
bably had never heard of estates tail, or of the means of 
barring them. This rule of construction had been so 
long and firmly established, that nothing but tho power 
of Parliament could effect an alteration. This was done Wills Act. 
by the Act for the amendment of the laws with respect 
to mils, which directs (z) that in a will the words “ die 
without issue,” and similar expressions, shall bo construed 
to mean a want or failure of issue in tho lifetime, or at 
the death of the party, and not an indefinite failure of 
issue ; unless a contrary intention shall appear by the 
will, by reason of such person having a prior estate tail, 
or of a preceding gift being, without any implication 
arising from such words, a gift of an estate tail to such 
person or issue, or otherwise. 

From what has been said, it will appear that, before 
the above-mentioned alteration, an estate tail might have 
been given by will, by the mere implication, arising from Implication, 
the apparent intention of the testator, that the land 

(y) 1 Jarm. Wills, 5 54, 4tlied.; Machill v. TTeediny, 8 Sira. 4, 7. 

(z) Sect. 29. 

W.R.P. S 
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should not go over to any one else, so long as the first 
devisee had any issue of his body. In the particular 
class of cases to which we have referred, this implication 
is now excluded by express enactment. But the general 
principle by which any kind of estates may be given by 
will, whenever an intention so to do is expressed, or 
clearly implied, still remains the same. In a deed, 
technical words are always required ; to create an estate 
tail by a deed, it is necessary, as we have seen (a), that 
the word heirs, coupled with words of procreation, such as 
heirs of the body , or the words in tail (b), should be 
made use of. So, we have seen that, to give an estate 
in fee simple, it is necessary, in a deed, to use the word 
heirs, or the words in fee simple (b), as words of limitation, 
to limit or mark out the estate. But in a will, a devise 
to a person and his seed (e), or to him and his issue ( d ), 
and many other expressions, are sufficient to confer an 
estate tail ; and a devise to a man and his heirs male, 
which, in a deed, would be held to confer a fee simple (<?), 
in a will gives an estate in tail male (/) ; for the addition 
of the word “male,” as a qualification of heirs, shows 
that a class of heirs, less extensive than heirs general, 
was intended (g) ; and the gift of an estate in tail male, 
to which, in a will, words of procreation are unnecessary, 
is the only gift, which at all accords with such an inten- 
tion. So, even before the enactment, directing that a 
devise without words of limitation should be construed 
to pass a fee simple, an estate in fee simple was often 
held to be conferred, without the use of the word heirs. 
Thus, suoh an estate was given by a devise to one in fee 
simple, or to him for ever or to him and his assigns for 


(a) Ante, pp. 175, 176. 

(b) Stat. 44 & 45 Viet. c. 41, 
s. 51. 

(?) Co. Litt. 9 b ; 2 Black. Com. 
115. 


(d) Matfin v. Swanncll, 2 Beav. 
249; 2 Jann. Wills, 412, 4th ed. 

[e) Ante, pp. 175, 176. 

if) Co. Litt. 27 a ; 2 Black. 
Com. 115. 

?) 2 Jarm. Wills, 324, 4th ed. 
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(h), or by a devise of all the testator’s estate, or of 
all his property, or all his inheritance , and by a vast 
number of other expressions, by whioh an intention to 
give the fee simple could be considered as expressed or 
implied (t). 


The doctrine of uses and trusts applies as well to a 
will as to a conveyance made between living parties. 
Thus, a devise of lands to A. and his heirs to the use 
of B. and his heirs, upon certain trusts to be performed 
by B., will vest the legal estate in fee simple in B. ; 
and the Court will compel him to execute the trust ; 
unless, indeed, he disclaim the estate, whioh he is at 
perfect liberty to do (k). But, if any trust or duty 
should be imposed upon A., it will then become a ques- 
tion, on the construction of the will, whether or not 
A. takes any legal estate ; and, if any, to what extent. 
If no trust or duty is imposed on him, he is a mere 
conduit-pipe for conveying the legal estate to B., filling 
the same passive office as a person to whom a feoffment 
or conveyance has been made to the uso of another (/). 
From a want of acquaintance on the part of testators 
with the Statute of Uses (w), great difficulties have 
frequently arisen in determining the nature and extent 
of the estates of trustees under wills. In doubtful 
cases, the leaning of the Courts was to give to the 
trustees no greater estate than was absolutely necessary 
for the purposes of their trust. But this doctrine 
having frequently been found inoonvenient, provision 
has been made in the Wills Act (n), that, under certain 


Co. Litt. 9b; 2 Black. 
Com. 108. 

(t) 2 Jarm. Wills, 274 et seq., 
4th ed. 

(At) Ntcloson v. Wordsworth, 2 
Swanst. 365 ; Urck y. Walker , 3 
Mylne & Craig, 702 ; diggers v. 
Evans, 5 El. & Bl. 367, 380. 


(J) 2 Jarm. Wills, 290, 291, 
4th ed. ; Baker v. White , L. R., 
20 Eq. 166 ; see ante, p. 189. 

(tn) 27 Hen. VIII. c. 10; ante, 

р. 188. 

(») Stat. 7 WiH. IV. & 1 Viet. 

с. 26, ss. 30, 31. 


Uses and 
trusts. 
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circumstances, not always to be easily explained, the 
fee simple shall pass to the trustees, instead of an estate 
determinable when the purposes of the trust shall be 
satisfied. 

The above examples may serve as specimens of the 
great danger a person incurs, who ventures to commit 
the destination of his property to a document framed 
in ignorance of the rules, by which the effect of such 
document must be determined. The Wills Act, by the 
alterations above mentioned, has effected some improve- 
ment ; but no Act of Parliament can give skill to the 
unpractised, or cause every body to attach the same 
meaning to doubtful words. The only way, therefore, 
to avoid doubts on the construction of wills, is to word 
them in proper technical language,— a task to which 
those only who have studied such language can be ex- 
pected to be competent. 

Devise to If the testator should devise land to the person who 

Iieir * is his heir at law, it is provided by the “ Act for the 

Amendment of the Law of Inheritance” (o) that such 
heir shall be considered to have acquired the land as 
a devisee, and not by descent. Such heir, thus taking 
by purchase (p), will, therefore, become the stock of 
descent ; and in case of his decease intestate, the lands 
will descend to his heir, and not to the heir of the tes- 
tator, as they would have done had the lands descended 
on the heir. Before this Act, an heir to whom lands 
were left by his ancestor’s will was considered to take 
by his prior title of desoent as heir, and not under the 
will, — unless the testator altered the estate and limited 
it in a manner different from that in whioh it would 
have desoended to the heir (q). 


Danger of 
ignorance of 
legal rules. 


( 0 ) Stat. 3 & 4 Will. IV. 0 . 106, (p) Ante, p. 126. 

8.3; Bee Strickland v. Strickland, (q) Watk. Descents, 174, 176 

10 Sim. 374. (229, 231, 4th ed.). 
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It is usually the praoticc, as is well known, for every 
testator to appoint an executor or executors of his will 5 
and the executors so appointed have important powers 
of disposition over the personal estate of the testator (/*). 
But the devise of the real estate of the testator is quite 
independent of the executors’ assent or interference, 
unless the testator should either expressly or by impli- 
cation have given his executors any estate in or power 
over the same. In modern times, however, the dootrine 
has been broached, that if a testator (‘barges his real 
estate with the payment of his debts, such a charge 
gives by implication a power to his executors to sell his 
real estate for the payment of his debts. The author 
has elsewhere attempted to show that this doctrine, 
though recognized in several modern eases, is inconsis- 
tent with legal principles (ft) ; and in this he lias since 
been supported by the great authority of Lord St. 
Leonards (f). In consequence, however, of the diffi- 
culties to which these cases gave rise, an Act has 
passed by which, where there is a (Large of debts or 
legacies, the trustees in some cases and in other casos 
the executors of a testator are empowered to sell his real 
estate for the purpose of paying such debts or legacies. 
The Act to further amend the law of property and to 
relieve trustees (a), which was passed on the Kith August, 
1859, enacts (.r), that where, by any will that shall come 
into operation after the passing of the Act, the testator 
shall have charged his real estate or any specific portion 
thereof with the payment of his debts or of any legacy, 
and shall have devised the estate so charged to any 
trustee or trustees for the whole of his estate or interest 
therein, and shall not have made any express provision 

(r) Principles of the Law of (*) Sugd. Pow. 120—122, 8th 
Personal Property, 394, llthed. ; ed. 

628, 12th ed. (w) Stat. 22 & 23 Viet. c. 36, 

(a) See the Author’s Essay on (x) Sect. 14. 

Beal Assets, c. C. 
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for the raising of suoh debts or legacy out of the estate, 
such trustee or trustees may, notwithstanding any trusts 
actually declared by the testator, raise - such debts or 
legacy by sale or mortgage of the lands devised to 
them. And the powers thus conferred extend to all 
persons in whom the estate devised shall for the time 
being be vested by survivorship, descent or devise, and 
to any persons appointed to succeed to the trusteeship, 
either under any power in the will, or by the Court (y). 
But if any testator, who shall have created such a charge, 
have devised the hereditaments charged in 
such terms as that his whole estate and interest therein 
shall become vested in any trustee or trustees, the exe- 
cutor or executors for the time being named in his will 
(if any) shall have the same power of raising the same 
moneys as is before vested in the trustees ; and such 
power shall from time to time devolve to the person or 
persons (if any) in whom the executorship shall for the 
time being be vested (z). And purchasers or mort- 
gagees are not to be bound to inquire whether the 
powers thus conferred shall have been duly exercised by 
the persons acting in exercise thereof (a). But these 
provisions are not to prejudice or affect any sale or 
mortgage made or to be made in pursuance of any will 
coming into operation before the passing of the Act ; 
nor are they to extend to a devise to any person in fee 
or in tail, or for the testator’s whole estate and interest, 
oharged with debts or legacies ; nor are they to affect 
the power of any suoh devisee to sell or mortgage as he 
or they may by law now do. In these cases the law is 
that the devisee may, in the exercise of his inherent 
right of alienation, either sell or mortgage the lands 
devised to him ; but if legacies only are oharged thereon, 
the purchaser or mortgagee is bound to see his money 


(y) Stat. 22 & 23 Viet. c. 35, 
8. 15. 


(z) Sect. 16. 
(a) Sect. 17. 
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duly applied in their payment (b). If, however, the Charge of 
testator’s debts are charged on the lands, then, whether dobt8 ’ 
there be legacies also charged or not, the practical impos- 
sibility of obliging the purchaser or mortgagee to look 
to the payment of so uncertain a charge exonerates him 
from all liability to do more than simply pay his money 
to the devisee on his sole receipt (r). As we have Order for ad- 
seen (</), when an order is made under the Bankruptcy 
Act, 1883 (c), for the administration in bankruptcy of a of de- 
deceased debtor’s estate (/), his property (y) vests in the debtor's os- 
official receiver of the Court (//) as trustee thereof, who tute * 
is then empowered to realize the same by sale or other- 
wise, and distribute the proceeds among the creditors of 
the deceased («’). 


In cases of death occurring after the 31st December, 
1881, the executors of a will may, in certain instances, 
take an interest in, or a power over, real estate vested 
in their testator. For, by the Conveyancing and Law 
of Property Act, 1881 (£), real estate vested in any 
person solely upon any trust, or by w r ay of mortgage?, on 
his death devolves to and becomes vested in his personal 
representatives or representative from time to time, in 
like manner as if the same wero a chattel real vesting 
in them or him. And by the same Act (/), whero, 
at the death of any person, there is subsisting a contract 
enforceable against his heir or devisee, for the sale 
of the fee simple or other freehold interest descendible 


Executori* 
now take an 
interest. in 
real estate — 


vested in a 
solo truHtoo or 
mortgagee ; 


and a power 
to convoy real 
estate con- 
tracted to be 
Bold. 


(b) Horn v. Horn, 2 Sim. 
Stu. 448 ; Essay on Beal Assets, 
p. 63. 

(c) Essay on Real Assets, pp. 
62, 63 ; Corner v. Cartwright, L. R., 
7H. ofL., E. & I. 731. 

(d) Ante, p. 142. 

(*) Stat. 46 & 47 Viet. c. 52, 
b. 125; Williams on Personal 
Property, 282 — 285, 12th ed. 

(/) See ante, p. 107. 


(y) See Williams on 
Property, 232 — 234, 1 2tli od. 

(h) See ibid., p. 217. 

(*} See ibid., pp. 239, 246, 283. 

(k) Stat. 44 & 45 Viet. c. 41, 
s. 30 ; see Williams's Convey- 
ancing Statutes, 170 — 176; He 
Hilling's Trusts , 26 Ch. D. 432. 

(l) Sect. 4 ; see Williams's Con- 
veyancing Statutes, 64 — 58. 
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to his heirs general in any land, his personal repre- 
sentatives shall, by virtue of the Act, have power to 
convey the land for all the estate and interest vested in 
him at his death, in any manner proper for giving 
effect to the contract; but a conveyance made under 
this enactment is not to affect the beneficial rights of 
any person claiming under any testamentary disposition, 
or as heir, or next of kin, of a testator or an intestate. 


Wills in Mid- 
dlosex and 
Yorkshire to 
be registered. 


New enact- 
ment, relief 
to purchasers 
and mort- 
gagees. 


The Registry Acts for Middlesex (m) and Yorkshire 
and the town and county of Kingston-upon-Hull (n), 
provided that a memorial of all wills of lands in those 
counties should be registered within six months after 
the death of every testator dying within the kingdom of 
Great Britain, or within three years after the death of 
every testator dying upon the seas or in parts beyond 
the seas ; otherwise every such devise by will should be 
adjudged fraudulent and void against any subsequent 
purchaser or mortgagee for valuable consideration (o). 
But in consequence of the construction placed upon 
these Acts by the Courts of Equity ( p), if a purchaser 
or mortgagee from the heir of one, who held land in a 
register county, had had clear previous notice of a will 
devising the same land, he could not, by registering his 
deed, gain any priority over the devisees in respect of 
the equitable estate in the land (</). The Vendor and 
Purchaser Act, 1874 (r), provides (a), that where the 
will of a testator devising lands in Middlesex or York- 
shire has not been registered within the period allowed 
by law in that behalf, an assurance of such land to a 
purchaser or mortgagee by the devisee, or by some one 


(»<) Stat. 7 Anne, c. 20, 8. 8. 
(ti) Stats. 2 & 3 Anne, c. 4, 
s. 20 ; 6 Anno, c. G2 (6 Anne, 
c. 35, in Ruffhead) ; 8 Geo. II. 
c. 6, 8. 15. See Williams’s Con- 
veyancing Statutes, 21 — 23. 

(o) Chadwick x. Turner , 34Beav. 
634 ; affirmed L. R., 1 Ch. 310 ; 


Dart’s Vendors and Purchasers, 
682, 5th ed. 

(p) See ante, p. 232. 

(q) Williams’s Conveyancing 
Statutes, 21, and n. (9). 

(r) Stat. 37 & 38 Viet. c. 78. 

(«) Sect. 8. See Williams’s 

Conveyancing Statutes, 21 — 24. 
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deriving title under him, shall, if registered before, take 
precedence of and prevail over, any assurance from the 
testator’s heir at law. As we have seen (/), the old 
Yorkshire Registry Acts were repealed by tho York- 
shire Registries Act, 1884 ( it) 9 in which it is enacted (.r) 
that every will registered under this Act shall have 
priority according to tho date of tho death of tho tes- 
tator, if the date of registration thereof be within, or 
under this Act to be deemed to be within (//) a period of 
six months after the death of the testator, or according 
to the date of registration thereof, if such date of regis- 
tration be not within, or under this Act to be deemed 
to be within, such period of six months. This Act also 
provides for the registration of an affidavit of intostacy 
at any time after the exjdration of six months from tho 
death of a person holding land within Yorkshire and 
Kingston-upon-Hull ; and enacts that, where any such 
affidavit of intestacy has been duly registered, any 
assurance for valuable consideration mado or executed 
by any person who would be empowered to make or 
execute the same in case of such intestacy, and duly 
registered, shall have priority over any will of tho 
supposed intestate, tho date of registration of which 
shall be subsequent to the date of registration of such 
assurance or will and not within or under this Act to be 
deemed to be within a period of six months aftor the 
death of the supposed intestate (z). As we have suen (a)> 
this Act provides that no person claiming any legal or 
equitable interest under any priority given by the Act 
shall lose any such priority merely in consequence of his 
having been affected with actual or constructive notice, 
except in cases of actual fraud. 


Registration 
in Yorkshire 


{t) Ante, p. 232. a will within six months after tho 

. (u) Stat. 47 & 48 Viet. c. 64, testator’s death, if tho wiU itself 

5i. cannot be registered within the 

(x) Sect. 14. same period. 

(y) See sect. 11, which pro- (-) Sect. 12. 

vides for registration of notice of ((f) Ante, p. 232. 
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CHAPTER XI. 

OF THE MUTUAL RIGHTS OF HUSBAND AND WIFE. 

The next subject of our attention will be the mutual 
rights in respect of lands, arising from the relation of 
husband and wife. In pursuing this subject, let us 
consider, first, the rights of the husband in respect of 
the lands of his wife ; and, secondly, the rights of the 
wife in respect of the lands of her husband. 

The rights of 1. First, then, as to the rights of the husband in 
inres^ct^f respect of the lands of his wife. Since the commence- 

his wife * ° f men ^ ^ ie y° ar 1883, the legal capacity of wives, with 
regard to property, has been completely changed by 
the operation of the Married Women’s Property Act, 
1882 (a). But married women, whose marriage took 
plaoe before the 1st of January, 1883, still remain par- 
tially subject to the previous law (b ) ; without some 
knowledge of whioh, it is impossible to understand the 
Act in question. We shall therefore first explain the 
position in which wives were formerly placed with regard 
to property by the different rules of law and equity. At 
common law, by the act of marriage, the husband and 
wife became in law one person, and so continued during 
the coverture or marriage (c). The wife was as it were 
merged in her husband. Accordingly, the husband was 
entitled to the whole of the rents and profits which might 

(«) Stat. 45 & 46 Viot. c. 76. Me Harriet Settled Estates, 28 Oh. 
See Williams’s Conveyancing D. 171. 

Statutes, 873, 382, 383. (c) Litt. s. 168 ; 1 Black. Com. 

(6) See sect. 5 ; Williams’s 442 ; Gilb. Ten. 108 ; 1 Roper's 
Conveyancing Statutes, 421, 422; Husband and Wife, 1. 
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arise from his wife’s lands, and acquired a freehold estate 
therein, during the continuance of the coverture (d ) ; and, 
in like manner, all the goods and personal ohattels of 
the wife, the property in which passed by mere delivery 
of possession, belonged solely to her husband (e). For 
by the ancient common law, it w r as impossible that the 
■wife should have any power of disposition over property 
for her separate benefit, independently of her husband. 
And if the wife had an equitable estate in land for life 
or of inheritance, the husband was entitled to receive 
the rents and profits, and acquired on equitable estate 
therein during the continuance of the coverture. It 
appears, however, that in such a case the wife might, 
under certain circumstances, acquire a right in equity to 
have a provision for her maintenance secured to her by 
the settlement of the rents and profits, or part thereof, 
in trust for that purpose (/). In modern times, how- 
ever, if property of any kind w'ere vested in trustees, in 
trust to apply the income for the .separate use of a woman 
during any coverture, present or future, the trust for the 
separate use of the wife might be enforced in equity. 
That is, the Courts of Equity obliged the trustees to hold 
for the sole benefit of the wife, and prevented the husband 
from interfering with her in the disposal of such income ; 


(d) 1 Hop. Husb. and Wife, 3 ; 
Robertson v. Norris, 11 Q. B. 916. 

(e) l Hop. Husb. and Wife, 
169 ; see Williams on Personal 
Property, 670 — 673, 12th ed. 

(/) If the husband became 
bankrupt, and the wife had no 
means of support, she might ob- 
tain such a settlement as against 
his assignee or trustee in bank- 
ruptcy. But she could not ob- 
tain such a settlement as against 
her husband, so Jong as he sup- 
ported her ; or against his assig- 
nee for valuable consideration, 


though her husband should, sub- 
sequently to the assignment, have 
ceased to support her. See 
Sturgis v. Champneys , 6 My. & 
Cr. 97; Txdd v. Lister , 10 Hare 
140 ; 3 De G., M. k G. 867, 869 
870 ; Durham v. Crackles , 8 Jur. 
N. S. 1175; Gleavcs v. Taint 
1 De G., J. k S. 87, 93, 94 
Wortham v. Pemberton, 1 De G. k 
Sm. 644, 661 ; Smith v. Matthews , 
3 Do G., F. k J. 139 ; Dames v. 
Robinson , l N. R. 257 ; Sugd. V. 
k P. 660, 14th ed. ; Williams on 
Settlements, 99, 100. 


Wife’s equit- 
able estate. 


Wife’s equity 
to a settle- 
ment. 


Trusts for 
Hcpamt© uso 
enforced. 
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Separate pro- 
perty may be 
rendered in- 
alienable. 


she consequently enjoyed the same absolute power of 
disposition over the equitable estate or interest therein as 
if she were sole or unmarried (g) . And, if the income 
of property were given directly to a woman, for her 
separate use, without the intervention of any trustee, 
the Court compelled her husband himself to hold his 
marital rights in such income simply as a trustee for 
his wife independently of himself (h). The limitation 
of property in trust for the separate use of an intended 
wife was one of the principal objects of a modern mar- 
riage settlement. By means of such a trust, a provision 
might be secured, which would be independent of the 
debts and liabilities of the husband, and thus free from 
the risk of loss, either by reason of his commercial em- 
barrassments, or of his extravagant expenditure. In 
order more completely to protect the wife, the Court of 
Chancery allowed property thus settled for the separate 
use of a woman to be so tied down for her own personal 
benefit, that she should have no power, during her 
coverture, to anticipate or assign her income ; for it is 
evident that, to place the wife’s property beyond the 
power of her husband, is not a complete protection 
for her, — it must also be placed beyond the reach of 
his persuasion. In this particular instance, therefore, 
an exception has been allowed to the general rule, 
which forbids any restraint to be imposed on aliena- 
tion. For, when the trust, under which property was 
held for the separate use of a w r oman during any cover- 
ture, declared that she should not dispose of the same 
or of the income thereof in any mode of anticipation, 
every attempted disposition by her during such coverture 
was deemed absolutely void (t). In the year 1875, the 

(?) See ante, note (?) to p. 193 ; Russ. & Mylne, 355. 

Williams on Personal Property, (t) Brandon v. Bob in son, 18 Ves. 
683 — 585, 12th ed. 434 ; 2 Hop. Husb. and Wife, 230 ; 

(h) 2 Rop. Husb. and Wife, Tulktt y. Armstrong, 1 Bear. 1 ; 
152, 182; Major v. Lansky , 2 4 Mylne & Cr. 390 ; Scarborough 
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jurisdiction of the Court of Chancery with respect to 
the enforcement of trusts was, as w© have seen, trans- 
ferred to the High Court of Justioe ; and is now 
principally exercised in the Chancery Division (k). 
Under this jurisdiction, trusts for the separate use 
of married women may still he created and enforced, 
and a restraint imposed upon the alienation by a wife 
of her separate property (/). But the interest of a 
married woman in any property may, with her consent, 
be bound by judgment or order of the Court made 
after the 31st December, 1881, when it appears to the 
Court to be for her benefit, notwithstanding that she be 
restrained from anticipation (;//). 


Not only the income, but also the corpus of any As to the 
property, whether real or personal, might be limited to corpu9 ' 
the separate use of a married woman. Decisions of the 
year 1805 finally established that a simple gift of 
real estate, either witli or without the intervention of Beal estate, 
trustees (//), for the separate use of a married woman, 
was sufficient to give her in equity a power to dispose 
of it by deed or will, without the consent or concurrence 
of her husband (o). The same rule had long been 
established with respect to personal estate (p). But 
where the legal estate in lands was vested in the wife, 
it had still to be conveyed by a deed to be separately 


v. Borman y 1 Beav. 34 ; 4 M. & 
Cr. 377 ; Baggett v. Meux , 1 Col- 
lyer, 138 ; affirmed, 1 Ph. 627 ; 
ante, p. 120. 

(k) See ante, pp. 191, 193, 213, 
215, and note (y) to p. 193. 

(l) See stat. 45 & 46 Viet. c. 75, 
8. 19 ; Williams on Personal Pro- 
perty, 596, 12th ed. 

(m) Stat. 44 & 45 Viet. c. 41, 
s. 39. See Williams’s Convey- 
ancing Statutes, 198 — 200. 


(n) llall v. Waterhouse , V.-C. 
S., 5 Giff. 64 ; 13 W. It. G33. 

(o) Taylor v. Meads, L. C., 13 
W. It. 394 ; 11 Jur., N. S. 166; 
4 Do Gex, Jones & Smith, 697. 
As to the effect of a restraint on 
anticipation attached to a gift of 
real estate of inheritance for the 
separate use of a married woman, 
see Baggett v. Meux , 1 Ph. 627. 

(p) See Principles of the Law 
of Personal Property, 447, 11th 
ed. ; 584, 12th ed. 
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acknowledged by her, in the manner to be presently 
explained. 


The Married 
Women’s 
Property Act, 
1870. 


Married 
woman to be 
capable of 
bolding pro- 
perty as a 
feme solo. 


Property of a 
woman mar- 
ried after the 
Act to be held 
by her as a 
feme sole. 


The Married Women’s Property Act, 1870 (q), pro- 
vided that where any freehold, copyhold or customary- 
hold property should descend upon any woman, married 
after the passing of that Act, as heiress or co-heiress 
of an intestate, the rents and profits of such property 
should, subject and without prejudice to the trusts 
of any settlement affecting the same, belong to such 
woman for her separate use, and her receipts alone 
should be a good discharge for the same (r). This Act, 
however, was repealed as from the commencement of the 
year 1883, without prejudice to any right acquired 
while it was in force («). And the rights of wives in 
respect of real estate are now regulated by the following 
enactments of the Married Women’s Property Act, 
1882 ( t ), which came into operation on the 1st of 
January, 1883 (w). 

(Sect. 1, sub-s. 1.) A married woman shall, in ac- 
cordance with the provisions of this Act, be capable of 
acquiring, holding, and disposing by will or otherwise, 
of any real or personal property as her separate pro- 
perty, in the same manner as if she were a feme sole, 
without the intervention of any trustee. 

(Seot. 2.) Every woman who marries after the com- 
mencement of this Act shall be entitled to have and to 
hold as her separate property and to dispose of in man- 
ner aforesaid all real and personal property which shall 
belong to her at the time of marriage, or shall be ac- 
quired by or devolve upon her after marriage, including 


(i q ) Stat. 33 & 34 Viot. c. 93, Statutes, 382. 
passed 9th August, 1870. («) Stat. 45 & 46 Viet. e. 76, 

(r) Stat. 33 & 34 Viet. o. 93, ss. 22, 26. 

8 . 8. As to the effect of this en- (t) Stat. 45 & 46 Viet. c. 75. 

actment, see Be Vou, 13 Ch. D. («) Seot. 25. 

504 ; Williams’s Conveyancing 
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any wages, earnings, money and property gained or 
acquired by her in any employment, trade or occupation, 
in which she is engaged, or which she carries on sepa- 
rately from her husband, or by the exercise of any 
literary, artistic, or scientific skill. 

(Sect. 5.) Every woman married before the com- Proportyac 
mencement of this Act shall be entitled to have and 

■ * 

to hold and to dispose of in manner aforesaid as her 
separate property all real and personal property, her Act to W held 
title to which, whether vested or contingent, and whether a 

in possession, reversion, or remainder, shall accrue after 
the commencement of this Act, including any wages, 
earnings, money, and property so gained or acquired 
by her as aforesaid (.r). 

(Sect. 19.) Nothing in this Act contained shall inter- Saying of 
fere with or affect any settlement or agreement for a t j cl 
settlement made or to be made, whether before or after 
marriage, respecting the property of any married woman, settlement!*, 
or shall interfere with or render inoperative any restric- 
tion against anticipation (y) at present attached or to be 
hereafter attached to the enjoyment of any property or 
income by a woman under any settlement, agreement 
for a settlement, will, or other instrument ; but no re- 
striction against anticipation contained in any settle- 
ment or agreement for a settlement of a woman s own 
property to be made or entered into by herself shall 
have any validity against debts contracted by her be- 
fore marriage, and no settlement or agreement for a 
settlement Bhall have any greater force or validity 
against creditors of such woman than a like settlement 
or agreement for a settlement made or entered into by 
a would have against his creditors ( 2 ). 

The effect of this Act is discussed in the notes thereto 


(x) See Baynton v. Colling (s) See William* on Personal 

Chitty, J., 27 Ch. D. 604. Property, 471—473, 12th ed., and 

(y) See ante, pp. 268, 269. «ee ante, p. 102. 
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contained in the Editor’s “ Conveyancing Statutes” (a). 
It is thought that, if any real estate, which becomes 
the separate property of a wife by virtue of this Act, 
should have been limited to her directly, the legal estate 
will vest in her alone, and her husband will not acquire 
any estate therein or right to receive the rents and 
profits during the continuance of the coverture. And 
if any real estate should, since the commencement of 
the Act, be limited to trustees upon trust for a wife, it 
is thought that her equitable estate therein will be her 
separate property by virtue of the Act, although no 
trust for her separate use should have been imposed ( b ). 


Husband and 
wife con- 
sidered as ono 
person. 


Gift to hus- 
band and 
wife and 
a third person. 


Gift to 
husband and 
wife and 
their heirs. 


Whilst provisions for the separate benefit of a married 
woman could only be enforced in equity (c), the rule of 
law by which husband and wife were considered as one 
person still continued in operation, and was occasionally 
productive of rather curious consequences. Thus, if 
lands were given to A. and B. (husband and wife), and 
C., a third person, and their heirs — here, had A. and B. 
been distinct persons, each of the three joint tenants 
would, as we have seen (tf), have been entitled, as be- 
tween themselves, to one-third part of the rents and 
profits, and would have had a power of disposition also 
over one-third part of the whole inheritance. But, 
since A. and B., being husband and wife, were only 
one person, they took, under such a gift, a moiety 
only of the rents and profits, with a power to dispose 
only of one-half of the inheritance (e ) ; and C., the 
third person, took the other half, as joint tenant with 
them. Again, if lands were given to A. and B. 
(husband and wife) and their heirs — here, had they 

(«) Pages 373 et seq. (rf) Ante, pp. 162, 166. 

(b) See Williams’s Conveyanc- (e) Litt. s. 291 ; Gordon r. 

ing Statutes, 382, 383, 418, 419, Whieldon , 11 Bear. 170; Me 
421. Wylde, 2 De Gex, M. & G. 724. 

(c) See ante, p. 2G7. 
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been separate persons, they would have beoome, under 
the gift, joint tenants in fee simple, and each would 
have been enabled, without the consent of the other, to 
dispose of an undivided moiety of the inheritance. 

But as A. and B. were one, they took, as it was said, They took l>y 
by entireties; and, whilst the husband might do what eutirotio *- 
he pleased with the rents and profits during the 
coverture, he could not dispose of any part of the inhe- 
ritance, without his wife’s concurrence. Unless they 
both agreed in making a disposition, each one of them 
had to run the risk of gaining the whole by survivor- 
ship, or losing it by dying first (./'). Another conse- Husband and 
quence of the unity of husband and wife was the ina- Wl f° <5(>uld t 

. . * not convey to 

bility of either of them to convey to the other. As a each other. 

man could not convey to himself, so he could not convey 

to his wife, who was regarded as part of himself (y). 

But by means of the Statute of Usos the effect of a 

conveyance by a man to his wife could be produced (/?) ; 

for a man might and still may convey to another person 

to the use of his wife in the same manner as, under the 

statute, a man may convey to the use of himself (/). 

And by the Conveyancing and Law of Property Act, 

1881, in conveyances made after the 31st December, 

1881, freehold land may be conveyed by a husband to 

his wife, and by a wife to her husband, alone or jointly 

with another person (/r) . A man has always been able 

to leave lands to his wife by his will ; for the married 

state does not deprive the husband of that disposing 

power which he would possess if single (/), and a deviso 

by will does not take effect until after his decease (w) . 

If real estate be limited to a husband and wife, so that wife’s sepa- 
rate property 

(/) Doe d. Freestone v. Parrott , (£) Stat. 44 & 45 Viet. c. 41, 

5 T. Rep. 652. s. 50 ; see Williams’* Convey- 


(/) Doe d. Freestone v. Parrait , (a:) Stat. 44 & 4 o Viet. c. 41, 

5 T. Rep. 652. s. 50 ; see Williams’* Convey- 

(y) Litt. b. 168; see Williams’* ancing Statutes, 223, 224, 301, 
Conveyancing Statutes, 391, 392. 392. 


(h) 1 Hop. Husb. and Wife, 53. 
(») Ante, p. 226. 


(/) See Williams on Personal 
Property, 671, 12th ed. 

(m) Litt. «. 168. 


W.R.F. 
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Curtesy. 


her interest therein becomes her separate property under 
the Married Women’s Property Act, 1882 (n), they 
will take, not by entireties, but as joint tenants (o). 
But that Act has not directly repealed the rule, that 
husband and wife are one person in law; and at present 
it remains an open question what construction the 
Court will place upon a gift to husband and wife and 
a third person, as joint tenants or tenants in common, 
when the gift is made after the year 1882 (p). It is 
thought, however, that a husband may now convey any 
real estate to his wife directly, to be held by her as her 
separate property under that Act ; and that a wife may 
now convey to her husband any real estate which she 
holds as her separate property by virtue of that Act (q). 

By the common law, if the wife survived her husband, 
her estates in fee simple remained to herself and her 
heirs, after his death, unaffected by any debts which he 
might have incurred, or by any alienation which he 
might have attempted to make ; for, although the wife, 
by marriage, was prevented from disposing of her fee 
simple estates, either by deed or will, yet neither could 
the husband, without his wife’s concurrence, make any 
disposition of her lands to extend beyond the limits of 
his own interest. If, however, he should have survived 
his wife, he would, in case he had had issue by her bom 
alive, that might by possibility inherit the estate as her 
heir, have become entitled to an estate for the residue 
of his life in such lands and tenements of his wife as 
she was solely seised of in fee simple, or fee tail in 
possession (r). The husband, while in the enjoyment 

(») Ante, pp. 270, 271. (q) See Williams’s Conveyanc- 

(o) 2U March , Mander y. Sar» in g Statutes, 391, 392. 

rit, 27 Ch. D. 166. (r) Iitt. ss. 36, 62; 2 Black. 

(p) See & (7., 27 Ch. D. 169, Com. 126 ; 1 Bop. Husb. and 

171. Wife, 6 ; Barker v. Barker, 2 

Sim. 249. 



OF THE MUTUAL RIGHTS OF HUSBAND AND WIFE. 


276 


of this estate, was oalled a tenant by the curtesy of 
England, or, more shortly, tenant by the curtesy. If Curtesy of 
the wife’s estate should have been equitable only, that 
is, if the lands should have been vested in trustees for 
her and her heirs, her husband would still, on surviving, 
in case he had had issue which might inherit, be entitled 
to be tenant by the curtesy, in the same manner as if 
the estate were legal (s ) ; for equity in this respect 
followed the law. But, whether legal or equitable, the Estate must 
estate must have been a several one, or else held under 
a tenanoy in common, and must not have been one of 
which the wife was seised or possessed jointly with any 


other person or persons (t). The estate must also have 

i a \ ' DOfBOS* 

been an estate in possession ; for there could be no 
curtesy of an estate in reversion expectant on a life 
interest or other estate of freehold (a). The husband , e ^ cell 
must also have had, by his wife, issue bom alive; except ^ 
in the case of gavelkind lands, where the husband had 
a right to his curtesy, whether he had had issue or not ; lauds, 
but, by the custom of gavelkind, curtesy extends only 
to a moiety of the wife’s lands, and ceases if the husband 
marries again (jt). The issue must also have been capable issue must 
of inheriting as heir to the wife ( y). Thus, if the wife t 
were seised of lands in tail male, the birth of a daughter , h n j®^ ti ”f e a# 
only would not entitle her husband to be tenant by 
curtesy ; for the daughter could not by possibility in- 
herit suoh an estate from her mother. And it was 


(*) 1 Bop. Hush. and Wife, 18. 
There have been conflicting de- 
cisions as to the husband’s right 
to curtesy, when the lands were 
settled on trust for the wife’s 
separate use. Bee Moore v. Web - 
tter, V.-C. S., L. R., 3 Eq. 267 ; 
Appleton v. Boxcley , V.-C. M., 
L. R., 8 Eq. 139 ; Cooper v. Mae - 
donold, 7 Ch. D. 288 ; Eager y. 
JFumivall, 17 Ch. D. 115 ; see 
also the author’s Lectures on 


Settlements, pp. 105 — 108. The 
later decisions were in favour of 
the husband’s right to an estate 
by the curtesy in such lands. 

(t) Co. Litt. 183 a ; 1 Roper’s 
Husb. and Wife, 12. 

(«) 2 Black. Com. 127 ; Watk. 
Desc. Ill (121, 4th ed.). 

(a?) Co. Litt. 30 a, n. (1) ; Bac. 
Abr. title Gavelkind (A.) ; Rob. 
Gavel, book ii. c. 1. 

(y) Litt. ». 52 ; 8 Rep. 34 b. 
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TE 0 wife necessary that the wife should have acquired an actual 
been, aotoily ^^in of all estates, of which it was possible that an 
actual seisin could be obtained ; for the husband had it 
in his own power to obtain for his wife an actual seisin ; 
and it was his own fault if he had not done so ( 2 ). 
Since the commencement of the Married Women’s 
Property Act, 1882 (a), a tenancy by the curtesy at 
co mm on law can only occur in respect of the lands of a 
wife married before the year 1883, which lands have not 
Wife’s sepa- been her separate property under that Act. The im- 
rate property. p 0r ^ an ^ question remains, whether a husband can have 
a right to be tenant by the curtesy of real estate of in- 
heritance, which has been his wife’s separate property 
by virtue of that Act. The Act itself is silent upon the 
subject, and the point has not yet come before the 
Courts. It is not unlikely that they will hold, by 
analogy to the previous law, that the husband may 
have an estate by the curtesy in such lands ( b ). It is 
thought that, if a wife die intestate, real estate, which 
has been her separate property under that Act, will 
descend to the heir of the last purchaser, according to 
the previous law (c), subject or not to her husband’s 
right to curtesy, as the Courts may deoide (d). The 
question of the husband’s curtesy can only arise if the 
wife die intestate ; for he can have no estate by the 
curtesy if she should have devised her separate real 
property by will (e). A tenancy by the ourtesy is not 


(z) 2 Black. Com. 131 ; Parker 
v. Carter , 4 Hare, 4 1C. In the 
first edition of this work a doubt 
was thrown out whether, under 
the now law of inheritance, a 
husband can ever become tenant 
by the curtesy to any estate 
which his wife has inherited. 
The reasons which afterwards 
induced the author to incline to 
the contrary opinion will be found 


in Appendix (E). See Eager v. 
Eurnivall, 17 Ch. D. 115 . 

(а) See ante, pp. 270 — 272. 

(б) See Williams’s Conveyanc- 
ing Statutes, 459, 460. 

(c) See ante, pp. 270, 274. 

(d) See Williams’s Conveyanc- 
ing Statutes, 452, 459. 

(e) A husband had no right to 
curtesy out of lands settled on 
trust for his wife’s separate use, 
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now of very frequent oocurrenoe ; the rights of husbands 
in the lands of their wives are, at the present day, gene- 

rally ascertained by proper settlements made previously 
to marriage. 


By a statute of the reign of Henry VIIL (/) power 
was given for all persons of full age, having an estate of 
inheritance in fee simple or in fee tail, in right of their 
wives, or jointly with their wives, to make leases, with 
the concurrence of their wives (< g ), of such of the lands 
as had been most commonly let to farm for twenty years 
before, for any term not exceeding twenty-one years or 
three lives, under the same restrictions as tenants in tail 
were by the same Act empowered to lease. This statute, 
so far as it respects tenants in tail, has already been 
referred to (//). It was repealed by the Settled Estates 
Act of the year 1856 (/). Now, under provisions of the 
Settled Estates Act, 1877 (which replace similar enact- 
ments of the Act of 1856), every person entitled to the 
possession or the receipt of the rents and profits of any 
unsettled estate, as tenant by the curtesy, or in right of 
a wife who is seised in fee, has the same power of leasing 
as is thereby given to a tenant for life (k). And by the 
Settled Land Act, 1882 (/), a tenant by the curtesy has 
the powers of leasing and sale, and the other powers 
given to a tenant for life by that Act (//j). By a statute 
of Anne (w), every husband seised in right of his wife 
only, who, after the determination of his estate or in- 
terest, without the express consent of the persons next 
immediately entitled after the determination of such 


if she had devised her equitable 
estate therein by 'will. Cooper v. 
Macdonald, 7 Ch. I). 288. 

(/) Stat. 32 Hen. VIII. c. 28. 

( g ) Sect. 3. 

(h) Ante, p. 78. 

(t) Stat. 19 & 20 Viet. c. 120, 
s. 35. 


(/•) Stat. 40 & 41 Viet. c. 18, 
s.46. See ante, p. 34 . 

(/) Stat. 45 & 46 Viet. c. 38, 
s. 58, sub-s. 1 (viii) ; see also stat. 
47 & 48 Viet. c. 18, s. 8. 

(m) See ante, pp. 35 — 38, 43 — 
46, 49—54. 

(w) Stat. 6 Anne, c. 18, s. 5. 


Power for 

% a « 


the wife's 
lands. 


non 
is a 
passer 
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Fine. 


estate or interest shall hold over and continue in posses- 
sion of any hereditaments, shall he adjudged to be a 
trespasser ; and the full value of the profits received 
during suoh wrongful possession may be recovered in 
damages against him or his executors or administrators. 

Hitherto we have seen the extent of the husband’s 
interest, and power of disposition, apart from his wife, 
at common law and in equity (0 ) ; and the wife’s power 
of disposing of the equitable estate in land settled on 
trust for her separate use (p ) 9 and of her separate pro- 
perty under the Married Women’s Property Act, 
1882 (q). If land were settled in trust for the separate 
use of the wife, with a clause restraining alienation, we 
have seen that neither husband nor wife could make 
any disposition. But, in all other cases, before the Act 
of 1882, the husband and wife together might make 
any such dispositions of the wife’s interest in real 
estate as she oould do if unmarried. The mode in 
which such dispositions were formerly effected was, 
by a fine duly levied in the Court of Common Pleas. 
We have already had occasion to advert to fines, 
in respeot to their former operation on estates tail (r). 
They were, as we have seen, fictitious suits com- 
menced and then compromised by leave of the Court, 
whereby the lands in question were acknowledged 
to be the right of one of the parties. Whenever a 
married woman was party to a fine, it was necessary 
that she should be examined apart from her husband, to 
ascertain whether she joined in the fine of her own free- 
will, or was compelled to it by the threats and menaces 
of her husband (s). Having this protection, a fine by 
husband and wife was an effectual conveyance, as well 
of the wife’s as of the husband’s interest of every kind, 


(o) Ante, pp. 260, 267. 

(p) Ante, pp. 267 — 269. 

(q) Ante, pp. 270—272. 


(r) Ante, p. 70. 

(«) Cruise on Fines, 108, 109. 
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m the land comprised in the fine. But without a fine, 
no conveyance could be made of the wife’s lands ; thus, 
she could not leave them by her will, even to her hus- 
band; although, by means of the Statute of Uses (l) 9 
a testamentary appointment of lands, in the nature of 
a will, might be made by the wife in favour of her 
husband in a manner to be hereafter explained (w). 
And in respect of the transfer of the wife’s legal estates 
in land(.r), the law remained unaltered until the com- 


mencement of the Married Women’s Property Act, 

1882 (y ) ; although a change was made in the machinery 
for effecting conveyances of the lands of married women. 

The cumbrous and expensive nature of fines having Conveyance 
occasioned their abolition, provision was made by the hy marne ^ 
Act for the abolition of Fines and Eecoveries (s), for tot. 3 & 4 
the conveyance by deed merely of tho interests of c y 4 ’ # 

married women in real estate. By this Act, every kind 
of conveyance or disclaimer of freehold estates which a 
woman oould execute if unmarried might bo made by 
her by a deed executed with her husband’s concur- 
rence («) : but tho separato examination, which was 
before necessary in tho case of a fine, was still retained ; 
and every deed, executed under tho provisions of the 
Act, was required to be produced and acknowledged by Tho wife 
the wife as her own act and deed, before a judge of ono J 
of tho superior Courts at West minster, or of any County the deed 
Court, or a master in Chancery, or two commissioners (A), 
who were required, before they received the acknow- 
ledgment, to examine her apart from her husband touch- 
ing her knowledge of the deed, and to ascertain whether 


27 Hen. VIII. c. 10, ante, 

p. 188. 

(u) See post, the chapter on 
Executory Interests. 

(ar) See ante, pp. 192, 269. 

(y) Ante, pp. 270 — 272 ; Cahill 
v. Cahill , 8 App. Cas, 420. 


(z) Stat. 3 & 4 Will. IV. c. 74 ; 
ante, p. 71. See stat. 4 k o 
Will. IV. c. 92, as to Ireland. 

(a) Sect. 77 ; stat. 8 & 9 Viet, 
c. 106, s. 7. 

(A) Stats. 3 & 4 Will. IV. c. 74, 
8.79; 19 & 20 Viet. c. 108,8.73, 
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Certificate. 


A married 
woman bare * 
trustee may 
convey as a 
feme sole. 

Conveyance 
of wife’s sepa- 
rate property. 


Powers of 
wife under 
Settlod Land 
Act, 1882. 


she freely and voluntarily consented thereto (c). The 
Act also required a certificate of the taking of such 
acknowledgment to be duly signed and filed (d), other- 
wise the acknowledgment was of no effect (e). But 
under the Conveyancing Act, 1882 (/), deeds executed 
by married women after the year 1882 may be acknow- 
ledged before one commissioner only ; and a certificate 
of the acknowledgment of such deeds is not required (//). 
A statute (h) of the year 1854 removed doubts whioh 
might arise, in consequence of any person taking the 
acknowledgment being an interested party. It is now 
repealed and replaced by provisions of the Conveyanc- 
ing Act, 1882 (/), so far as regards the acknowledgment 
of deeds executed after the 3 r ear 1882 (/c). By the 
Vendor and Purchaser Act, 1874 (/), when any freehold 
hereditament shall be vested in a married woman as a 
bare trustee (m), she may convey the same as if she 
were a feme sole («). It is thought that, under the 
Married Women’s Property Act, 1882 (o), a wife may 
now convey the legal as well as the equitable estate in 
any hereditaments, whioh belong to her as her separate 
property by virtue of that Act, without the concurrence 
of her husband and without the acknowledgment and 
other formalities previously necessary ( p ) . It is enacted 
in the Settled Land Act, 1882 (<?), that, where a married 


(r) Stat. 3 & 4 Will. IV. c. 74, 
8. 80. 

(d) Sects. 84 — 86. 

(e) Jolly v. Handcock , 7 Ex. 
820. 

(/) Stat. 45 & 4G Viet. c. 39, 

b. 7. 

(y) See Williams’s Conveyanc- 
ing Statutes, 281 — 285. 

(h) Stat. 17 & 18 Viet. c. 75. 
See as to Ireland, stat. 41 Viot. 

c. 23. 

(i) Stat. 45 & 46 Viet. c. 39, 


7, sub-ss. 3—5. 

(At) See Williams’s Conveyanc- 
ing Statutes, 282, 284. 

(0 Stat. 37 & 38 Viet. c. 78, 
s. 6, passed 7th Aug. 1874. 

(iw) See ante, p. 141. 

(«) See Williams’s Conveyanc- 
ing Statutes, 18 — 20. 

(o) Ante, pp. 270—272. 

(p) See Williams’s Conveyanc- 
ing Statutes, 382, 383, 386 — 388. 

(q) Stat. 45 & 46 Viot. c. 38, 
s. 61, sub-ss. 2, 3. 
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woman who, if she had not been a married woman, 
would have been a tenant for life, or would have had 
the powers of a tenant for life under the foregoing pro- 
visions of this Act, is entitled for her separate use, or 
is entitled under any statute passed or to be passed for 
her separate property or as a feme sole, then she, with- 
out her husband, shall have the powers of a tenant for 
life under this Act (r) ; but that, where she is entitled 
otherwise than as aforesaid, then she and her husband 
together shall have the powers of a tenant for life under 
this Aot (r). It is also provided (ts*) that a restraint on 
anticipation in the settlement shall not prevent the 
exercise by a married woman of any power under this 
Act. 

2. As to the rights of the wife in the lands of her Rights of tho 
husband. A man’s capacity for disposing of his own 
estates in land remains unchanged by tho act of mar- husband, 
riage ; and during a husband’s life, the law does not 
give to the wife any control over his powers of disposi- 
tion or any interest in the rents and profits of his land. 

After her husband’s death, however, a widow becomes, 
in some cases, entitled to a life interest in part of her 
late husband’s lands. This interest is termed tho dower Dower, 
of the wife. By tho Act of Parliament for the amend- 
ment of tho law relating to dower ( t ), the dower of 
women married after the 1st of January, 183 4 , was 
placed on a different footing from that of women who 
were married previously. But as the old law of 
dower continued to regulate the rights of all women 
who were married on or before that day, it will bo 
desirable, in the first place, to give some account of 
the old law before proceeding to the new. 

(r) See ante, pp. 35—38, 43— (#) Sect. 61, sub-8. 6. 

49 54. (0 Stat. 3 & 4 Will. IV. c. 105. 



282 


OF CORPOREAL HEREDITAMENTS. 


Bower pre- 
viously to the 
Act. 


Bower could 
only be re- 
leased by tine. 


Bower inde- 
pendent of 
husband's 
debts. 


A legal Bcisin 
required. 


Dower, as it existed previously to the operation of the 
Dower Act, was of very ancient origin, and retained an 
inconvenient property which aocrued to it in the simple 
times when alienation of lands was far less frequent than 
at present. If at any time during the ooverture the 
husband became solely seised of any estate of inheritance, 
that is, fee simple or fee tail, in lands to which any issue, 
which the wife might have had, might by possibility have 
been heir (w), she from that time became entitled, on his 
decease, to have one equal third part of the same lands 
allotted to her, to be enjoyed by her in severalty during 
the remainder of her life (x). This right having once 
attaohed to the lands, adhered to them, notwithstanding 
any sale or devise which the husband might make. It 
consequently became necessary for the husband, when- 
ever he wished to make a valid conveyance of his lands, 
to obtain the concurrence of his wife, for the purpose of 
releasing her right to dower. This release could be 
effected only by means of a fine, in which the wife was 
separately examined. And when, as often happened, 
the wife’s concurrence was not obtained on account of 
the expense involved in levying a fine, a defect in the 
title obviously existed so long as the wife lived. As 
the right to dower was paramount to the alienation 
of the husband, so it was quite independent of his 
debts, even of those owing to the crown {y). It was 
necessary, however, that the husband should be seised 
of an estate of inheritance at law; for the Court of 
Chanoery, whilst it allowed to husbands curtesy of their 
wives’ equitable estates, withheld from wives a like 
privilege of dower out of the equitable estates of their 
husbands (z ) . The estate, moreover, must have been held 


(u) Litt. as. 36, 63 ; 2 Black. (y) Co. Litt. 31 a ; 1 Roper’s 
Com. 131; 1 Roper’s Husband Husband and Wife, 411. 
and Wife, 332. (r) 1 Roper’s Husband and 

(x) See Dickin v. Hamer, 1 Wife, 364. 

Brew. & Sin ale, 284. 
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in severalty or in common, and not in joint tenanoy : Estate must 
for the unity of interest which characterizes a joint nofc 1)6 joint, 
tenancy forbids the intrusion into such a tenancy of 
the husband or wife of any deceased joint tenant; 
on the decease of any joint tenant, his surviving com- 
panions are already entitled, under the original gift, to 
the whole subject of the tenanoy (a). The estate was 
also required to be an estate of inheritance in posses- 
sion ; although a seisin in law, obtained by the husband, 
was sufficient to cause his wife’s right of dower to 
attach (ft). In no case, also, was any issue required 
to be actually bom ; it was sufficient that the wife 
might have had issue who might have inherited. The Dower of 
dower of the widow in gavelkind lands consisted, and 
still consists, like the husband’s curtesy, of a moiety, 
and continues only so long as she remains unmarried 
and chaste (c). 

In order to prevent this inconvenient right from 
attaching on newly-purchased lands, and to enable the 
purchaser to make a title at a future time, without 
his wife’s concurrence, various devices were resorted to 
in the framing of purchase-deeds. The old-fashioned Old method 
method of barring dower was to take the conveyance to 
the purchaser and his heirs, to the use of the purchaser 
and a trustee and the heirs of the purchaser ; but, as to 
the estate of the trustee, it was declared to be in trust 
only for the purchaser and his heirs. By this means 
the purchaser and the trustee became joint tenants for 
life of the legal estate, and the remainder of the inherit- 
ance belonged to the purchaser. If, therefore, the pur- 
chaser died during the life of his trustee, the latter 
acquired in law an estate for life by survivorship ; and 
as the husband had never been solely seised, the wife’s 

(a) Ibid. 366; ante, p. 164 et 
seq. 

(//) Co. Litt. 31 a. 


(c) Ban. Abr. tit. Gavelkind 
(A) ; Rob. Gav, book 2, c. 2. 
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dower never arose ; whilst the estate for life of the 
trustee was subject in equity to any disposition whioh 
the husband might think fit to make by his will. The 
husband and his trustee might also, at any time during 
their joint lives, make a valid conveyance to a purchaser 
without the wife’s concurrence. The defect of the plan 
was, that if the trustee happened to die during the hus- 
band’s life, the latter became at once solely seised of an 
estate in fee simple in possession ; and the wife’s right 
to dower accordingly attached. Moreover, the husband 
could never make any conveyance of an estate in fee 
simple without the concurrence of his trustee so long as 
he lived. This plan, therefore, gave way to another 
method of framing purchase-deeds, which will be here- 
after explained ( d ), and by means of which the wife’s 
dower under the old law was effectually barred, whilst 
the husband alone, without the concurrence of any other 
person, could effectually convey the lands. 

Jointure. The right of dower might have been barred alto- 

gether by a jointure , agreed to be accepted by the 
intended wife previously to marriage, in lieu of dower. 
This jointure was either legal or equitable. A legal 
jointure was first authorized by the Statute of Uses (e), 
which, by turning uses into legal estates, of course 
render them liable to dower. Under the provisions of 
this statute, dower may be barred by the wife’s accept- 
ance previously to marriage, and in satisfaction of her 
dower, of a competent livelihood of freehold lands and 
tenements, to take effect in profit or possession presently 
after the death of the husband for the life of the wife at 
least (/). If the jointure were made after marriage, the 
wife might elect between her dower and her jointure {g). 

(d) See post, the chapter on Com. 137 ; 1 Roper’s Husband 

Executory Interests. and Wife, 4 02. 

(e) 27 Hen. VIII. c. 10. (y) 1 Roper’s Husband and 

(/) Co. Litt. 30 b ; 2 Black. Wife, 468. 
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A legal jointure) however) was in modem times seldom 
resorted to as a method of barring dower : when any 
jointure was made, it was usually merely of an equitable 
kind ; for if the intended wife were of age, and a party 
to the settlement, she was competent, in equity, to ex- 
tinguish her title to dower upon any terms to whioh 
she might think proper to agree (A). And if the wife Equitable 
should have accepted an equitable jointure, the Courts 3 ° mture * 
of equity would effectually restrain her from setting 
up any claim to her dower. But in equity, as well as 
at law, the jointure, in order to be an absolute bar of 
dower, was required to be made before marriage. 


The dower of women married sinoe the 1st of January, Bower \mder 
1834, may be barred by the acceptance of a jointure in ^ Act * 
the same manner as before ; but, in their case, the doc- 
trine of jointures is of very little moment. For, by the 
Act for the amendment of the law relating to dower (t), 
the dower of such women has been placed completely 
within the power of their husbands. Under the Act no 
widow is entitled to dower out of any land which shall 
have been absolutely disposed of by her husband in his 
lifetime or by his will (A). And all partial estates and 
interests, and all charges created by any disposition or 
will of the husband, and all debts, incumbrances, con- 
tracts and engagements to which his lands may be liable, 
shall be effectual as against the right of his widow to 
dower (/). The husband may also either wholly or par- 


(h) Ibid. 488 ; Dyke v. Rendall , 
2 Be G., M. & G. 209. 

. (i) 3 & 4 Will. IV. c. 105. 
Gavelkind lands are within the 
Act, Farley v. Bonham , 2 John. & 
H. 177. 

(k) 3 & 4 Will. IV. c. 105, s. 4. 
In the recent case of Rowland v. 
Cuthbertson , M. R., Law Rep., 8 
Eq. 466, the late Lord Romilly 
expressed an opinion that a mere 


general devise of lands was in- 
sufficient to bar the dower of the 

f 

testator’s widow in any of his 
lands included in such devise. 
But the contrary has since been 
decided, Lacey v. Hill, M. R., 
Law Rep., 19 Eq. 346 ; 23 W. R. 
285. 

(1) Sect. 5; Donee v. Donee, 4 
Kay & J, 361. 
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tially deprive his wife of her right to dower, by any 
declaration for that purpose made by him, by any deed, 
or by his will (tri ) . As some small compensation for 
these sacrifices, the Act has granted a right of dower out 
of lands to whioh the husband had a right merely with- 
out having had even a legal seisin (n ) ; dower is also 
extended to equitable as well as legal estates of inherit- 
ance in possession, excepting of course estates in joint 
tenancy (o). The effeot of the Act is evidently to de- 
prive the wife of her dower, except as against her 
husband’s heir at law. If the husband Bhould die 
intestate, and possessed of any lands, the wife’s dower 
out of such lands is still left her for her support, — 
unless, indeed, the husband should have exeouted a 
declaration to the contrary. A declaration of this kind 
has, unfortunately, found its way, as a sort of common 
form, into many purohase-deeds. Its insertion seems 
to have arisen from a remembrance of the troublesome 
nature of dower under the old law, united possibly with 
some misapprehension of the effect of the new enact- 
ment. But, surely, if the estate be allowed to descend, 
the claim of the wife is at least equal to that of the 
heir, supposing him a descendant of the husband ; and 
far superior, if the heir be a lineal ancestor, or remote 
relation (p). The proper method seems therefore to be, 
to omit any suoh declaration against dower, and so to 
leave to the widow a prospect of sharing in the lands, 
in oase her lord shall not think proper to dispose of 
them. 

The Settled Estates Aot, 1877, now empowers every 
person entitled to the possession or the receipt of the 

(♦*) Sects. 6, 7, 8. See Fry v. (©) Sect. 2 ; Fry v. Noble, 20 
Noble, 20 Be&v. 598 ; 7 De Gex, Bear. 598 ; Clarke y. Franklin , 4 
M. & Gk 687. Kay & J. 266. 

(n) Sect. 3. (p) Sugd. Tend. & Pur. 545, 

11th ed. 
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rents and profits of any unsettled estate as tenant in 
dower, to grant leases not exceeding twenty-one years 
as to estates in England and thirty-five years as to 
estates in Ireland, in the same manner as a tenant by 
the curtesy, or a tenant for life under a settlement made 
after the first of November, 1856 (g). 


An action for dower, like other real actions, was Action for 
formerly commenced in the Court of Common Pleas; ower * 
and when real actions were abolished in the year 
1833 (r) writs for the reoovery of dower were excepted. 

By an Act of 1860 these writs were abolished (s)> and 
the action was commenced by writ of summons issuing 
out of the Court of Common Pleas, in the same manner 
as the writ of Bummons in an ordinary action ; and the 
proceedings were the same as in ordinary actions com- 
menced by writ of summons (t). A widow’s dower Bill in equity, 
might also have been recovered by bill in equity (m). 

And under the Judicature Act, 1873 (x), the jurisdiction 
of the Courts of Common Pleas and Chancery is now 
vested in the High Court of Justice, in which claims for 
dower are brought by action in the ordinary form (y). 


(( q ) Stat. 40 & 41 Viet. c. 18, 
s. 46. See ante, pp. 34, 277. 

(r) By stat. 3 & 4 Will. IV. 
o. 27, s. 36. 

(«) Stat. 23 & 24 Viet. c. 126, 
s. 26. 

(i t ) Sect. 27 ; repealed by stat. 
46 & 47 Viet. c. 49. 


(«) See Anderson v. Pig net, 
L. R., 11 Eq. 329, reversed on 
appeal, L.R., 8 Ch. 180; 21W.R. 
150, and the cases there cited. 

(x) Stat. 36 & 37 Viet. c. 66. 

(y) See Rules of the Supremo 
Court, 1883, Appendix A. Pt. 
III. s. 4. 
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PART II. 

OF INCORPOREAL HEREDITAMENTS. 

Our attention lias hitherto been directed to real pro- 
perty of a corporeal kind. We have considered the 
usual estates which may be held in such property, — the 
mode of descent of such estates as are inheritable, — the 
tenure by which estates in fee simple are holden, — and 
the usual method of the alienation of such estates, 
whether in the lifetime of the owner or by his will. We 
have also noticed the modification in the right and 
manner of alienation formerly produced by the relation 
of husband and wife. Besides corporeal property, we 
have seen (a) that there exists also another kind of pro- 
perty, which, not being of a visible and tangible nature, 
is denominated incorporeal . This kind of property, 
though it may accompany that which is corporeal, yet 
does not in itself admit of actual delivery. When, 
therefore, it was required to be transferred as a separate 
subjeot of property, it was always oonveyed, in ancient 
times, by writing, that is, by deed ; for we have seen ( b), 
that formerly all legal writings were in fact deeds. 
Property of an incorporeal kind was, therefore, said to 
lie in grant , whilst corporeal property was said to lie in 
livery (c). For the word grant, though it comprehends 
all kinds of conveyances, yet more strictly and properly 
taken, is a conveyance by deed only (d). And livery, 
as we have seen (e), is the technical name for that 
delivery whioh was made of the seisin, or feudal posses- 

(«) Ante, p. 12. {d) Shep. Touoh. 228. 

(b) Ante, p. 179. ( e ) Ante, p. 173. 

(c) Co. Litt. 9 a. 
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sion, on ©very feoffment of lands and houses, or corporeal 
hereditaments. In this difference in the ancient mode 
of transfer accordingly lay the chief distinction between 
these two classes of property. But as we have seen (/), 
the Act to amend the law of real property now provides 
that all corporeal tenements and hereditaments shall, 
as regards the conveyance of the immediate freehold 
thereof, be deemed to lie in grants well as in livery ({/). 
There is, accordingly, now no practical difference in this 
respect between the two classes ; and the lease for a year 
stamp, to which a grant of corporeal hereditaments had 
been previously subject, was abolished by the Stamp 
Act of 1850 (//). 

(f) Ante, p. 217. (h) Sta t. 13 & H Viet. r. 97. 

(ff) Stat. 8 & 9 Viet. c. 100, 8. 2. 


Ne* 

ment. 


W.K.P. 


U 
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CHAPTER I. 

OF A REVERSION AND A VESTED REMAINDER. 

The first kind of incorporeal hereditament which we 
shall mention is somewhat of a mixed nature, being at 
one time incorporeal, at another not ; and, for this 
reason, it is not usually classed with those heredita- 
ments which are essentially and entirely of an incor- 
poreal kind. But as this hereditament partakes, during 
its existence, very strongly of the nature and attributes 
of other incorporeal hereditaments, particularly in its 
always permitting, and generally requiring, a deed of 
grant for its transfer, — it is here classed with such here- 
ditaments. It is called, according to the mode of its 
creation, a reversion or a vested remainder . 

If a tenant in fee simple should grant to another 
person a lease for a term of years, or for life, or even 
if he should grant an estate tail, it is evident that he 
will not thereby dispose of all his interest ; for in each 
case, his grantee has a less estate than himself. Accord- 
ingly* on the expiration of the term of years, or on the 
deoease of the tenant for life, or on the decease of the 
donee in tail without having barred his estate tail and 
without issue, the remaining interest of the tenant in 
fee will revert to himself or his heirs, and he or his heir 
will again beoome tenant in fee simple in possession. 
The smaller estate which he has so granted is called, 
during its continuance, the particular estate, being only 
a part, or particular of the estate in fee (a). And, during 
the continuance of suoh particular estate, the interest of 


(a) 2 Black. Com. 165. 
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the tenant in fee simple, which still remains undisposed 
of — that is, his present estate, in virtue of which he is 
to have again the possession at some future time — is 
oalled his reversion (b). ReTersion. 


If at the same time with the grant of the particular 
estate, he should also dispose of this remaining interest 
or reversion , or any part thereof, to some other person, 
it then changes its name, and is termed, not a reversion , 
but a remainder (c). Thus, if a grant be made by A., a Remainder, 
tenant in fee simple, to B. for life, and after his decease 
to C. and his heirs, the whole fee simple of A. will bo 
disposed of, and C.’s interest will be termed a remain- 
der , expectant on the decease of B. A remainder, A remainder 

* r - ... A . _ HI 

therefore, always has its origin in express grant . a 0 , 
reversion merely arises incidentally, in consoquenoe of 
the grant of the particular estate. It is created simply 
by the law, whilst a remainder springs from the act of 
the parties (d). 


1. And, first, of a reversion. If the tenant in fee 
simple should have made a lease morely for a term of year* 
years, his reversion is looked on, in law, precisely as a 
continuance of his old estate, with respect to himself 
and his heirs, and to all other persons but the tenant 
for years. The owner of the fee simple is regarded as 
having simply placed a bailiff on his property (<■) • and 
the consequence is, that, subject to the lease, the owner s 
rights of alienation remain unimpaired, and may be 
exercised in the same manner as before. The feudal 
possession or seisin has not been parted with. And a co- 

conveyance of the reversion may, therefore, be made by 
a feoffment with liverv of seisin, made with the consent 
of the tenant for years (/). But, if this mode of orby deed of 


(4) Co. litt. 22 b, 142 b. 
(«) Litt. n. 215, 217. 

2 Black. Com. 163. 


(<•) Watk. Descent*, 108(113, 
4th ed.). 

(/) Co. Litt. 48 b, n.(8). 

u 2 
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A reversion 
on a lease for 
life 


must be con- 
veyed by deed 
of grant. 


Fealty and 
rent. 


Bent service. 


transfer should not be thought eligible, a grant by 
deed will be equally efficacious. For the estate of the 
grantor is strictly incorporeal, the tenant for years 
having the actual possession of the lands : so long, 
therefore, as suoh actual possession continues, the estate 
in fee simple is strictly an incorporeal reversion, which, 
together with the seism or feudal possession, may be 
conveyed by deed of grant (g). But, if the tenant in 
fee simple should have made a lease for life he must 
have parted with his seisin to the tenant for life ; for, 
an estate for life is an estate of freehold, and such 
tenant for life will, therefore, during his life, continue 
to be the freeholder, or holder of the feudal seisin (h). 
No feoffment can consequently be made by the tenant 
in fee simple ; for he has no seisin of which to make 
livery. His reversion is but a fragment of his old 
estate, and remains purely incorporeal, until, by the 
dropping of the life of the grantee, it shall again become 
an estate in possession. Till then, that is, so long as it 
remains a reversion expectant on an estate of freehold, 
it can only be conveyed, like all other incorporeal here- 
ditaments when apart from what is corporeal, by a deed 
of grant (?*). 

We have before mentioned (Jc), that, in the case of a 
lease for life or years, a tenure is created between the 
parties, the leasee becoming tenant to the lessor. To 
this tenure are usually incident two things, fealty (l) 
and rent . The oath of fealty is now never exacted ; 
but the rent, which may be reserved, is of practical 
importance. This rent is called in law rent service ( m ) 
in order to distinguish it from other kinds of rent, to 

(y) Perkins, s. 221 ; Doe d. («) Shop. Touch. 230. 

Were v. Cole , 7 Bam. & Cress. (A) Ante, p. 143. 

243, 248 ; ante, p. 217. (1) Ante, pp. 143, 155. 

(A) Watk. Descents, 109 (114, (m) Co. Iitt. 142 a. 

4th ed.) : ante, p. 172. 
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be spoken of hereafter, which have nothing* to do with 
the services anciently rendered by a tenant to his lord. 

It consists, usually, but not necessarily, of money ; for, 
it may be rendered in coni, or in anything else. Tlius, 
an annual rent of one peppercorn is sometimes reserved 
to be paid, when demanded, in cases where it is wished 
that lands should be holden rent free, and yet that tho 
landlord should be able at any time to obtain from his 
tenant an acknowledgment of his tenancy. To tho A dml fur- 
reservation of a rent service, a deed was formerly not 


absolutely necessary (//). For, although the rent is an a 
incorporeal hereditament, yet the law considered that 
the same ceremony, by which the nature and duration 
of tho estate were fixed and evidenced, was sufficient 


also to ascertain the rent to be paid for it. But, by tho Act to 
Act to amend the law of real property (o), it is provided, 
that a lease, required by law to be in writing, of any 
tenements or hereditaments shall be void ai law, unless 
made by deed. In every case, therefore, where the 
Statute of Frauds (p) has required leases to be in 
writing, they must now bo made by deed. But, ac- 
cording to the exception in that statute (y), where the 
lease does not exceed three years from the making, a 
rent of two-thirds of the full improved value, or more, 
may still be reserved by parol merely. Bent service, Rm.tmHu.* 
when created, is considered to bo issuing out of every 
part of the land in respect of which it is paid (r) : one 
part of the land is as much subject to it as another. 

For the recovery of rent service, tho well known remedy 
is by distress and sale of tho goods of tho tenant, or any 
other person, found on any part of the premises. This 
remedy for the recovery of rent service belongs to the 
landlord of common right, without any express agree- 


(») Litt. 8. 214 ; Co. Litt. 143a. 
(©) Stat.8 & 9 Viet. c. 106, 8. 3, 
repealing 8 tat. 7 & 8 Viet. c. 70, 
a. 4, to the same effect. 


(p) Stat. 29 Car. II. c. 3, ante, 
p. 183. 

(q) Sect. 2. 

(r) Co. Litt. 47 a, 142 a. 
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ment (*). In modem times it has been extended and 
facilitated by various Acts of Parliament (t). 


-Condition of 
re-entry. 


Demand for- 
merly re 
quired. 


Modern pro- 
ceedings. 


In addition to the remedy by distress, there is usually 
contained in leases a condition of re-entry, empowering 
the landlord, in default of payment of the rent for a 
certain time, to re-enter on the premises and hold them 
as of his former estate. When such a condition is 
inserted, the estate of the tenant, whether for life or 
years, becomes determinable on such re-entry. In 
former times, before any entry could be made under a 
proviso or condition for re-entry on non-payment of 
rent, the landlord was required to make a demand, 
upon the premises, of the precise rent due, at a con- 
venient time before sunset of the last day when the rent 
oould be paid according to the condition ; thus, if the 
proviso were for re-entry on non-payment of the rent 
by the space of thirty days, the demand must have been 
made on the evening of the thirtieth day (m) . But 
now, if half a year’s rent is due, and no sufficient 
distress is found on the premises, the landlord may, 
at the expiration of the period limited by the proviso 
for re-entry (#), reoover the premises by action, without 
any formal demand or entry (y) ; but all proceedings 
are to cease on payment by the tenant of all arrears 
and oosts, at any time before the trial (s). Formerly 


(«) Litt. 88. 213, 214. It must 
be made between sunrise and sun- 
set, Tutton v. Dark*, 5 H. & N. 
647. 

(t) Stat. 2 Wm. & Mary, o. 6 ; 
8 Anne, c. 14 ; 4 Geo. II. c. 28 ; 
and 11 Geo. II. c. 19 ; Co. Litt. 
47 b, n. (7) ; stat. 3 & 4 Will. IV. 
c. 42, ss. 37, 38 ; 14 & 15 Viet, 
c. 25, 8. 2 ; see also stats. 34 & 35 
Viet. c. 79, passed for the protec- 
tion of the goods of lodgers ; 
35 & 36 Viet. c. 50, for the pro- 


tection of railway rolling stock ; 
46 & 47 Viet. c. 61, ss. 44 — 65, 
limiting the right to distrain upon 
agricultural holdings. 

(«) 1 Wms.Saund. 287, n. (16) ; 
Acock 8 v. Phillips, 5 H. k N. 183. 

(x) Do* d. Dixon y. Hoc, 7 C. B. 
134. 

(y) Stat. 15 & 16 Viet. c. 76, 
s. 210, re-enacting stat. 4 Geo. II. 
c. 28, 8. 2. See Rules of the Su- 
preme Court, 1883, Qrd. III. r. 6. 

{z) Stat. 15 & 16 Viet. c. 76, 
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also the tenant might, at an indefinite time after he 
had been ejected, have filed his bill in the Court of 
Chancery, and he would have been relieved by that 
Court from the forfeiture he had incurred, on his pay- 
ment to his landlord of all arrears and costs. But by 
a statute of the present reign, the right of the tenant 
to apply for relief in equity was restricted to six calen- 
dar months next after the execution of the judgment 
on the ejectment (a) ; and by a more recent statute, the 
same relief was allowed to be given by tko Courts of 
Law (b). In ancient times, also, the benefit of a con- Tho^nofitof 
dition of re-entry could belong only to the landlord and re-entry 
his heirs ; for the law would not allow of tho transfer 
of a mere conditional right to put an end to the estate 
of another (r). A right of re-entry was considered in 
the same light as a right to bring an action for money 
due ; which right in ancient times was not assignable. 

This doctrine sometimes occasioned considerable incon- 
venience ; and in the reign of Henry VIII. it was 
found to press hardly on the grantees from the crown 
of the lands of the dissolved monasteries. For those 
grantees were of course unable to take advantage of 
the conditions of re-entry, which the monks had in- 
serted in the leases of their tenants. A parliamen- 
tary remedy was, therefore, applied for the benefit of 
the favourites of the crown ; and the opportunity was 
taken for making the same provision for the public 
at large. A statute was accordingly passed (r/), wkioh b 7 

enacts, that as well the grantees of the crown as all 
other persons being grantees (?) or assignees, their heirs, 


s. 212, re-enacting stat. 4 Geo. II. 
c. 28, s. 4. An under-tenant has 
the Bame privilege, Doe d. Wyatt 
▼. Byron , 1 C. B. 623. 

{«) Stat. 15 & 16 Viet. c. 76, 

a. 210, re-enacting stat. 4 Geo. II. 
c. 28, 8 . 2; Bowur v. Colby , 1 
Hare, 109. 

\b) Stat. 23 & 24 Viet. c. 126, 


8 . 1 . 

(<•) Litt. 88. 347, 348 ; Co. Litt. 
265 a, n. (1). 

(d) Stat. 32 Hen. VIII. c. 34 ; 
Co. Litt. 216 a ; Jtherwood r. Old - 
know, 3 Man. & Selw. 382, 394. 

(*) A lessee of the reversion is 
within the Act, Wright v. Bur • 
roughen, 3 C. B. 686. 
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passes by 
grant oi the 
reversion. 


Attornment. 


executors, successors and assigns, shall have the like 
advantages against the lessees, by entry for non-pay- 
ment of rent, or for doing of waste, or other forfeiture, 
as the lessors or grantors themselves, or their heirs or 
successors, might at any time have had or enjoyed; 
and this statute is still in force. It is also enacted by 
the Conveyancing and Law of Property Act, 1881, with 
regard only to leases made after the 31st December, 
1881 (/), that rent reserved by a lease, and the benefit 
of every covenant or provision therein contained, having 
reference to the subject-matter thereof, and on the 
lessee’s part to be observed or performed, and every 
condition of re-entry and other condition therein con- 
tained, shall be annexed and incident to and shall go 
with the reversionary estate in the land, or in any part 
thereof, immediately expeotant on the term granted by 
the lease, notwithstanding severance of that reversionary 
estate, and shall be capable of being recovered, received, 
enforced and taken advantage of by tbe person from 
time to time entitled, subject to the term, to the income 
of the whole or any part, as the case may require, of 
the land leased. There exist also further means for 
the recovery of rent in oertain actions at law, which the 
landlord may bring against his tenant for obtaining 
payment. 

Rent servioe, being incident to the reversion, passes 
by a grant of such reversion without the necessity of 
any express mention of the rent (g). Formerly no 
grant could be made of any reversion without the con- 
sent of the tenant, expressed by what was called his 
attornment to his new landlord (A). It was thought 
reasonable that a tenant should not have a new land- 
lord imposed upon him without his consent; for, in 

(/) Stat. 44 & 45 Viot. c. 41, Litt. ss. 228, 229, 672 ; 

a. 10. See Williams’s Convey- Perk. s. 113. 
anoing Statutes, 104—109. (h) Litt. ss. 551, 567, 568, 569 ; 

Co. Litt. 309 a, n. (1). 
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early times, the relation of lord and tenant was of a 
much more personal nature than it is at present. The 
tenant, therefore, was able to prevent his lord from 
making a conveyance to any person whom he did not 
choose to accept as a landlord ; for he could refuse to 
attorn tenant to the purchaser, and without attornment 
the grant was invalid. The landlord, however, had it 
always in his power to convey his reversion by the 
expensive process of a fine duly levied in the Court Fine, 
of Common Pleas ; for this method of conveyance, 
being judicial in its nature, was carried into effect 
without the tenant’s concurrence ; and the attornment 
of the tenant, which for many purposes was desirable, 
could in such case be compelled (/). It can easily bo 
imagined, that a doctrine such as this was found incon- 
venient when the rent paid by the tenant became the 
only service of any benefit rendered to the landlord. 

The necessity of attornment to the validity of the grant Attornment 
of a reversion was accordingly abolished by a statute ttbollH,ied * 
passed in the reign of Queen Anne (j). But the statute 
very properly provides (£), that no tenant shall be pre- 
judiced or damaged by payment of his rent to the 
grantor, or by breach of any condition for nonpayment 
of rent, before notice of the grant shall be given to him 
by the grantee. And by a further statute (/), any at- 
tornment which may be made by tenants without their 
landlord’s consent, to strangers claiming title to tho 
estate of their landlords, is rendered null and void. 

Nothing, therefore, is now necessary for the valid con- 
veyance of any rent service, but a grant by deed of the 
reversion, to which such rent is incident. When the 
conveyance is made to the tenant himself, it is called 
a release (ni ) . 

(i) Shep. Touch. 254. (£) Sect. 10. 

{J) Stat. 4 & 5 Anne, c. 3 (c. 16 (/) Stat. 11 Geo. II. c. 19, s.l 

in Ruffhead), 8 . 9. See Allcock ( m ) Ante, p. 218. 

v. Moorhouce , 9 Q. B. D. 366. 
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The doctrine, that rent sendee, being incident to the 
reversion, always follows such reversion, formerly gave 
rise to the curious and unpleasant consequence of the 
rent being sometimes lost when the reversion was de- 
stroyed. For it is possible, under certain circumstances, 
that an estate may be destroyed and cease to exist. For 
instance, suppose A. to have been a tenant of lands for 
a term of years, and B. to have been his undertenant 
for a less term of years at a certain rent ; this rent was 
an incident of A.’s reversion, that is, of the term of 
years belonging to A. If, then, A.’s term should by 
any means have been destroyed, the rent paid to him 
by B. would, as an incident of such term, have been 
destroyed also. Now, by the rules of law, a convey- 
ance of the immediate fee simple to A. would at once 
have destroyed his term, — it not being possible that the 
term of years and the estate in fee simple should subsist 
together. In legal language the term of years would 
have been merged in the larger estate in fee simple ; and 
the term being merged and gone, it followed as a neces- 
sary oonsequence, that all its incidents, of which B.’s 
rent was one, ceased also {n). This unpleasant result 
was some time since provided for and obviated with 
respect to leases surrendered in order to be renewed, — 
the owners of the new leases being invested with the 
same right to the rent of undertenants, and the same 
remedy for recovery thereof, as if the original leases 
had been kept on foot(o). But in all other cases the 
inoonvenienoe continued, until a remedy was provided 
by the Act to simplify the transfer of property (p). 
This Act, however, was shortly afterwards repealed by 
the Act to amend the law of real property (q), which 
provides, in a more efficient though somewhat crabbed 

(n) Webb v. Hues ell, 3 T. R. extended to crown lands by stat. 

393. 8 & 9 Viet. c. 99, s. 7. 

(o) Stat. 4 Geo. II. c. 28, s. 6 ; (p) Stat. 7 & 8 Viot. c. 76 # 

3 Prest. Conv. 138; Cousins v. s. 12. 

3 Hurlst. & Colt. 892 ; (?) Stat. 8 & 9 Viet. c. 106. 
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clause (r), that, when the reversion expectant on a lease, 
made either before or after the passing of the Act, of 
any tenements or hereditaments of any tenure, shall, 
after the 1st of October, 1845, be surrendered or merge, 
the estate, which shall for the time being confer, as 
against the tenant under the same lease, the next vested 
right to the same tenements or hereditaments, shall, to 
the extent and for the purpose of preserving such inci- 
dents to and obligations on the same reversion as but 
for the surrender or merger thereof would have sub- 
sisted, be deemed the reversion expectant on the same 
lease. 

2. A remainder chiefly differs from a reversion in A remainder, 
this, — that between the owner of the particular estate 
and the owner of the remainder (called the remainder- 
man) no tenure exists. They both derive their estates No tenure be- 
from the same source, the grant of the owner in fee 
simple ; and one of them has no more right to be lord ^ 
than the other. But as all estates must be holden of 
some person, — in the case of a grant of a particular 
estate with a remainder in fee simple, — the particular 
tenant and the remainderman both hold their estates 
of the same chief lord as their grantor held before (s). 

It consequently follows, that no rent service is incident No rent aer- 
to a remainder, as it usually is to a reversion ; for rent V1C0 * 
service is an incident of tenure, and in this case no 
tenure exists. The other point of difference f etween 
a reversion and a remainder we have already noticed (/), 
namely, that a reversion arises necessarily from the 
grant of the particular estate, being simply that part 
of the estate of the grantor which remains undisposed 
of, but a remainder is always itself created by an ex- 
press grant. 

We have seen that the powers of alienation possessed 2? wei JVjJ 
t>y a tenant in fee simple enable him to make a lease for 

(r) Sect. 9. (*} IJtt. s. 215. (0 Ante, p. 291. 
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- a term of years, or for life, or a gift in tail, as well as 
" to grant an estate in fee simple. But these powers are 
not simply in the alternative, for he may exercise all 
these powers of alienation at one and the same moment ; 
provided, of course, that his grantees come in one at 
a time, in some prescribed order, the one waiting for 
liberty to enter until the estate of the other is deter- 
mined. In such a case the ordinary mode of convey- 
ance is alone made use of ; and until the passing of the 
Act to amend the law of real property (u ) , if a feoff- 
ment should have been employed, there would have 
been no occasion for a deed to limit or mark out the 
estates of those who could not have immediate posses- 
sion ( v ) . The seisin would have been delivered to the 
first person who was to have possession (#) ; and if such 
person was to have been only a tenant for a term of 
years, such seisin would have immediately vested in the 
prescribed owner of the first estate of freehold, whose 
bailiff the tenant for years is accounted to be. From 
such first freeholder, on the determination of his estate, 
the seisin, by whatever means vested in him, will devolve 
on the other grantees of freehold estates in the order in 
which their estates are limited to come into possession. 
So long as a regular order is thus laid down, in which 
the possession of the lands may devolve, it matters not 
how many kinds of estates are granted, or on how many 
persons the same estate is bestowed. Thus, a grant may 
be made at once to fifty different people separately for 
their lives. In such case the grantee for life who is first 
to have the possession is the particular tenant to whom, 
on a feoffment, seisin would be delivered, and all the 
rest are remaindermen ; whilst the reversion in fee 
simple, expectant on the deoease of them all, remains 
with the grantor. The seoond grantee for life has a 

(w) Stat. 8 & 9 Viet. c. 106, (s) Litt. s. 60 ; 2 Black. Com. 

8. 3 ; ante, p. 183. 167. 

(r) Litt. s. 60 ; Co. Litt. 143 a. 
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remainder expectant on the decease of the first, and will 
be entitled to possession on the determination of the 
estate of the first, either by his decease, or in case of his 
forfeiture, or otherwise. The third grantee must wait 
till the estate both of the first and second shall have 
determined ; and so of the rest. The mode in whioh 
such a set of estates would be marked out is as follows : 
— To A. for his life, and after his decease to B. for his 
life, and after his decease to C. for his life, and so on. 
This method of limitation is quite sufficient for the 
purpose, although it by no means expresses all that is 
meant. The estates of B. and C. and the rest are in- 


tended to be as immediately and effectually vosted in 
them, as the estate of A. ; so that if A. were to forfeit 
his estate, B. would have an immediate right to the 
possession : and so again C. would have a right to enter, 
whenever the estates both of A. and B. might determine. 
But, owing to the necessary infirmity of language, all 
this cannot be expressed in the limitations of every ordi- 
nary deed. The words “ and after his decease ” are, 
therefore, considered a sufficient exj>ression of an inten- 
tion to confer a vested remainder after an estate for life. 
In the case we have selected of numerous estates, every 
one given only for the life of each grantee, it is manifest 
that very many of the grantees can derive no benefit ; 
and should the first grantee survive all the others, and 
not forfeit his estate, not one of them will take anything. 
Nevertheless, each one of these grantees has an estate 
for life in remainder, immediately vented in him ; and 
each of these remainders is capable of being transferred, 
both at law and in equity, by a deed of grant, in the 
same manner as a reversion. In the same way, a grant 


W ortla used 
to confer a 
vested re- 
mainder after 
a life intoreat. 


A vested re- 
mainder may 
be conveyed 
by deed of 
grant. 


may be made of a term of years to one person, an estate 
for life to another, an estate in tail to a third, and last 
of all an estate in fee simple to a fourth; and these 
grantees may be entitled to possession in any prescribed 
order, except as to the grantee of the estate in fee simple, 
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who must necessarily come last ; for his estate, if not 
literally interminable, yet carried with it an interminable 
power of alienation, which would keep all the other 
grantees for ever out of possession. But the estate tail 
may come first into possession, then the estate for life, 
and then the term of years ; or the order may be re- 
versed, and the term of years come first, then the estate 
for life, then the estate tail, and lastly the estate in fee 
simple, which, as we have said, must wait for possession 
till all the others shall have been determined. When 
a remainder comes after an estate tail, it is liable to be 
barred by the tenant in tail, as we have already seen. 
This risk it must run. But, if any estate, be it ever so 
small, is always ready, from its commencement to its 
end, to come into possession the moment the prior 
estates, be they what they jnay, happen to determine, — 
it is then a vested remainder , and recognized in law as an 
estate grantable by deed (y). It would be an estate in 
possession, were it not that other estates have a prior 
claim ; and their priority alone postpones, or perhaps 
may entirely prevent, possession being taken by the 
remainderman. The gift is immediate ; but the en- 
joyment must necessarily depend on the determination 
of the estates of those who have a prior right to the 
possession. 

In all the cases which we have as yet considered, eaoh 
of the remainders has belonged to a different person. 
No one person has had more than one estate. A., B. 
and C. may each have had estates for life ; or the one 
may have had a term of years, the other an estate for 
life, and the last a remainder in tail or in fee simple. 
But no one of them has as yet had more than one 
estate. It is possible, however, that one person may 
have, under certain circumstances, more than one estate 
in the same land at the same time, — one of his estates 

(y) Fe&rne, Cont. Rem. 216 ; 2 Prest. Abet. 113. 
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being in possession, and the other in remainder, or 
perhaps all of them beiffg remainders. The limi tation 
of a remainder in tail, or in fee simple to a person 
who has already an estate of freehold, as for life, is 
governed by a rule of law, known by the name of the 
rule in Shelley's case , — so called from a oelebrated cose 
in Lord Coke’s time, in which the subject was much 
discussed (2), — although the rule itself is of very ancient 
date (a). As this rule is generally supposed to be highly 
technical, and founded on principles not easily to be 
perceived, it may be well to proceed gradually in the 
attempt to explain it. 

We have seen that, according to the conception de- 
veloped in feudal law, a grant of land was essentially 
meant for the personal enjoyment of the grantee, whose 
interest therefore ceased on his death ; when the land 
reverted to the grantor, unless the grant of the estate 
should have conferred on the grantee’s heirs a right to 
suoceed to the enjoyment of their ancestor’s holding. 
Also that, even if an hereditary estate had been granted, 
the tenant in possession of the land was regarded as 
personally taking a life interest only. These concep- 
tions seem to have been imported into English law along 
with the principle of tenure (b). And to the present 
day a grant or conveyance of lands, made by any instru- 
ment (a will only excepted), to A. B. simply, without 
further words, will give him an estate for his life, and 
no longer. If in early times after the Conquest a grant 
of land were made to a man and his heirs, his heir, on his 
death, became entitled ; and it was not in the power of 
the ancestor to prevent the descent of his estate accord- 
ingly. He could not sell it without the consent of his 

(z) Shelley' e case, 1 Rep. 94, 944, n. (e ) ; 38 Edw. III. 26 b ; 

204 , 40 Edw. III. 9. 

(a) Tear Book, 18 Edw. II. (*) 8ee ante, pp. 21—24, and 
677, translated 7 Man. k Ghran. note (e) to p. 21. 
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lord ; much less could lie then devise it by his will. 
The ownership of an estate iz#fee simple was then but 
little more advantageous than the possession of a life 
interest at the present day. The powers of alienation 
belonging to such ownership, together with the lia- 
bilities to which it is subject, have almost all been of 
slow and gradual growth, as has already been pointed 
out in different parts of the preceding chapters ( c ) . A 
tenant in fee simple was, accordingly, a person who 
held to him and his heirs ; that is, the land was given 
to him to hold for his life, and to his heirs, to hold 
after his decease. It cannot, therefore, be wondered 
at, that a gift, expressly in these terms, “To A. for 
his life, and after his decease to his heirs,” should have 
been anciently regarded as identical with a gift to A. 
and his heirs, that is, a gift in fee simple. Nor, if such 
was the law formerly, can it be matter of surprise that 
the same rule should have continued to prevail up to 
the present time. Such indeed has been the case. 
Notwithstanding the vast power of alienation now 
possessed by a tenant in fee simple, and the great 
liability of such an estate to involuntary alienation 
for the purpose of satisfying the debts of the present 
tenant, the same rule still holds; and a grant to A. 
for his life, and after his decease to his heirs, will now 
oonvey to him an estate in fee simple, with all its 
incidents ; and in the same manner a grant to A. for 
his life, and after his decease to the heirs of his body, 
will now oonvey to him an estate tail as effectually as a 
grant to him and the heirs of his body. In these cases, 
therefore, as well as in ordinary limitations to A. and 
his heirs, or to A. and the heirs of his body, the words 
heirs, and heirs of his body, are said to be icords of limita- 
tion ; that is, words which limit or mark out the estate 
to be taken by the grantee (d). At the present day, 


(c) Ante, pp* 23, 24, 59 — 64, 
83-86. 


(d) See ante, pp. 174—176; 
Pe rrin v. Blake, ante, p. 265. 
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when the heir is perhaps the last person likely to get 
the estate, these words of limitation are regarded simply 
as formal means of conferring powers and privileges on 
the grantee — as mere technicalities, and nothing more. 
But, in ancient times, these same words of limitation 
really meant what they said, and gave the estate to the 
heirs, or the heirs of the body of the grantee, after his 
decease, according to the letter of the gift. The circum- 
stance, that a man's estate was to go to his heir, was the 
very thing which, afterwards, enabled him to convey to 
another an estate in fee simple (c). And the circum- 
stance, that it was to go to the heir of his body, was 
that which alone enabled him, in after times, to bar an 
estate tail and dispose of the lands entailed by means 
of a common recovery. 

Having proceeded thus far, wo have already mastered 
the first branch of the rule in Sftel Icy x vase, namely, 
that which relates to estates in possession. This part 
of the rule is, in fact, a mere enunciation of the pro- 
position already explained, that when the ancestor, by 
any gift or conveyance, takes an estate for life, and in 
the same gift or conveyance, an estate is immediately 
limited to his heirs in fee or in tail, the words “ the 
heirs” are words of limitation of the estate of the 
ancestor. Suppose, however, that it should anciently 
have been wished to interpose between the enjoyment 
of the lands by the ancestor and the enjoyment by the 
heir, the possession of some other party for some limited 
estate, as for his own life. Thus, let the estate have 
been given to A. and his heirs, but with a vested estate 
to B. for his own life, to take effect in possession next 
after the decease of A.,— thus suspending the enjoy- 
ment of the lands by the heir of A., until after the 
determination of the life estate of B. In such a case it 


Rule iu Shrf- 
ley $ cnxt\ as 
to entutoH iu 
putMuartiou. 


Ah to ontates 
in remainder. 


W.R.P. 


(e) Ante, p. 61 . 


X 
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is evident that B. would have had a vested estate for 
his life, in remainder, expectant on the decease of A. ; 
and the manner in which such remainder would have 
been limited, would, as we have seen (/), have been to 
A. for his life, and after his decease to B. for his life. 
The only question then remaining would be as to the 
mode of expressing the rest of the intention, — namely, 
that, subject to B.’s life estate, A. should have an estate 
in fee simple. To this case the same reasoning applies, 
as we have already made use of in the case of an estate 
to A. for his life, and after his decease to his heirs. 
For an estate in fee simple is an estate, by its very 
terms, to a man and his heirs. But, in the present 
case, A. would have already had his estate given him 
by the first limitation to himself for his life ; nothing, 
therefore, would remain but to give the estate to his 
heirs, in order to complete the fee simple. The last 
remainder would, therefore, be to the heirs of A. ; 
and the limitations would run thus : “ To A. for his 
life, and after his decease to B. for his life, and after his 
decease to the heirs of A.” The heir, in this case, 
would not have taken any estate independently of his 
ancestor, any more than in the common limitation to A. 
and his heirs : the heir would have claimed the estate 
only by its descent from his ancestor, who had pre- 
viously enjoyed it during his life ; and the interposition 
of the estate of B. would have merely postponed that 
enjoyment by the heir, which would otherwise have 
been immediate. But we have seen that the very cir- 
cumstance of a man’s having an estate which is to go 
to his heir will now give him a power of alienation 
either by deed or will, and enable him altogether to 
defeat his heir’s expectations. And, in a case like the 
present, the same privilege will now be enjoyed by A. ; 
for, whilst he cannot by any means defeat the vested 


(/) Ante, p. 301. 
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remainder belonging to B. for liis life, he may, subject 
to B.’s life interest, dispose of the whole fee simple at his 
own discretion. A. therefore will now have in these 
lands, so long as B. lives, two estates, one in possession 
and the other in remainder. In possession A. has, 
with regard to B., an estate only for his own life. In 
remainder, expectant on the deoease of B., he has, in 
consequence of his life interest being followed by a 
limitation to his heirs, a complete estato in fee simple. 
The right of B. to the possession, after A.*s decease, 
is the only thing w f hich keeps the estate apart, and 
divides it, as it were, in two. If, therofore, B. should 
die during A.’s life, A. will bo tenant for his own life, 
with an immediate remainder to his heirs ; in other 
words, he will be tenant to himself and his heirs, and 
will enjoy, without any interruption, all the privileges 
belonging to a tenant in fee simple. 

By parity of reasoning a similar result would follow, 
if the remainder 'were to tho heirs of the body of A., or 
for an estate in tail, instead of an estate in foo simple. 
The limitation to tho heirs of the body of A. would 
coalesce, as it is said, with his life estate, and givo him 
an estate tail in remainder, expectant on the decease of 
B. ; and if B. were to die during his lifetime, A. would 
become a complete tenant in tail in possession. 

The example w r e have chosen, of an intermediate 
estate to B. for life, is founded on a principle evidently 
applicable to any number of intermediate estates, in- 
terposed between the enjoyment of the ancestor and 
that of his heir. Nor is it at all necessary that all 
these estates should be for life only ; for some of them 
may be larger estates, as estates in tail. For instance, 
suppose lands given to A. for his life, and after his 
decease to B. and the heirs of his body, and in default 
of such issue (which is the method of expressing a 

x 2 
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remainder after an estate tail), to the heirs of A. In 
this case A. will have an estate for life in possession, 
with an estate in fee simple in remainder, expectant on 
the determination of B.’s estate tail. An important 
case of this kind arose in the reign of Edward III. (</). 
Lands were given to one John de Sutton for his life, 
the remainder, after his decease, to John his son, and 
Eline, the wife of John the son, and the heirs of their 
bodies ; and in default of such issue, to the right heirs 
of John the father. John the father died first; then, 
John and Eline entered into possession. John the son 
then died, and afterwards Eline his wife, without 
leaving any heir of her body. It., another son, and 
heir at law of John de Sutton, the father, then entered. 
And it was decided by all the justices that he was 
liable to pay a relief (h) to the chief lord of the fee, on 
account of the descent of the lands to himself from John 
the father. Thorpe, who seems to have been a judge, 
thus explained tho reason of the decision : — “ You are 
in as lieir to your father, and your brother [father ?] 
had the freehold before ; at which time, if John his son 
and Eline had died [without issue] in his lifetime, he 
would have been tenant in fee simple.” 

The same principles will apply where the first estate 
is an estate in tail, instead of an estate for life. Thus, 
suppose lands to be given to A. and the heirs male of 
his body begotten, and in default of such issue, to the 
heirs female of his body begotten (/). Here, in default 
of male heirs of the body of A., the heirs female will 
inherit from their ancestor the estate in tail female, 
which by the gift had vested in him. There is no need 
to repeat the estate which the ancestor enjoys for his 
life, and to limit the lands, in default of heirs male, to 

(y) rrovoxt of StHftrlry's case, See ante, pp. 149, 152, 154. 

Year Book, 40 Edw. III. 9. See (t) Litt. s. 719; Co. Litt. 376 b. 
1 Prost. Estntos, 304. 
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him and to the heirs female of his body begotten. This 
part of his estate in tail female has been already given 
to him in limiting the estate in tail male. The heirs 
female, being mentioned in the gift, will be supposed to 
take the lands as heirs, that is, by descent from their 
ancestor, in whom an estate in tail female must conse- 
quently be vested in his lifetime. For, the same rule, 
founded on the same principle, will apply in every 
instance ; and this rule is no other than the rule in 
Shelley s case , which lays it down for law, that when Rule in Shtl* 
the ancestor, by any gift or conveyance, takes an estato ley 8 caw ‘ 
of freehold, and, in the same gift or conveyance, an 
estate is limited, either mediately or immediately , to his 
heirs in fee or in tail, the words 4 4 the heirs ” are words 
of limitation of the estato of the ancestor. Tho heir, 
if he should take any interest, must take as heir by 
descent from his ancestor ; for ho is not constituted, 
by the words of the gift or conveyance, a purchaser of 
any separate and independent estate for himself. 

The rule, it will be observed, requires that an ostato Ancestor 
of freehold merely should be taken by the ancestor, OHtato'foAh 
and not necessarily an estate for the wholo of his own whole of hia 
life or in tail. In the examples we have given, tho 
ancestor has had an estate at least for his own life, and 
the enjoyment of the lands by other parties has post- 
poned the enjoyment by his heirs. But tho ancestor 
himself, as well as his heirs, may be deprived of pos- 
session for a time ; and yet an estate in fee simple or 
fee tail may be effectually vested in tho ancestor, subject 
to such deprivation. For instance, suppose lands to be 
given to A., a widow, during her life, provided she 
continue a widow and unmarried, and after her mar- 
riage, to B. and his heirs during her life, and after her 
decease, to her heirs. Here, A. has an estate in fee 
simple, subject to the remainder to B. for her life, ex- 
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peetant on the event of her marrying again (k). For to 
apply to this case the same reasoning as to the former 
ones, A. has still an estate to her and to her heirs. 
She has the freehold or feudal possession, and, after her 
decease, her heirs are to have the same. It matters not 
to them that a stranger may take it for a while. The 
terms of the gift declare that what was once enjoyed by 
the ancestor shall afterwards be enjoyed by the heirs 
of such ancestor. These very terms then make an 
estate in fee simple, with all its incidental powers of 
alienation, controlled only by the rights of B. in respect 
of the estate conferred on him by the same gift. 

Whore tho But if the ancestor should take no estate of freehold 
t Q^ es under the gift, but the land should be granted only to 
freehold. his heirs, a very different effect would be produced. 

In such a case a most material part of the definition 
of an estate in fee simple would be wanting. For an 
estate in fee simple is an estate given to a man and his 
heirs, and not merely to the heirs of a man. The 
ancestor, to whose heirs the lands were granted, would 
accordingly take no estate or interest by reason of the 
gift to his heirs. But the gift, if it should ever take 
effect, would be a future contingent estate for the person 
who, at the ancestor’s decease, should answer the de- 
scription of heir to his freehold estates. The gift would 
accordingly fall within the class of future estates, of 
which an explanation is endeavoured to be given in the 
next chapter (/). 

(A) Curtis v. JYiff, 12 Vos. 89. tions which it involves, is tlmt 

(/) The most concise account given by Mr. Watkins in his 

of the rule in Shtllry's case % to- Essay on the Law of Descents, 

getherwith the principal distinc- pp. 154 et seq. (194, 4th ed.). 
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CHAPTER II. 

OF A CONTINGENT REMAINDER. 

Hitherto we have observed a very extensive power of 
alienation possessed by a tenant in fee simple. He might 
make an immediate grant, not of one estate merely, or 
two, but of as many as he might please, provided he 
ascertained the order in which his grantees were to take 
possession (ff). This power of alienation, it will be 
observed, might in some degree render less easy the 
alienation of the land at a future time ; for, it is plain 
that no sale could be made of an unincumbered estate 
in fee simple in the lands, unless every owner of each 
of these estates would concur in the sale, and convey 
his individual interest, whether he were the particular 
tenant, or the owner of any one of the estates in re- 
mainder (/;). But if all these owners were to concur, a 
valid conveyance of an estate in fee simple could at any 
time be made. The exercise of the power of alienation, 
in the creation of vested remainders, did not, there- 
fore, withdraw the land for a moment from that con- 
stant liability to complete alienation, which it has been 
the sound policy of modem law* os much as possible to 
encourage. 

But, great as is the power thus possessed, the law has 
granted to a tenant in fee simple, and to every other 
owner to the extent of his estate, a greater power still. 
For, it enables him, under certain restrictions, to grant 
estates to oommence in interest, and not in possession 
merely, at a future time. So that during the period 


Vented re 


land i 
able. 


Future 

estate*. 


(«) Ante, pp. 299, 300. 


(A i Sec* ante, pp. 47 - • 
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which may elapse before the commencement of such 
estates, the land may be withdrawn from its former 
liability to complete alienation, and be tied up for the 
benefit of those who may become the owners of such 
future estates. The power of alienation is thus allowed 
to be exercised in some degree to its own destruction. 
For, till such future estates come into existence, they 
Two Irindo. may have no owners to convey them. Of these future 
estates there are two kinds, a contingent remainder, and 
an executory interest. The former is allowed to be 
created by any mode of conveyance. The latter can 
arise only by the instrumentality of a will; or of a im 
executed, or made into an estate by the Statute of Uses. 
The nature of an executory interest will be explained 
in the next chapter. The present will be devoted to 
contingent remainders, which, though abolished by the 
Act to* simplify the transfer of property (c), were revived 
the next session by the Act to amend the law of real 
property (tf), by which the former Aot, so far as it 
abolished contingent remainders, was repealed as from 
the time of its taking effect. 

Contingent The simplicity of the common law allowed of the 

wOTewidently crea ^ on no °^her estates than particular estates, 
illegal. followed by the vested remainders, which have already 
occupied our attention. A contingent remainder — a 
remainder not vested, and which never might vest, — 
was long regarded as illegal. Down to the reign of 
Henry VI. not one instance is to be found of a con- 
tingent remainder being held valid (e). The early 

(r) Stati 7 & 8 Viot. o. 76, s. 8. antiquity of contingent r emain - 
(if) Stat. 8 & 9 Viot. c. 106, ders. See Third Report of Real 
a. 1. Property Commissioners, p. 23; 

{*) The reader should be in- 1 Steph. Com. 616, n. (c), 8th ed. 
formed that this assertion is And an attempt to create a con- 
grounded only on the author's tin gent remainder appears in an 
researches. The general opinion undated deed in Madox’s Formu- 
appears to be in favour of the lare Anglican um, No. 636. p. 306. 
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authorities on the contrary are rather opposed to such 
a conclusion (/). And, at a later period, the authority 
of Littleton is express (g), that every remainder, which 
beginneth by a deed, must be in him to whom it is 
limited, before livery of seisin is made to liim who is to 
have the immediate freehold. It appears, however, to 
have been adjudged, in the reign of Henry VI., that if 
land be given to a man for his life, with remainder to 
the right heirs of another who is it ring , and who after- 
wards dies, and then the tenant for life dies, the heir of 
the stranger shall have this land ; and yet it was said 


(/) Year Book, 11 Hen. IV. 74 ; 
in which case, a remainder to the 
right heirs of a man who was dead 
before the remainder uatt limited , 
was held to vest by purchase in 
the person who was heir. But it 
was said by Hankey, J., that if a 
gift were made to one for his life, 
with remainder to the right heirs 
of a man who wax living , the 
remainder would be void, l>ecauso 
the fee ought to pass immediately 
to him to whom it was limited. 
Note, also, that in Mandenlli s 
case (Co. Litt. 26 b), which is an 
ancient ease of the heir of the 
body taking by purchase, the an- 
cestor was dead at the time of the 
gift. The cases of rents are not 
apposite, as a diversity was long 
taken between a grant of a rent 
and a conveyance of the freehold. 
The decision in 7 Hen. IV. 6 b, 
cited in Archer's case (1 Rep. 
66 b), was on a case of a rent- 
charge. The authority of P. 11 
Rich. II. Fitz. Abr. tit. Detinue, 
46, which is cited in Archer's case 
(1 Rep. 67 a), and in Chudlcigh's 
ease (1 Rep. 135 b), as well as in 
the margin of Co. Litt. 378 a, is 
merely a statement by the j udge of 


the opinion of the counsel against 
w hom the decision was made. It 
runs as follows: — “ Cher ton to 
Rykhil — You think ( tons guides) 
that inasmuch as A. S. was living 
at the time of the remainder being 
limited, that if he w as dead at the 
time of the remainder falling in 
and had a right heir at the time of 
the remainder falling in, that the 
remainder would be good enough? 
Rykhil — Yes, Sir. — And after- 
wards in Trinity Term, judgment 
wus given in favour of Wad 
[the opposite counsel] : quod nota 
bene." 

It is curious that so much pains 
should have l>een taken by modern 
lawyers to explain the reasons 
why a remainder to the iieirs of a 
person who takes a prior estate 
of freehold, should not have been 
held to be a contingent remainder 
(soeFcame, Cont. Item. 83 et seq.), 
when the construction adopted 
(subsequently called the rule in 
Shelley's case) was decided on be- 
fore contingent remainders wero 
allowed. 

(?) Litt. s. 721 ; see also M. 
27 Hen. VIII. 24 a. 
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that, at the time of the grant, the remainder was in 
a manner void (A). This decision ultimately prevailed. 
Gift to A. for And the same case is accordingly put by Perkins, who 
maindcr toThe lay 8 it down, that if land be leased to A. for life, the 
right heirs of remainder to the right heirs of J. S., who is alive at the 
time of the lease, this remainder is good, because there 
is one named in the lease (namely, A. the lessee for life), 
who may take immediately in the beginning of the 
lease (*). This appears to have been the first instanoe 
in which a contingent remainder was allowed. In this 
case J. S. takes no estate at all ; A. has a life interest : 
and, so long as J. S. is living, the remainder in fee does 
not vest in any person under the gift ; for, the maxim is 
nemo cut turn* mentis , and J. S. being alive, there is no 
such person living as his heir. Here, accordingly, is 
a future estate, which will have no existence until the 
decease of J. 8. ; if, however, J. S. should die in the 
lifetime of A., and if he should leave an heir, such 
heir will then acquire a vested remainder in fee simple, 
expectant on A/s life interest. But, until these con- 
tingencies happen or fail, the limitation to the right 
heirs of J. S. confers no present estate on any one, but 
merely give rise to the prospect of a future estate, and 
creates an interest of that kind which is known as a 
contingent remainder (j). 

A gift to the The gift to the heirs of J. 8. has been determined to 
confers a fee 11 sufficient to oonfer an estate in fee simple on the 
on his person who may be his heir, without any additional 
limitation to the heirs of , such heir (k ) . If, however, 
the gift be made after the (list of December, 1833, or 
by the will of a testator who shall have died after that 
day, the land will descend, on the deoease of the heir 

(A) Year Book, 9 Hen. VI. 24 a; (J) 3 Rep. 20 a, in Boraston's 

II. 32 Hen. VI. Fitz. Abr. tit. cast. 

Feoffments and Faits, 99. (1*) 2 Jarman on Wills, 61, 62, 

(i) Perk. s. 52. 4th ed. 
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intestate, not to ft is heir, but to the next heir of J. S., 
in the same manner as if J. S. had been first entitled to 
the estate (/). 

When contingent remainders began to bo allowed, 
a question arose, which is yet scarcely settled, what 
becomes of the inheritance, in such a case as this, 
during the life of J. S. ? A., the tenant for life, has 
but a life interest ; J. S. has nothing, and his heir is 
not yet in existence. The ancient doctrine, that the 
remainder must vest at once or not at all, had been 
broken in upon ; but the judges could not make up 
their minds also to infringe on the corresponding rule, 
that the fee simple must, on every feoffment which 
confers an estato in fee, at once depart out of the feoffor. 
They, therefore, sagely reconciled the* rule which they 
left standing to the contingent remainders which they 
had determined to introduce, by affirming that, during 
the contingency, the inheritance was either in abeyance, 
or in (jmnio leg is or else in nu/nlnts (nt)» Modern law- 
yers, however, venture to assert, that what the grantor 
has not disposed of must remain in him, and cannot 
pass from him until there exists some grantee to roceive 
it (w). And when the gift is by way of use under tho 
Statute of Uses, there is no doubt that, until tho con- 
tingency occurs, the use, and with it the inheritance, 
result to the grantor. So, in the oaso of a will, tho 
inheritance, until the contingency happens, descends to 
the heir of the testator, unless disposed of by a residuary 
or specific devise (o). 

But whatever difficulties may have beset the departure 

{[) Stat. 3 & 4 Will. IV. c. 106, —107, where the old opinion is 

8< maintained. 

(m) Co. Litt. 342 a; 1 P. Wins. (o) Fearne, Cont. Item. 351 ; 
515, 516; Bac. Abr. tit. Refrain- Lgtrton v. Ma*»cy, 3 C. B., N. 8. 
der and Reversion U). 358; William* on Settlements, 

(>/) Fearne, Cont. Rem. 361. 20 < 210. 

See, however, 2 Prest. Abst. 100 
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InLordCoke’s 
time contin- 
gent remain- 
ders were well 
established. 


The doctrino 
now settled. 


Mr. Fearne’s 
treatise. 


from ancient rules, the necessities of society required that 
future estates, to vest in unborn or unascertained persons, 
should under certain circumstances be allowed. And, 
in the time of Lord Coke, the validity of a gift in re- 
mainder to become vested on some future contingency, 
was well established. Since his day the doctrine of 
contingent remainders has gradually become settled ; 
so that, notwithstanding the uncertainty still remaining 
with regard to one or two points, the whole system now 
presents a beautiful specimen of an endless variety of 
complex cases, all reducible to a few plain and simple 
principles. To this desirable end the masterly treatise of 
Mr. Feame on this subject (p) has mainly contributed. 


Let us now obtain an accurate notion of what a 
contingent remainder is, and, afterwards, consider the 
rules which are required to be observed in its creation. 
Definition of We have already said that a contingent remainder is 
remainder. 114 a future estate. As distinguished from an executory 
interest, to bo hereafter spoken of, it is a future estate, 
which waits for and depends on the determination of 
the estates which precede it. But, as distinguished 
from a vested remainder, it is an estate in remainder, 
which is not ready, from its commencement to its end, 
to come into possession at any moment when the prior 
estates may happen to determine. For if any contin- 
gent remainder should, at any time, become thus ready 
to come into immediate possession, whenever the prior 
estates may determine, it will then be contingent no 
longer, but will at once become a vested remainder (?). 
Example. For example, suppose that a gift be made to A., a 
bachelor, for his life, and after the determination of 

{p) Fearne’s Essay on the view of executory interests, con- 
Leaming of Contingent Remain- tained in a second volume, ap- 
ders and Executory Devises. The pended by the learned editor, 

last edition of this work has been Mr. Josiah William Smith, 
rendered valuable by an original (q) See ante, p. 302 . 
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that estate, by forfeiture or otherwise in his lifetime, 
to B. and his heirs during the life of A., and after the 
decease of A., to the eldest son of A. and the heirs of 
the body of such son. Here we have two remainders, 
one of which is vested, and the other contingent. The 
estate of B. is vested (r). Why ? Because, though 
it be but a small estate, yet it is ready from the first, 
and so long as it lasts, continues ready to oome into 
possession, whenever A.’s estate may happen to deter- 
mine. There may be very little doubt but that A. 
will commit no forfeiture, but will hold the estate as 
long as he lives. But, if his estate should determine 
the moment after the grant, or at any time whilst B’s 
ext ate taxis, there is B. quite ready to tako possession. 
B.’s estate, therefore, is vested. But the estato tail to 
the eldest son of A. is plainly contingent. For A., 
being a bachelor, lias no son ; and, if he should dio 
without one, the estate tail in remainder will not bo 
ready to come into possession immediately on the deter- 
mination of the particular estates of A. and B. Indeed, 
in this case, there will be no estato tail at all. But if 
A. should marry and have a son, the estate tail will 
at once become a vested remainder ; for, bo long as 
it lasts, that is, so long as the son or any of tin* son’s 
issue may live, the estate tail is ready to come into 
immediate possession whenever the prior estates inay 
determine, whether by A.’s death, or by B.’s forfeiture, 
supposing him to have got possession (*). It will bo 
observed that here there is an estate, which, at tho 
time of tho grant, is future in interest, as well as in 
possession ; and till the son is bom, or rather till he 
comes of age, the lands are tied up, and placed beyond 
the power of complete alienation. This example of a 
contingent remainder is here given as by far the most 
usual, being that which occurs every day in the settle- 
ment of landed estates. 

(/•, Fearne, Gout. Hem. pp. 7 n, 326. 


{«) See ante, pp. 301, 302. 
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Two rules for 


remainder. 


Buie 1. 


noto- 
riety of trans- 
fer of the 
feudal posses- 
sion. 


Example, a 
feoffment to 
A. to-day to 
ho T d from to- 
morrow. 


To A. for life, 
and after his 
decease and 
one day, to B. 


The rules which are required for the creation of a 
contingent remainder may be reduced to two ; of which 
the first and principal is well established ; but the latter 
has occasioned a good deal of controversy. The first 
of these rules is, that the seisin, or feudal possession, 
must never be without an owner ; and this rule is 
sometimes expressed as follows, that every contingent 
remainder of an estate of freehold must have a parti- 
cular estate of freehold to support it (t). The ancient 
law regarded the feudal possession of lands as a matter 
the transfer of which ought to be notorious ; and it 
accordingly forbad the conveyance of any estate of free- 
hold by any other means than an immediate delivery 
of the seisin, accompanied by words, either written or 
openly spoken, by which the owner of the feudal pos- 
session might at any time thereafter be known to all 
the neighbourhood. If, on the occasion of any feoff- 
ment, such feudal possession was not at once parted 
with, it remained for ever with the grantor. Thus a 
feoffment, or any other conveyance of a freehold, made 
to-day to A., to hold from to-morrow, would be abso- 
lutely void, as involving a contradiction. For if A. 
is not to have the seisin till to-morrow, it must not be 
given him till then ( u ). So, if, on any conveyance, 
the feudal possession were given to accompany any 
estate or estates less than an estate in fee simple, the 
moment such estates, or the last of them, determined, 
such feudal possession would again revert to the grantor, 
in right of his old estate, and could not be again 
parted with by him, without a fresh conveyance of the 
freehold. Accordingly, suppose a feoffment to be made 
to A. for his life, and after his decease and one day, 
to B. and his heirs. Here, the moment that A.’s estate 
determines by his death, the feudal possession, which 
is not to belong to B. till one day afterwards, reverts 


(t) 2 Bl. Com. 171. 


(m) 2 Bl. Com. 166. 
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to the feoffor, and cannot be taken out of him with- 
out a new feoffment. The consequence is, that the 
gift of the future estate, intended to be made to B., is 
absolutely void. Had it been held good, the feudal 
possession would have been for one day without any 
owner; or, in other words, there would have been a 
so-called remainder of an estate of freehold, without a 
particular estate of freehold to support it. Ijot us now 
take the case we have before referred to, of an estate 
to A., a bachelor, for his life, and after his decease to 
his eldest son in tail. In this case it is evident, that 
the moment A.’s estate determines by his death, his 
son, if living, must necessarily bo ready at onco to tako 
the feudal possession, in respect of his estate tail. The 
only case in which the feudal possession could, under 
such a limitation, ever bo without an owner, at the 
time of A.’s decease, would be that of the mother being 
then enceinte of the son. In such a caso the feudal 
possession would be evidently without an owner, until 
the birth of the son ; and such posthumous son would 
accordingly lose his estate, were it not for a special 
provision which has been mado in his favour. In the 
reign of William III. an Act of Parliament (r) was 
passed to enable posthumous children to take estates, 
as if bom in their father’s lifetime. And the law now 
considers every child cn ventre sa mere as actually born, 
for the purpose of taking any benefit to which, if bom, 
it would be entitled 

As a corollary to the rule above laid down, arises 
another proposition, frequently itself laid down as a 
distinct rule, namely, that every contingent remainder 
must vest, or become an actual estate, during the con- 

(r) Stat. 10 & 11 Will. III. Beames, 367 ; Mogy v. Mogg, 1 
c . Meriv. 654 ; Trouer v. Butts, 1 

{z) Doe y. Clarke , 2 H. Bl. 399 ; Sim. & Stu. 181. 

Blackburn y. Stables, 2 Vos. & 
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Example. 


Exception. 

Cases in which 
contingent 
remainders 
capable of 
taking effect. 


tinuance of the particular estate which supports it, or 
eo imtanti that such particular estate determines ; other- 
wise suoh contingent remainder will fail altogether, and 
can never become an actual estate at all. Thus, sup- 
pose lands to be given to A. for his life, and after his 
decease to such son of A. as shall first attain the age 
of twenty-four years. As a contingent remainder the 
estate to the son is well created (y) ; for the feudal 
seisin is not necessarily left without an owner after A.’s 
decease. If, therefore, A. should, at his decease, have 
a son who should then be twenty-four years of age or 
more, such son will at once take the feudal possession by 
reason of the estate in remainder which vested in him 
the moment he attained that age. In this case the con- 
tingent remainder lias vested during the continuance of 
the particular estate. But if there should be no son, or 
if the son should not have attained the prescribed age 
at his father’s death, the remainder will fail alto- 
gether (z). For the feudal possession will then, imme- 
diately on the father’s decease, revert, for want of 
another owner, to the person who made the gift in 
right of his reversion. And, having once reverted, it 
cannot now belong to the son, without the grant to him 
of some fresh estate by means of some other convey- 
ance. An exception to this rule has now been made 
by the Act to amend the law as to contingent re- 
mainders (a). This Act provides that every contingent 
remainder created by any instrument exocuted after 


(y) 2 Prost. Abat. 148. 

{;) Feat i up v. Allen, 12 Mees. 
k Welfi. 279 ; 5 Hare, 573. See 
however as to thin case, Riley v. 
Garnett , 3 Do Gex & S. C29 ; 
Browne v. Browne , 3 Sma. & Giff. 
668, qy? Be Mid Kent Bailway 
Art, 1856, Ex parte Sty an, John. 
387; Holmes v. Prescott, V.-C. W., 
10Jur.,N.S. 507; 12W.R.636; 


Bhodes v. Whitehead, 2 Drew. & 
Sm. 532; Price v. Hall \ L. R , 
5 Eq. 399 ; Perceval v. Perceval, 
L. R., 9 Eq. 386 ; Be EddeTs 
Trust, V.- C. B., L. R., 11 Eq. 
559 ; Brackenbury v. Gibbons, 2 
Ch. Div. 417 ; Cunliffe v. B ranker, 
3 Ch. Div. 393. 

(«) Stat. 40 & 41 Viet. c. 33, 
passed 2nd August, 1877. 
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the passing of the Act, or by any will or codicil rerived 
or republished by any will or codicil executed after that 
date, in tenements or hereditaments of any tenure, which 
would have been valid as a springing or shifting use or 
executory devise or other limitation, had it not had a 
sufficient estate to support it as a contingent remainder, 
shall, in the event of the particular estate determining 
before the contingent remainder vests, be capable of 
taking effect in all respects as if the contingent re- 
mainder had originally been created as a springing or 
shifting use or executory devise or other executory 
limitation. It will be found in the next chapter, which 
treats of an executory interest, that there are some 
future limitations, which are valid by way of springing 
or shifting use in a deed or executory devise in a will, 
without being preceded by any particular estate of free- 
hold. This subject will accordingly bo resumed in the 
next chapter. 

A contingent remainder cannot be mado to vest on Event* on 

° . . A winch a con- 

any event wdiich is illegal, or cont ra bo nos mores. Ao- tin^ent re- 
cording!}’ no such remainder can be given to a child 
who may bo hereafter Lorn out of wedlock. l£ut this 
can scarcely he said to ho a rule for the creation of con- 
tingent remainders. It is rather a part of the general 
policy of the law in its discouragement of vice. In the 
reports of Lord Coke, however, a rule is laid down of 
which it may be useful to take some notice, namely, 
that the event on which a remainder is to depend must 
be a common possibility, and not a double possibility, or 
a possibility on a possibility, which the law will not P^ibilityon 
allow (b). This rule, though professed to be founded 11 
on former precedents, is not to be found in any of the 
cases to which Lord Coke refers, in none of which do 
either of the expressions “ possibility on a possibility , 


W.R.P. 


(b) 2 Rep. 51a; 10 Rep. 50 K 


Y 



322 


OF INCORPOREAL HEREDITAMENTS. 


Scholastic 

logic. 


Examples of 
common and 
double 
bilitioa. 


or “ double possibility , 1 ” occur. It appears to owe its 
origin to the mischievous scholastic logic which was then 
rife in our Courts of law, and of whioh Lord Coke had 
so high an opinion that he deemed a knowledge of it 
necessary to a complete lawyer (c ) . The doctrine is 
indeed expressly introduced on the authority of logic : — 
“ as the logician saith, 6 potentia est duplex, remota et 
propinqua f ” (d). This logic, so soon afterwards de- 
molished by Lord Bacon, appears to have left behind it 
many traces of its existence in our law ; and perhaps it 
would be found that some of those artificial and technical 
rules which have most annoyed the judges of modem 
times (e) owe their origin to this antiquated system of 
endless distinctions without solid differences. To show 
how little of practical benefit could ever be derived from 
the distinction between a common and a double possi- 
bility, let us take one of Lord Coke’s examples of each. 
He tells us that the chance that a man and a woman, 
both married to different persons , shall themselves marry 
one another, is but a common possibility (/). But the 
chance that a married man shall have a son named 
Geoffrey is stated to be a double or remote possibility (g). 
Whereas it is evident that the latter event is at least 
quite as likely to happen as the former. And if the 
son were to get an estate from being named Geoffrey, 
os in the case put, there can be very little doubt but 
that Geoffrey would be the name given to the first son 
who might be bom (/*). Respect to the memory of 
Lord Coke has long kept on foot in our law books (i) 


(r) Preface to Co. Litt. p. 37. 
(rf) 2 Rep. 61 a. 

(«) Such as the rule in Dum- 
i ca*e t 4 Rep. 119. 
if) 10 Rep. 60 b ; Year Book, 
16 Hen. VII. 10 b, pi. 16. 

(g) 2 Rep. 61 b. 

(A) The true ground of the de- 
cision in the old case (10 Edw. HI. 


46), to which Lord Coke refers, 
was no doubt, as suggested by 
Mr. Preston, 1 Prest. Abet. 128, 
that the gift was made to Geoffrey 
the son, as though he were living, 
when in fact there was then no 
such person. 

(*) 2 Black. Com. 170 ; Feame, 
Cont. Rem. 262. 
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the rule that a possibility on a possibility is not allowed 
by law in the creation of contingent remainders. But 
the authority of this rule has long been declining (J ) , 
and a very learned judge, now deceased (A*), declared 
plainly that it was abolished. 


But although the doctrine of Lord Coke, that thero 
can be no possibility on a possibility, has ceased to 
govern the creation of contingent remainders, there is 
yet a rule by which these remainders ore restrained 
within due bounds, and prevented from keeping tho 
lands, which are subject to them, for too long a period 
beyond the reach of alienation. This ride is the second Rule 2. 
rule, to which wo have referred (/), and is os follows : — Gift to uu un- 
that an estate cannot be given to an unborn person for 
life, followed by any estate to any child of such unborn 
person {m) ; for in such a case the estate given to tho maimlcr void, 
child of the unborn person is void. This rule is ap- 
parently derived from the old doctrine which prohi- 
bited double possibilities. It may not be sufficient to 
restrain every kind of settlement which ingenuity might 
suggest ; but it is directly opposed to the great motivo 
which usually induces attempts at a perpetuity, namely, 
the desire of keeping an estate in the same family ; and 
it has accordingly been hitherto found sufficient. An 


(j) See Third Report of Real 
Property Commissioners, p. 29 ; 

1 Prest. Abst. 128, 129. 

(k) Lord St. Leonards, in Cole 
v. Sew til, 1 Conn, k Law*. 344 ; 
S. C. 4 Dru. & War. 1, 32. The 
decision in this case has been 
affirmed in the House of Lords, 

2 H. of L. Cases, 186. 

(/) Ante, p. 318. 

(m) 2 Cases and Opinions, 432 
— 441 ; Hay v. Earl of Coventry , 

3 T. Rep. 86 ; Brudenell v. Elwes , 
1 East, 452 ; Feame’s Posthuma, 


215; Feame, Cont. Rem. 502,665, 
Butl. note; 2 Treat. A bat. 114; 1 
Su#d. Pow. 470 ; 393, 8tb od. ; 1 
Jan n. Wills, 251, 252, 4th ed. ; 
Colt v. Sewell , 2 II. of L. Cases, 
186 ; Many penny v. lknny, 2 Do 
Gex, M. & G. 145, 170; Sugdcn 
on Property, 120 ; Sugden on the 
Real Property Statutes, p. 285, 
n. (a), 1st ed. ; 274, n. (a), 2nd od. 
See, however, per Wood, V.-C., 
in Cattlin v. Drown, 11 Hare, 375, 

qy? 

Y 2 



324 


OF INCORPOREAL HEREDITAMENTS. 


attempt has been made, with much ability, to explain 
away this rule as merely an instance of the rule by 
which, as we shall hereafter see, executory interests are 
restrained (n). But this rule is more stringent than 
that which confines executory interests; and if there 
were no other restraint on the creation of contingent 
remainders than the rule by which executory interests 
ore confined, landed property might in many oases be 
tied up for at least a generation further than is now 
possible (o). 

Gift by a will The opinion which so generally prevails, that every 

tf man may make what disposition he pleases of his own 

person, after estate, — an opinion countenanced by the loose de- 
ft life estate to . . « 7 • • 11 p , . 

such person, scnption sometimes given by lawyers of an estate in 

fee simple (p), — has not unfrequently given rise to 
attempts made by testators to settle their property on 
future generations beyond the bounds allowed by law ; 
thus lands have been given by will to the unborn son 
of some living person for his life, and after the decease 
of such unborn son, to his sons in tail. This last limi- 
tation to the sons of the unborn son in tail, we have 
observed, is void. The Courts of law, however, have 
been so indulgent to the ignorance of testators, that in 
the case of a will, they have endeavoured to carry the 
intention of the testator into effect, as nearly as can 
possibly be done , without infringing the rule of law; 
they, accordingly, take the liberty of altering his will 
to what they presume he would have done had he been 
acquainted with the rule whioh prohibits the son of 
any unborn son from being, in such circumstances, the 

(«) See Lewis on Perpetuities, counsel for the respondent, nor 
p. 408 et seq. The case of Challii mentioned in the judgment of the 

y. Do# d. Dro*#, 18 Q. B. 231, must Court. This case has since been 

be admitted to accord with this reversed in the House of Lords, 
opinion; but the point, though 7 H. of L. Cas. 531. 
adverted to by the counsel for the (o) See Appendix (F). 
appellant, was not taken by the (p) 2 Black. Com. 104. 
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object of a gift. This, in Frenoh law, is called the 
cy pres doctrine (q). From what has already been 
said, it will be apparent that the utmost that can be 
legally accomplished towards securing an estate in a 
family is to give to the unborn sons of a living person 
estates in tail : suoh estates, if not barred, will descend 
on the next generation; but the risk of the entails 
being barred cannot, by any means, be prevented. The 
Courts, therefore, when they meet with such a disposi- 
tion as above described, instead of confining the unborn 
son of the living person to the mere life estato given 
him by the terms of the will, and annulling the subse- 
quent limitations to his offspring, give to such son an 
estate in tail, so as to afford to his issue a chance of 
inheriting should the entail remain unbarred. But this 
doctrine, being rather a stretch of judicial authority, is 
only applied where the estates given by the will to the 
children of the unborn child are estate's in tail, and not 
where they are estates for life (r), or in fee simple (*). 
If, however, the estates be in tail, the rule equally 
applies, whether the ostates tail bo given to tho sons 
successively according to seniority, or to all the children 
equally as tenants in common (f). 


Though a contingent remainder iB an estato which, Tho* 
if it arise, must arise at a future time, and will then ro- 

belong to some future owner, yet the contingency may mnindrr muy 
be of such a kind, that the future expectant owner may 
be now living. For instance, suppose that a conveyance Example. 


(f) Fearne, Cont. Rem. 204, 
note ; 1 Jarman on Wills, 298, 
4th ed. ; Vanderplank v. King, 
3 Hare, 1 ; Mvnypcnny v. lie ring, 
16 Mee. & Weis. 418; Hampton 
t. Holman , 6 Ch. Div. 183. 

(r) Seaward v. Will cock, 5 East, 
198. See, however, per Bolt, L. 
J., in Forsbrook v. Foribrook, L. 


R., 3 Ch. 93, 99 ; and per 
M. R., in Hampton v. Holman , 
5 Ch. Div. 183, 193. 

(#) Bristow v. Warde , 2 Ve*. 
jun. 336 ; Hale v. Pew, 2 5 Bcav. 
335. 

(/) Pitt v. Jackson, 2 Bro. C. 
C. 51 ; Vanderplank v. King , 3 
Hare, 1. 
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deod, 


but might bo 
released. 


Was devis- 
able. 


be made to A. for his life, and if 0. he living at his 
decease, then to B. and his heirs. Here is a contingent 
remainder, of which the future expeotant owner, B., 
may he now living. The estate of B. is not a present 
vested estate, kept out of possession only by A.’s prior 
right thereto. But it is a future estate not to com- 
mence, either in possession or in interest, till A.’s 
decease. It is not such an estate as, according to our 
definition of a vested remainder, is always ready to 
come into possession whenever A.’s estate may end; 
for, if A. should die after C., B. or his heirs can take 
nothing. Still B., though he has no estate during A.’s 
life, has yet plainly a chance of obtaining one, in case 
C. should survive. This chance in law is called a pos- 
sibility; and a possibility of this kind was long looked 
u} >on in much the same light as a condition of re-entry 
was regarded (w), having been inalienable at law, and 
not to be conveyed to another by deed of grant. A fine 
alone, before fines were abolished, could effectually have 
barred a contingent remainder (.r). It might, however, 
have been released ; that is to say, B. might, by deed of 
release, have given up his interest for the benefit of the 
reversioner, in the same manner as if the contingent re- 
mainder to him and his heirs had never been limited (y ) ; 
for the law, whilst it tolerated conditions of re-entry and 
contingent remainders, always gladly permitted such 
rights to bo got rid of by release, for the sake of pre- 
serving unimpaired such vested estates as might happen 
to be subsisting. A contingent remainder was also 
devisable by will under the old statutes (s), and is so 
under the present Act for the amendment of the laws 


(m) Ante, p. 295. 

(jr) Fearne, Cont. Rem. 365 ; 
Helps v. Hereford y 2 Bam. k Aid. 
242; Doe d. Christmas v. Oliver , 
10 Bam. & Cress. 181 ; Doe d. 
Lumlcy v. Dari of Scarborough, 3 


Adol. k £11. 2. 

(y) Lampct's case , 10 Rep. 48 a, 
b; Mark* v. Marks, 1 Strange, 132. 

(z) Roe d, Terry v. Jones , 1 H. 
Black. 30; Fearne, Cont. Rem. 
366, note. 
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with respect to wills (a). And it was the rule in equity, Vm awign* 
that an assignment intended to be made of a possibility 
for a valuable consideration should be decreed to be 
carried into effect (A). But the Act to amend the law Act 
of real property (o) now enacts, that a contingent inte- 
rest, and a possibility coupled with an interest, in any 
tenements or hereditaments of any tenure, whether the 
object of the gift or limitation of such interest or possi- 
bility be or be not ascertained, may be disposed of 
by deed. But every such disposition, if mado by a 
married woman, was required to be made conformably 
to the provisions of the Act for the abolition of fines 
and recoveries (d). 


The circumstance of a contingent remainder having Inalienable 

been so long inalienable at law was a curious relict of contingent 
the ancient feudal system. This system, the fountain remainder. 

of our jurisprudence as to landed property, was strongly 
opposed to alienation. Its policy was to unite the lord 
and tenant by ties of mutual interest and affection ; 
and nothing could so effectually defeat this end as a 
constant change in the parties sustaining that relation. 

The proper method, therefore, of explaining our laws, 
is not to set out with the notion that every subject of 


property may be aliened at pleasure , and then to 
endeavour to explain why certain kinds of property 
cannot be aliened, or can bo aliened only in some 
modified mannor. Tho law itself began in another 
way. When, and in what manner, different kinds of 
property gradually became subject to different modes 
of alienation is the matter to bo explained ; and this 
explanation we have endeavoured, in proceeding, as 


(a) Stat. 7 Will. IV. Sc 1 Viet, 
c. 26, §. 3 ; Ingilby x.Amcott #, 21 
Bear. 585. 

(b) Feame, Cont. Rem. 550, 
551 ; ace, however, CarUton v. 


Leighton, 3 Meriv. 667, 668, 
note (5). 

(<*) Stat. 8 A 9 Viet. c. 106, 

a. 6 . 

(d) See ante, pp. 279, 280. 
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far as possible to give. But, as to snob interests as 
remained inalienable, the reason of their being so was, 
that they had not been altered, but remained as they 
were. The statute of Quia emptorcs (e) expressly per- 
mitted the alienation of lands and tenements, — an 
alienation which usage had already authorized; and 
ever since this statute, the ownership of an estate in 
lands (an estate tail exoepted) has involved in it an 
undoubted power of conferring on another person the 
same, or, perhaps more strictly, a similar estate. But 
a contingent remainder is no estate — it is merely a 
ohance of having one ; and the reason why it so long 
remained inalienable at law was simply beoause it had 
never been thought worth while to make it alienable. 

Destruction One of the most remarkable incidents of a contingent 
remainder was its liability to destruction, by the sudden 
determination of the particular estate upon which it 
Liability to depended. This liability has now been removed by the 
no^'reraoved. amend the law of real property (/) : it was, in 

effect, no more than a strict application of the general 
rule, required to be observed in the creation of con- 
tingent remainders, that the freehold must never be 
left without an owner. For if, after the determination 
of the particular estate, the contingent remainder 
might still, at some future time, have become a vested 
estate, the freehold would, until such time, have re- 
mained undisposed of, contrary to the principles of the 
Example. law before explained ({/). Thus, suppose lands to have 
been given to A., a bachelor, for his life, and after his 
decease to his eldest son and the heirs of his body, and, 
in default of such issue, to B. and his heirs. In this 
case A. would have had a vested estate for his life in 

} 18 Edw. I. c. 1, ante, p. 85. c. 76, a. 8, to the same effect. 

(/) Stat. 8 & 9 Viet. o. 106, (y) Ante, p. 318. 

s. 8, repealing stat. 7 & 8 Viet. 
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* * 

possession. There would have been a contingent re- 
mainder in tail to his eldest son, which would have 
become a vested estate tail in such son the moment he 
was bora, or rather begotten ; and B. would have had 
a vested estate in fee simple in remainder. Now sup- 
pose that, before A. had any son, the particular estate 
for life belonging to A., whioh supported the contingent 
remainder to his eldest son, should suddenly have de- 
termined during A/s life, B.’s estate would then have 
become an estate in fee simple in possession. There 
must be some owner of the freehold; and B., being 
next entitled, would have taken possession. When his 
estate once became an estate in possession, the prior 
remainder to the eldest son of A. was for over oxoludod. 

For, by the terms of the gift, if the estate of the eldest 

son was to come into possession at all, it must have 

come in before the estate of B. A forfeiture by A. of Forfeiture of 

his life estate, before the birth of a son, would thero- llf ° 

fore at onoe have destroyed the contingent remainder 

by letting into possession the subsequent estate of 

B. (h). 

The determination of the estate of A. was, however, A right of 
in order to effect the destruction of the contingent re- £ , H „p. 
mainder, required to be such a determination as would , * >n ^} t u rtj 
put an end to his right to the freehold or feudal pos- mainder. 
session. Thus, if A. had been forcibly ejected from 
the lands, his right of entry would still havo been suffi- 
cient to preserve the contingent remainder ; and, if he 
should have died whilst so out of possession, the con- 
tingent remainder might still have taken effect. For, 
so long as A/s feudal possession, or his right thereto, 
continues, so long, in the eye of the law, does his estate 
last (i). 

v . / Fearne, Cont. Rem. 317 ; Bing. X. C. COD. 
see Doe d. Davies v. Gatacre , 5 {*/ Fearne, Cont. Item. 280. 
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Merger. 


It is a rule of law, that “ whenever a greater estate 
and a less coincide and meet in one and the same 
person, without any intermediate estate, the less is im- 
mediately annihilated ; or, in the law phrase, is said to 
be merged, that is, sunk or drowned in the greater ” (k). 
From the operation of this rule, an estate tail is pre- 
served by the effect of the statute De donis (/). Thus, 
the same person may have, at the same time, an estate 
tail, and also the immediate remainder or reversion in 
fee simple expectant on the determination of such 
estate tail by failure of his own issue. But with 
regard to other estates, the larger will swallow up the 
smaller ; and the intervention of a contingent remainder 
which, while contingent, is not an estate, will not 
prevent the application of the rule. Accordingly, if 
in the case above given A. should have purchased B.’s 
remainder in fee, and should have obtained a oonvey- 
anoe of it to himself, before the birth of a son, the 
contingent remainder to his son would have been de- 
stroyed. For in such a case, A. would have had an 
estate for his own life, and also, by his purchase, an 
immediate vested estate in fee simple in remainder ex- 
pectant on his own decease ; there being, therefore, no 
vested estate intervening, a merger would have taken 
place of the life estate in the remainder in fee. The 
possession of the estate in fee simple would have been 
accelerated and would have immediately taken place, 
and thus a destruction would have been effected of the 
contingent remainder (#w), which could never afterwards 
have beoome a vested estate; for, were it to have 
beoome vested, it must have taken possession subse- 
quently to the remainder in fee simple; but this it 
could not do, both by the terms of the gift, and also by 
the very nature of a remainder in fee simple, which can 
never have a remainder after it. In the same manner 

(Jr) 2 Black. Com. 177. p. 65. 

(/) Sfcat. 13 Edw. I. o. 1 ; ante, (*») Fearne, Coni. Hem. 340. 
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the sale by A. to B. of the life estate of A., oalled in 
law a surrender of the life estate, before the birth of a 
son, would have accelerated the possession of the re- 
mainder in fee simple by giving to B. an uninterrupted 
estate in fee simple in possession ; and the contingent 
remainder would consequently have been destroyed (»). 
The same effect would have been produced by A, and 
B. both conveying their estates to a third person, 0., 
before the birth of a son of A. The only estates then 
existing in the land would have been the life estate of 
A. and the remainder in fee of B. C., therefore, by 
acquiring both these estates, would have obtained an 
estate in fee simple in possession ; on which no re- 
mainder could depend (o). But now the Act to amend 
the law of real property (/>) has altered the law in all 
these cases ; for, whilst the principles of law on which 
they proceeded have not been expressly abolished, it is 
nevertheless enacted (< 7 ), that a contingent remainder 
shall be, and if created before the passing of the Act 
shall be deemed to have been, capable of taking effect 
notwithstanding the determination by forfeiture, sur- 
render or merger of any preceding estate of freehold, in 
the same manner in all respects as if such determina- 
tion had not happened. This Act, it will be observed, 
applies only to the threo cases of forfeiture, surrender or 
merger of the particular estate. If, at the time when, 
the particular estate would naturally have expired, the 
contingent remainder be not ready to come into Imme- 
diate possession, it will still fail as before (r), except in 
the cases provided for by the recent Act to amend the 
law as to contingent remainders (#). 

(«) Fearne, Cont. Bern. 318. s. 8, to the same effect. 

( 0 ) Fearne, Cont. Hem. 322, (?) Sect. 8. 

note ; Noel x. Bewley % 3 Sira. 103 ; (r) Price x. Hall , L. R., 6 Eq. 

Egerton x. Money , 3 C. B ., N. S. 399 ; Perceval y. Perceral t L. R., 

338. 9 Eq. 386. 

( p ) Stat. 8 & 9 Viet. c. 100, (#) Stat. 40 Sc 41 Viet. c. 33, 

repealing stat. 7 & 8 Viet, c, 76, ante, pp. 320, 321. 


Surrender of 
the life estate. 


Act to amend 
the law of real 
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Trustees to 
preserve con 
tin gent re* 
mainders. 


The disastrous consequences which would have re- 
sulted from the destruction of the contingent remainder, 
in such a case as that we have just given, were obviated 
in practice by means of the interposition of a vested 
estate between the estates of A. and B. We have 
seen (t) that an estate for the life of A., to take effeot 
in possession after the determination, by forfeiture or 
otherwise, of A.’s life interest, is not a contingent, but a 
vested estate in remainder. It is a present existing 
estate, always ready, so long as it lasts, to oome into 
possession the moment the prior estate determines. 
The plan, therefore, adopted for the preservation of 
contingent remainders to the children of a tenant for 
life was to give an estate, after the determination by 
any means of the tenant’s life interest, to certain per- 
sons and their heirs during his life, as trustees for pre- 
serving the contingent remainders ; for which purpose 
they were to enter on the premises, should occasion 
require ; but should suoh entry be necessary, they were 
nevertheless to permit the tenant for life to receive the 
rents and profits during the rest of his life. These 
trustees were prevented by the Court of Chancery from 
parting with their estate, or in any way aiding the 
destruction of the contingent remainders which their 
estate supported (w). And, so long as their estate con- 
tinued, it is evident that there existed prior to the birth 
of any son, three vested estates in the land ; namely, 
the estate of A. the tenant for life, the estate in re- 
mainder of the trustees during his life, and the estate 
in fee simple in remainder, belonging, in the case we 
have supposed, to B. and his heirs. This vested estate 
of the trustees, interposed between the estates of A. 
and B., prevented their union, and consequently pre- 
vented the remainder in fee simple from ever coming 
into possession, so long as the estate of the trustees 


(t) Ante, pp. 316, 317. 


(*) Fearao, Cont. Rem. 326. 
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endured, that is, if they were faithful to their trust, 
so long as A. lived. Provision was thus made for the 
keeping up of the feuded possession until a son was 
born to take it ; and the destruction of the contingent 
remainder in his favour was accordingly prevented. 

But now that contingent remainders can no longer be 
destroyed, of course there is no oocasion for trustees to 
preserve them. 

The following extract from a modern settlement, of 
a date previous to the Act to amend the law of real 
property (r), will explain the plan which used to bo 
adopted. The lands were conveyed to the trustees and 
their heirs, to the uses declared by the settlement ; by 
which conveyance the trustees took no permanent eslate 
at all, as has been explained in the Chapter on Usos 
and Trusts (w), but the seisin was at once transferred to 
those to whose use estates were limited. Some of these 
estates were as follows : — 44 To the use of the said A. To A. for lift*. 
“ and his assigns for and during the term of his natural 
44 life without impeachment of waste and from and im- 
44 mediately after the determination of that estate by 
44 forfeiture or otherwise in the lifetime of the said A. 

44 To the use of the said (trustee*) their heirs and assigns To truf»t«e« 

44 during the life of the said A. In trust to preserve <* unn K h,M 

44 the contingent uses and^ estates hereinafter limited 

44 from being defeated or destroyed and for that purpose rcmam(iurH * 

44 to make entries and bring actions as occasion may 

44 require But nevertheless to permit the said A. and 

44 his assigns to receive the rents issues and profits of 

44 the said lands hereditaments and premises during his 

44 life And from and immediately after the decease 

44 of the said A. To the use of the first son of the To A.’« first 

44 said A. and of the heirs of the body of such first son [ 

44 lawfully issuing and in default of such issue To the 


(*) 8 k 9 Viet. c. 108. 


(«c) Ante, pp. 188, 189. 
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“ use of the seoond third fourth fifth and all and every 
" other son and sons of the said A. severally sucoes- 
“ sively and in remainder one after another as they 
“ shall be in seniority of age and priority of birth and 
“ of the several and respective heirs of the body and 
“ bodies of all and every such son and sons lawfully 
“ issuing the elder of such sons and the heirs of his 
“ body issuing being always to be preferred to and to 
“ take before the younger of such Bons and the heirs 
“ of his and their body and respective bodies issuing 
“ And in default of such issue ” &c. Then follow the 
other remainders. 


Trust estates. 


Contingent 
remainders of 
estatca 
were inde- 
structible. 


In a former part of this volume we have spoken of 
equitable or trust estates (<r). In these cases, the whole 
estate at law belongs to trustees, who are account- 
able in equity to their cestuis que trust , the beneficial 
owners. As equity follows the law in the limitation 
of its estates, so it permits an equitable or trust estate 
to be disposed of by way of particular estate and 
remainder, in the same manner as an estate at law. 
Contingent remainders may also be limited of trust 
estates. But between such contingent remainders, and 
contingent remainders of estates at law, there was 
always this difference, that whilst the latter were de- 
structible, the former were not (y). The destruction 
of a contingent remainder of an estate at law depended, 
as we have seen, on the ancient feudal rule, which 
required a continuous and ascertained possession of 
every piece of land to be vested in some freeholder. 
But in the case of trust estates, the feudal possession 
remains with the trustee (s). An d, as the destruction 


(ar) See the chapter on Uses and y. Hopkins , Cas. temp. Talbot, 

Trusts, ante, p. 193 et aoq. 52 n. ; Astiey v. Micklethwait , 15 

(y) Feame, Cont. Rem. 521. Ch. D. 59 ; Abbiss y. Burney , 17 

(s) See Chapman v .Blissett, Caa. Ch. X>. 211. 

temp. Talbot, 145, 151 ; Hopkins 
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of contingent remainders at law defeated, when it hap* 
pened, the intention of those who oreatcd them, equity 
did not so far follow the law as to introduce into its 
system a similar destruction of oontingent remainders 
of trust estates. It rather compelled the trustees con- 
tinually to observe the intention of those whoso wishes 
they had undertaken to execute. Accordingly, if a 
conveyance had been made unto and to the me of A. 
and his heirs, in trust for B. for life, and after his 
decease in trust for his first and other sons successively 
in tail, — here the whole legal estate would havo been 
vested in A., and no act that B. could havo done, nor 
any event which might have happened to his equitable 
estate, before its natural termination, could have de- 
stroyed the contingent remainder directed to be held by 
A. or his heirs in trust for the eldest son. 


It may be proper to mention in this place, that an Tin* 
Act has been passed for granting duties on succession to 
property on the death of any person dying after the l!)th 
of May, 18 od, the time appointed for the commence- 
ment of the Act (a). The so duties are as follows : — 
Where the successor is the lineal issue or lineal ancestor 
of the predecessor, the duty is at the into of one per 
cent, on the value of the succession (f>) ; if a brother 
or sister, or a descendant of a brother or sister, three 
per cent. ; if a brother or sister of the father or 
mother, or a descendant of such a brother or sister, 
five per cent. ; if a brother or sister of the grandfather 
or gr andm other of the predecessor, or a descendant of 


(a) Stat. 1C & 17 Viet. c. 61 ; 
see Wilcox v. Smith , 4 Drew. 40 ; 
Attorney -Gen. v. Lord MxddUton , 
3 H. k N. 126 ; Attorney-Gen. v. 
Sibthorpe , 3 H. A N. 424 ; At- 
torney -Gen. v. Lord liraybrooke, 
6 H. & N. 488 ; 9 H. of L. Cas. 
150 ; Attorney- Gen, ▼. Floyer , 9 


II. of L. Cas. 477 ; Attorney-Gen. 
v. Smy(he t 9 II. of L. Cas. 498 ; 
Charlton v. Attorney -Gm.> 4 App. 
Cas. 427. 

(b) See stat. 44 Viet. c. 12, *. 41 ; 
Williams on Personal Property, 
470 (Addenda), 621, 637, 12th ed. 
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A succession. 
The successor. 

The prede- 
cessor. 


such a brother or sister, six per cent. ; and if the suc- 
cessor shall be in any other degree of collateral con- 
sanguinity to the predecessor, or shall be a stranger in 
blood to him, the duty is ten per oent. (c). Every past 
or future disposition of property, by reason whereof any 
person has or shall become beneficially entitled to any 
property or the income thereof upon the death of any 
person dying after the 19th of May, 1853, either im- 
mediately or after any interval, either certainly or 
contingently, and either originally or by way of sub- 
stitutive limitation, and every devolution by law of any 
beneficial interest in property, or the income thereof, 
upon the death of any person dying after that day, to 
any other person in possession or expectancy, is deemed 
to have conferred, or to confer, on the person entitled 
by reason of any such disposition or devolution “ a 
succession ; ” and the term “ successor ” denotes the 
person so entitled ; and the term " predecessor ” de- 
notes the settlor, testator, obligor, ancestor, or other 
person from whom the interest of the successor is or 
shall be derived (d). The interest, however, of a suc- 
cessor to real property is considered to be of the value 
of an annuity equal to the annual value (e) of such 
property during his life, or for any less period during 
which he may be entitled ; and every such annuity is 
to be valued, for the purposes of the Act, according to 
tables set forth in the schedule to the Act; and the 
duty is to be paid by eight equal half-yearly instal- 
ments, the first to be paid at the end of twelve months 
after the successor shall have become entitled to the 
beneficial enjoyment of the property; and the seven 
following instalments are to be paid at half-yearly 
intervals of six months each, to be computed from the 
day on whioh the first instalment shall have become 

(c) Stat. 16 & 17 Yict. c. 61, Littledale , L. R., 5 H. of L. 290. 

8. 10. (<j) Attorney -Gen. y. Earl of 

(rf) Sect. 2; Attorney* Gen, v. Sefton t 11 H. of L. Caa. 257. 
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due. But if the successor shall die before all such 
instalments shall have become due, then any instal- 
ments not due at his deoease shall cease to be payable ; 
except in the case of a successor who shall have been 
competent to dispose by will (/) of a continuing iuterest 
in such property, in which case the instalments unpaid 
at his death shall bo a continuing charge on such 
interest in exoneration of his other property, and shall 
be payable by the owner for tho time being of such 
interest (g). 

( f ) Attorney -(Jen. v. llaUctt, 2 (?) 10 & 17 Viet. <\ 01, 

II. &N. 368. h. 21. 


w.r.p. 


z 
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Executory 
interests arise 
of their own 
strength. 


CHAPTER m. 

OF AN EXECUTORY INTEREST. 

Contingent remainders are future estates, which, as 
we have seen (a), were, until recently, continually liable, 
in law, until they actually existed as estates , to be de- 
stroyed altogether, — executory interests, on the other 
hand, are future estates, which in their nature are 
indestructible (6). They arise, when their time comes, 
as of their own inherent strength ; they depend not for 
protection on any prior estates, but on the contrary, 
they themselves often put an end to any prior estates, 
which may be subsisting. Let us consider, first, the 
means by which these future estates may be created ; 
and secondly, the time fixed by the law, within which 
they must arise, and beyond which they cannot be 
made to commence. 


Section I. 

Of the Means by which Executory Interests may be created . 

1 . Executory interests may now be created in two ways 
——under the Statute of Uses (c), and by will. Executory 

(a) Ante, p. 328 et Beq. Taunt. 263 ; see ante, p. 71. 

(A) Foarne, Cont. Rein. 418. Executory interests subsequent 
Before fines were abolished, it to, or in defeazance of an estate 
was a matter of doubt whether a tail, may also be barred in the 
fine would not bar an executory same manner, and by the 
interest, in ease of non-claim for means, as remainders expectant 
five years after a right of entry on the determination of the estate 
had arisen under the executory tail. Feame, Cont. Rem. 423. 

interest. Momilly v. James, 6 Stat. 27 Hen. VIII. c. 10. 
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interests created under the Statute of Uses are called 
springing or shifting uses. We have seen (d) that, previ- 
ously to the passing of this statute, the use of land was 
under the sole jurisdiction of the Court of Chanoery, as 
trusts were afterwards. In the exercise of thin jurisdic- 
tion it would seem that the Court of Chanoery, rather th an 
disappoint the intentions of parties, gave validity to such 
interests of a future or executory nature, as were occa- 
sionally created in the disposition of the use (e). For 
instance, if a feoffment had been made to A. and his 
heirs, to the use of B. and his heirs from to-morrow, tho 
Court would, it seems, have enforced the use in favour 
of B. notwithstanding that, by the rules of law, tho 
estate of B. would have been void (/). Here we have 
an instance of an executory interest in the shape of a 
springing use, giving to B. a future estate arising on 
the morrow of its own strength, depending on no prior 
estate, and therefore not liable to be destroyed by its 
prop falling. When the Statute of Uses (g) was passed, 
the jurisdiction of the Court of Chancery over uses was 
at once annihilated. But uses in becoming, by virtuo 
of the statute, estates at law, brought with them 
into the courts of law many of tho attributes, which 
they had before possessed while subjects of the Court of 
Chancery. Amongst others which remained untouched, 
was this capability of being disposed of in such a way 
as to create executory interests. Tho legal seisin or 
possession of lands became then, for the first time, 
disposable without the observance of the formalities 
previously required (//) ; and, amongst the dispositions 
allowed, were these executory interests, in which tho 
legal seisin is shifted about from one person to another, 

(d) Ante, pp. 186, 187. (y) 27 Hen. VIII. c. 10, ante, 

(e) Ball. n. (a) to Feame, Cont. p, 188. 

Rem. 384. W Bee ante, pp. 210, 220. 

(/} Ante, p. 318. 
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at the mercy of the springing uses, to which the seisin 
has been indissolubly united by the Act of Parliament : 
accordingly it now happens that by means of uses, the 
legal seisin or possession of lands may be shifted from 
one person to another in an endless variety of ways. 
We have seen (t), that a conveyance to B. and his heirs 
to hold from to-morrow, is absolutely void. But by 
means of shifting uses, the desired result may be accom- 
plished ; for, an estate may be conveyed to A. and his 
heirs, to the use of the conveying party and his heirs 
until to-morrow, and then to the use of B. and his heirs. 


Example : — 
To the use of 
A. and his 


A very common instance of such a shifting use occurs in 
an ordinary marriage settlement of lands. Supposing 


heirs until a A. to be the settlor, the lands are then conveyed by him, 
and^after the by the settlement executed a day or two before the 


° marriage, to the trustees (say B. and C. and their heirs) 


“ to the use of A. and his heirs until the intended mar- 


riage shall be solemnized, and from and immediately 
after the solemnization thereof / 5 to the uses agreed on ; 
for example, to the use of D., the intended husband, and 
his assigns for his life, and so on. Here B. and C. take 
no permanent estate at all, as we have already seen (k). 
A. continues, as he was, a tenant in fee simple until the 
marriage ; and, if the marriage should never happen, his 
estate in fee simple will continue with him untouched. 
But, the moment the marriage takes place, — without 
any further thought or care of the parties, — the seisin 
or possession of the lands shifts away from A. to vest in 
D., the intended husband, for his life, according to the 
disposition made by the settlement. After the execution 
of the settlement, and until the marriage takes place, the 
interest of all the parties, exoept the settlor, is future, 
and contingent also on the event of the marriage. But 
the life estate of D., the intended husband, is not an 
interest of the kind called a contingent remainder. For, 


(*) Ante, p. 318. 


(*) Ante, pp. 189, 2*25. 
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the estate which precedes it, namely, that of A., is an 
estate in fee simple, after which no remainder can be 
limited. The use to D. for his life springs up on the 
marriage taking place, and puts an end at once and for 
ever to the estate in fee simple which belonged to A. 

Here, then, is the destruction of ono estate, nnd the 
substitution of another. The possession of A. is wrested 
from him by the use to D., instead of D.'s estate waiting 
till A/s possession is over, as it must have done had it 
been merely a remainder. Another instance of the Another 
application of a shifting use occurs in those cases in m * Uuw ' 
which it is wished that any person who shall become 
entitled under the settlement should take the name and 
arms of the settlor. In sucli a case, the intention of Nome and 
the settlor is enforced by means of a shifting clause, Rnn *‘ 
under which, if the party for the time being entitled 
should refuse or neglect, within a definite time, to 
assume the name and bear the arms, the lands will shift 
away from him, and vest in the person next entitled in 
remainder. 

From the above examples, an idea may bo formed 
of the shifts and devices which can now be affected in 
settlements of land, by means of springing and shifting 
uses. By means of a use, a future estate may be made 
to spring up with certainty at a given time. It may be 
thought, therefore, that contingent remainders, having 
until recently been destructible, would never have oeen 
made use of in modem conveyancing, but that every 
thing would have been made to assume the shape of 
an executory interest. This, however, is not the case. 

For, in many instances, future estates are necessarily 
required to wait for the regular expiration of those 
which precede them ; and, when this is the case, no 
act or device can prevent such estates from being 
what they are, contingent remainders. The only thing 
that could formerly be done, was to take care for their 



342 


OF IN CORPOREAL HEREDITAMENTS. 


preservation, by means of trustees for that purpose. 
No limitation For, the law, having been acquainted with remainders 
a°^5tingoL l° n g before uses were introduced into it, will never con- 
nrhich can be s true any limitation to be a springing or shifting use, 
renmin^er. 8 & which, by any fair interpretation, can be regarded as a 
remainder, whether vested or contingent (/)• 


The establishment of shifting and contingent uses 
occasioned great difficulties to the early lawyers, in con- 
sequence of the supposed necessity that there should, 
at the time of the happening of the contingency on 
which the use was to shift, be some person seised to 
the use then intended to take effect. If a conveyance 
were made to B. and his heirs, to the use of A. and his 
heirs until a marriage or other event, and afterwards 
to the use of C. and his heirs, it was said that the use 
was executed in A. and his heirs by the statute, and 
that as this use was co-extensive with the seisin of B., 
B. could have no actual seisin remaining in him. The 
event now happens. Who is seised to the use of C. ? 
In answer to this question it was held that the original 
seisin reverts baok to B., and that on the event hap- 
pening he beoomes seised to the use of C. And to 
support this dootrine it was further held that meantime 
Scintilla juris, a possibility of seisin, or scintilla Juris y remained vested 
in B. But this doctrine, though strenuously main- 
tained in theory, was never attended to in practice. 
And in modem times the opinion contended for by 
Lord St. Leonards was generally adopted, that in fact 
no scintilla whatever remained in B., but that he was, 
by foroe of the statute, immediately divested of all 
estate, and that the uses thenoeforward took effect as 
legal estates according to their limitations, by relation 
to the original seisin momentarily vested in B. (m). 


(0 Feame, Cont. Rem. 886— Preet. Abet. 130. See Be lech - 
395, 626; Doe d. Harris v. Howell, mere and Lloyd , 18 Ch. D. 624, 

10 Bam. & Cress. 191, 197 ; 1 (w) Sugd. Pow. 19, 8th ed. 
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And a final blow to the doctrine has now been given The doctrine 

by an Act of Parliament (*i), which prorides that where 

by any instrument any hereditaments have been or 

shall be limited to uses, all uses thereunder, whether 

expressed or implied by law, and whether immediate 

or future, or contingent or executory, or to be declared 

under any power therein contained, shall take effect 

when and as they arise, by force of and by relation to 

the estate and seisin originally vested in the person 

seised to the uses ; and the continued existence in him 

or elsewhere of any seisin to uses or scintilla juris shall 

not be deemed necessary for the support of, or to give 

effect to, future or contingent or executory uses ; nor 

shall any such seisin to uses or scintilla juris be doomed 

to be suspended, or to remain or to subsist in him or 

elsewhere. 

One of the most convenient and useful applications Fowem. 
of springing uses occurs in the case of powers, which 
are methods of causing a use, with its accompanying 
estate, to spring up at the will of any given per- 
son (o) : — Thus, lands may be conveyed to A. and his Example, 
heirs to suoh uses as B. shall, by any deed or by his 
will, appoint, and in default of and until any such ap- 
pointment, to the use of C. and bis heirs, or to any 
other uses. These uses will accordingly confer vested 
estates on C., or the parties having them, subject to be 
divested or destroyed at any time by B.’s exorcising his 
power of appointment. Here B., though not owner of 
the property, has yet the power, at any time, at once to 
dispose of it, by executing a deed ; and if he should 
please to appoint it to the use of himself and his heirs, 
he is at perfect liberty so to do ; or, by virtue of his 
power, he may dispose of it by his will. This power 
of appointment is evidently a privilege of great value ; 

(») Stat. 23 k 24 Yict. c. 38, (*) See Co. Litt. 271 b, n. (1), 

8 . 7. VII., 1 . 
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and it is accordingly provided by the Bankruptcy Aot, 
1883, that the trustee for the creditors of any person 
becoming bankrupt may exercise, for the benefit of his 
creditors, all powers (except the right of nomination to 
a vaoant ecclesiastical benefice) which might have been 
exercised by the bankrupt for his own benefit at the 
commencement of his bankruptcy or before his dis- 
charge ( p). If, however, in the case above mentioned, 
B. should not become bankrupt, and should die without 
having made any appointment by deed or will, C.’s 
estate, having escaped destruction, will no longer be in 
danger. In such a case a liability was until recently 
incurred by the estate of C. in respect of the debts of 
B. secured by any judgment, decree, order, or rule of 
any court of law or equity. These judgment debts, by 
an Act of Parliament (g) 9 to which reference has before 
been made (r), were made binding on all lands over 
whioh the debtor should, at the time of the judgment, 
or at any time afterwards, have any disposing power, 
which he might, without the assent of any other person, 
exercise for his own benefit. Before this Act was passed, 
nothing but an appointment by B. or his assignees, in 
exeroise of his power, could have defeated or prejudiced 
the estate of 0. And now, by the Act to which we 
have before referred for amending the law relating to 
future judgments («), no judgment entered up after the 
29th of July, 1864, the date of the Act, can affect any 
land of whatever tenure, until such land shall have been 
actually delivered in execution by virtue of a writ of 
elegit, or other lawful authority, in pursuance of such 
judgment. 


(p) Stat. 40 & 47 Viet. c. 52, 
88. 44, 66 ; see Williams on Per- 
sonal Property, 224, 233, 240, 
265, 270, 12th ed. Stat. 32 & 33 
Viet. o. 71, as. 15, par. (4), 25, 
par. (5), were to the same effect. 
The former Acts gave a similar 
power to the assignees of the 


bankrupt ; see stats. 6 Geo. IV. 
c. 16, s. 77 ; 12 & 13 Viet. c. 106, 
s. 147. 

($) Stat. 1 & 2 Viet. c. 110, 
B8. 11, 13. 

(r) Ante, pp. 110, 111. 

(*) Stat. 27 & 28 Viet. c. 112, 
ante, p. 112. 
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Suppose, however, that B. should exercise his power, 
and appoint the lands by deed, to the use of D. and his 
heirs. In this case, the execution by B. of the instru- 
ment required by the power, is the event on which the 
use is to spring up, and to destroy the estate already 
existing. The moment, therefore, that B. has duly 
executed his power of appointment over the use, in 
favour of D. and his heirs, D. has an estate in fee 
simple in possession vested in him, by virtue of the 
Statute of Uses, in respect of the use so appointed in 
his favour ; and the previously existing ostate of C. is 
thenceforth completely at an end. The power of dis- 
position exercised by B. extends, it will be observed, 
only to the use of tho lands ; and tho fee simple is 
vested in the appointee, solely by virtue of the opera- 
tion of the Statute of Uses, which always instantly 
annexes the legal estate to the u»e(/). If, therefore, 
B. were to make an appointment of the lands, in pur- 
suance of his power to 1). and his heirs, to the use of 
E. and his heirs , I). would still have the use, which is 
all that B. has to dispose of ; and the use to E. would 
be a use upon a use, which, as we have seen (//), is not 
executed, or made into a legal estate, by the Statute of 
Uses. E., therefore, w'ould obtain no estate at law : 
although the Court would, in accordance with tho ex- 
pressed intention, consider him beneficially entitled, and 
would treat him as the owner of an equitable estate in 
fee simple, obliging I). to hold his legal estate nurely 
as a trustee for E. and his heirs. 

In the exercise of a power it is absolutely necessary 
that the terms of the power, and all the formalities re- 
quired by it, should be strictly complied with. If the 
power should require a deed only, a tcill will not do ; 
or, if a trill only, then it cannot be exercised by a 


Exerciee of 
power by 
deed. 


The power i* 
only over the 
use. 


The term* and 
formalities of 
the power 
must be oom* 
plied with. 


(<) See ante, pp. 189, 190. 


(w) Ante, p. 191. 
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Stat. 64 Geo. 
III. c. 108. 


deed (t>), or by any other act, to take effect in the life- 
time of the person exercising the power (x). So, if the 
power is to be exercised by a deed attested by two 
witnesses, then a deed attested by one witness only will 
be insufficient (y). This strict compliance with the 
terms of the power was carried to a great length by the 
Courts of law; so much so that where a power was 
required to be exercised by a writing under hand and 
seal attested by witnesses , the exercise of the power 
was held to be invalid if the witnesses did not sign 
a written attestation of the signature of the deed, as 
well as of the sealing (s). The deoision of this point 
was rather a surprise upon the profession, who had 
been accustomed to attest deeds by an indorsement, in 
the words “ sealed and delivered by the within-named 
B. in the presence of,” instead of wording the attesta- 
tion, as in such a case this deoision required, “ Signed 
sealed and delivered,” &c. In order, therefore, to 
render valid the many deeds whioh by this decision 
were rendered nugatory, an Act of Parliament (a) was 
passed by which the defect thus arising was cured, as 
to all deeds and instruments, intended to exercise 
powers which were executed prior to the 30th of July, 
1814, tho day of the passing of the Act. But as the 
Act had no prospective operation, the words “ signed 
sealed and delivered ” were still necessary to be used 
in the attestation, in all cases where the power was to 
be exeroised by writing under hand and sea/, attested 
by witnesses (b). It is, however, now provided that 


(r) Majoribankt v. 

Drury, 11. 

(x) Sugd. Pow. 210, 8th ed. ; 
1 Chance on Powers, ch. 9, pp. 
273 et seq. 

(y) Sugd. Pow. 207 et seq., 8th 
ed. ; 1 Chance on Powers, 331. 

{:) Wright v. Wakcford , 4 Taunt. 
213 ; Dot d. MantJUld y. Peach, 


2 Mau. & Selw. 676 ; Wright y, 
Barlow , 3 Mau. & Selw. 612. 

(a) 64 Geo. HI. c. 168. 

(b) See, however, Vincent v. 
Bishop of Sodor and Man , 6 Ex. 
Bep. 682, 693, in which case the 
Court of Exchequer intimated 
that they considered the case of 
Wright v. Wakcford now overruled 
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a deed executed after the 13th of August, 1859, in the New enact- 
presence of and attested by two or more witnesses in 
the manner in which deeds are ordinarily executed 
and attested, shall, so far as respects the execution and 
attestation thereof, be a valid execution of a power of 
appointment by deed or by any instrument in writing 
not testamentary ; notwithstanding it shall have been 
expressly required that a deed or instrument in writing 
made in exercise of such power should be executed or 
attested with some additional or other form of execu- 
tion or attestation, or solemnity. Provided always, 
that this provision shall not operate to defeat any direc- 
tion in the instrument creating the power that the 
consent of any particular person shall be necessary to a 
valid execution, or that any act shall be performed, in 
order to give validity to any appointment having no 
relation to the mode of executing and attesting the 
instrument ; and nothing contained in the Act is to pre- 
vent the donee of a power from executing it conformably 
to the power by writing, or otherwise than by an instru- 
ment executed and attested as an ordinary deed ; and 
to any such execution of a power this provision is not 
to extend (c). 


This strict construction adopted by the Courts of EquitaMo re- 
.... * . . i •• .. lh*f on thu 

law, in the case of instruments exercising powers, is m 

some degree counterbalanced by the practice which pre- «**«cution of 

o * * ^ * powers » 

vailed in the Court of Chancery to give relief in certain 
cases, when a power had been defectively exercised, — 
a relief still afforded by tho High Court of J ustice, now 
that the Court of Chancery has been abolished. If the 
Courts of law have gone to the very limit of strictness, 


by the case of Burdett ▼. Doe d. Newton ▼. Bickettt, 9 H. of L. 
Spilsbury , 10 Clark & Fin. 340; Caa. 202. 

6 Han. & Gran. 386. Sec alao (r) Stai. 22 A 23 Viet. c. 30, 
Be RicketCt Trusts , 1 John. A II. •. 12. 

70, 72, affirmed in H. of L. aa 
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for the benefit of the persons entitled in default of 
appointment, the Court of Chanoery, on the other hand, 
appears to have overstepped the proper boundaries of its 
jurisdiction in favour of the appointee (d). For, if the 
intended appointee be a purchaser from the person 
intending to exercise the power, or a creditor of such 
person, or his wife, or his child, or if the appointment be 
for a charitable purpose, — in any of these cases, equity 
will aid the defective execution of the power (e) ; in other 
words, the Court will compel the person in possession of 
the estate, and who was to hold it until the power was 
duly exercised, to give it up on an undue execution of 
such power. It is certainly hard that, for want of a 
little caution, a purchaser should lose his purchase or a 
creditor his seourity, or that a wife or child should be 
unprovided for ; but it may well be doubted whether it 
be truly equitable, for their sakes, to deprive the person 
in possession ; for the lands were originally given to him 
to hold until the happening of an event (the execution 
of the power), which, if the power be not duly executed, 
has in faot never taken place. 

Exercise of The above remarks equally apply to the exercise of a 

power by will. p 0wer by will. Formerly, every execution of a power 

to appoint by will was obliged to be effected by a will 
conformed, in the number of its witnesses and other 
circumstances of its execution, to the requisitions of the 
power. But the Act for the amendment of the laws 
with respeot to wills (/) requires that all wills should 
be executed and attested in the same uniform way (g ) ; 

Wills Act. and it accordingly enacts (A), that no appointment 
made by will in exercise of any power shall be valid, 
unless the same be executed in the manner required by 

(rf) See 7 Ves. 506; Sugd. Pow. 5 Bear. 249. 

532 et seq., 8th ed. (/) 7 Will. IV. & 1 Viet. c. 26. 

(e) Sugd. Pow. 634, 535, 8th (y) See ante, p. 246. 

ed. ; 2 Chance on Powers, c. 23, (A) Sect. 10. 

p. 488 et seq. ; Lucma v. Lucena , 
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the Act : and that every will executed in the manner 

thereby required shall, so far as respects the execution 

and attestation thereof, be a valid execution of a power 

of appointment by will, notwithstanding it shall have 

been expressly required that a will made in exercise of 

such power should be executed with some additional or 

other form of execution or solemnity. 

•» 

These powers of appointment, viewed in regard to rower* of 
the individuals who are to exercise them, ore a species alivnfttion 

x unro" 11 ™* 

of dominion over property, quite distinct from that froo wit) 
right of alienation which has now become inseparably 11,11,1 
annexed to every estate, except an estate tail, to which t»on rw»pi , d 
a modified right of alienation only belongs. As aliena- 
tion by means of powers of appointment was of a less 
ancient date than the right of alienation annexed to 
ownership, so it was free i'rdm some of the incumbrances 
by which that right was clogged. Thus a man might App<>mtm«mt* 
exercise a power of appointment in favour of himself or 
of liis wife (/) ; although, as we have seen (/. ), a man 
cannot, by virtue of liis ownership, directly convey to 
himself, and could not, previously to the 1st January, 

1882, so convey to his wife. So wo have Been (/) that a 
married woman could not formerly convey her estates 
without a Jinv 9 levied by her husband and herself, in 
which she was separately examined ; and afterwards, 
no conveyance of her estates could be made without a 
deed, in which her husband must have concurred, and 
which must have been separately acknowledged by her 
to be her own ac* and deed. But a power of appoint- Married 
ment either by deed or will might be given to any 
woman ; and, whether given to her when married or power*, 
when single, she might exercise such a power without 
the consent of any husband to whom she might then or 
thereafter be married (m) ; and the power might be 

(0 Sugd. Pow. 471, 8th cd. (/«) T>ot d. Jilomjield v. Eyre, 3 

(&) Ante, pp. 225, 273. C. B. 577 ; 5 C. B. 713. 

(/) Ante, pp. 278, 279. 
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exercised in favour of her husband, or of any one 
else («). The Act of Parliament to whioh we have 
before referred (0), for enabling infants to make binding 
settlements on their marriage, with the sanction of the 
Court of Chancery, extends to property over which 
the infant has any power of appointment, unless it 
be expressly deolared that the power shall not be exer- 
cised by an infant (p). But the Act provides, that 
in case any appointment under a power of appointment, 
or any disentailing assurance, shall have been executed 
by any infant tenant in tail under the Act, and such 
infant shall afterwards die under age, such appointment 
or disentailing assurance shall thereupon become abso- 
lutely void (</). 

Tho power to dispose of property independently of 
any ownership, though established for some three cen- 
turies, is at the present day frequently unknown to 
those to whom such a power may belong. This igno- 
rance has often given rise to difficulties and the disap- 
pointment of intention in consequence of the execution 
of powers by instruments of an informal nature, par- 
ticularly by wills, too often drawn by the parties them- 
selves. A testator would, in general terms, give all his 
estate or all his property ; and because over some of it 
he had only a power of appointment, and not any actual 
ownership, his intention, till lately, was defeated. For 
such a general devise was no execution of his power 
of appointment, but operated only on the property that 
was his own. He ought to have given not only all that 
he had, but also all of which he had any power to dis- 
pose. The Act for the amendment of the laws with 
respect to wills (r) has now provided a remedy for such 

(n) Sugd. Pow. 471, 8th ed. 7 Ch. D. 728. 

( 0 ) Ante, p. 89. (q) Sect. 2. 

(p) Stat. 18 & 19 Viot. c. 43, (r) Stat. 7 Will. IV. & 1 Viet. 

1. See Re CardrotB’t Settlement, e. 26. 
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oases, by enacting (*) that a general devise of the real A 
estate of It testator shall be construed to include any 
real estate which he may have power to appoint in any n <>w 
manner he may think proper (/), and shall operate as 
an execution of such power, unless a contrary intention 
shall appear by the will. 

A power of appointment may sometimes belong to a A power may 
person concurrently with the ordinary power of alien- 
ation arising from tho ownership of an ostato in the 
lands. Thus lands may be limited to such uses as A. 
shall appoint, and in default of and until appointment 
to the use of A. and his heirs (it). And in such a case 
A. may dispose of the lands either by exercise of his 
power (r), or by conveyance of his estato (//). If ho 
exercises his power the estate limited to him in default 
of appointment is thenceforth defeated and destroyed ; 
and, on the other hand, if ho conveys his estate, his A power may 
power is thenceforward vjrtinguiHhvd , and cannot he 
exercised by him in derogation of his own conveyance. »unpeiid«i l 
So if, instead of conveying his whole estate, he should of tho 
convey only a partial interest, his power would bo 
suspended as to such interest, although in other respects 
it would remain in force ; that is, ho may still exercise 
his power, so only that he do not defeat his own grant. 

When the same object may bo accomplished either by 
an exercise of the power, or by a conveyance of tho 
estate, care should be taken to express clearly by which 
of the two methods the instrument employed is in- 
tended to operate. Under such circumstances it is 
very usual first to exercise the power, and afterwards 


{») Sect. 27. 

(/) Cloves v. Atcdry, 12 Bear. 
604. 

(ti) Sir Eduard Clers’s case , 0 
Rep. 17 b; Maundrcll v. Maun • 
drelt, 10 Ye*. 246. 


(x) Roach v. Wadham , 6 East, 
289. 

(y) Cox v. Chamherlain t 4 Ves. 
C31 ; Wynne v. Griffith, 3 Bing. 
179; 10 J. B. Moore, 692; 6 B. 
k Cress. 923 ; 1 Hum. 283. 
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to convey the estate by icay of further assurance only ; 
in which case, if the power is valid and subsisting, 
the subsequent conveyance is of course inoperative (s) ; 
but if the power should by any means have been 
suspended or extinguished, then the conveyance takes 
effect. 

The doctrine of powers, together with that of vested 
remainders, was brought into very frequent operation 
by the usual form of modern purchase deeds, whenever 
the purchaser was married on or before the first of 
January, 1834, or whenever, as sometimes happened, it 
was wished to render unnecessary any evidence that he 
was not so married. We have seen (r/) that the dower 
of such women as were married on or before the first 
day of January, 1834, remained subject to the ancient 
law ; and the inconvenience of taking the conveyance 
to the purchaser jointly with a trustee, for the purpose 
of barring dower, has also been pointed out ( b ). The 
modem method of effecting this object, and at the same 
time of conferring on the purchaser full power of dis- 
position over the land, without the concurrence of any 
other person, was as follows : A general power of ap- 
pointment by deed was in the first place given to the 
purchaser, by means of which he was enabled to dispose 
of the lands for any estate at any time during his life. 
In default of and until appointment, the land was then 
given to the purchaser for his life, and, after the deter- 
mination of his life interest by any means in his life- 
time, a remainder (which, as we have seen (c), was vested) 
was limited to a trustee and his heirs during the pur- 
chaser’s life. This remainder was then followed by an 
ultimate remainder to the heirs and assigns of the pur- 
chaser for ever, or, which is the same thing, to the 

(i) Ray v. Putty, 5 Mad. 810 ; (a) Ante, p. 281. 

6 B. & Aid. 661 ; The d. Wigan ( b ) Ante, pp. 283, 284. 
v. Jonm, 10 B. & Cress. 459. (r) Ante, pp. 316, 317. 
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purchaser, his heirs and assigns for ever (d). These 
limitations were sufficient to prevent the wife’s right of 
dower from attaching. For the purchaser had not, at 
any time during his life, an estate of inheritance in 
possession, out of which estate only a wife could claim 
dower (e ) : he had during his life only a life interest, 
together with a remainder in fee simple expectant on 
his own decease. The intermediate vested estate of 
the trustee prevented, during the whole of the purchaser’s 
lifetime, any union of this life estate and remainder (/). 

The limitation to the heirs of the purchaser gave him, 
according to the rule in Shelley’s case {</) , all the powers 
of disposition incident to ownership : though subject, 
as we have seen (//), to the estate intervening between 
the limitation to the purchaser and that to his heirs. 

But the estate in the trustee lasted only during the pur- 
chaser’s life, and during his life might at any time bo 
defeated by an exercise of his l>owor. A form of these Ur 

uses to bar doner, as they were called, will be found in 
the Appendix (/). As the (‘state of the husband under 
these uses is partly legal and partly equitable, the wife, 
if married after the 1st of January, 1831, will not bo 
barred of her dower by these limitations (/,) \ and if the 
deed is of a date previous to that day, even an express 
declaration contained in the deed that such was tho 
intent of the uses will not be sufficient (i )• 


Besides these general jiowers of appointment, tuero 
exist also powers of a special kind, llius the rotate 
which is to arise »*n the exercise of t^o power of appoint- 
ment may be of a certain limited duration and nature . 


(d) Fearne, Cout. Reai.34<,u.; 
Co. Litt. 3*9 b, u. t, 1). 

(?) Ante, p. ‘283. 

(/) Ante, p. 332. 

(<?) Ante, pp. 305, 309. 

(/f) Ante. p. 305. 

W.R.I*. 


(i) See Appendix (I>;. 

(A) Ante, p. 286. 

(// Fry V. Xublr, 20 Beuv. 698 ; 
7 De Gex, M. k G. 687 ; Clarke 
▼. Franklm, 4 KL. k J* 266. 


A A 
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of this an example occurs in the power of leasing which 
was formerly given to every tenant for life under a 
properly drawn settlement. We have seen (m) that be- 
fore the year 1883, at the commencement of which the 
Settled Land Act, 1882, came into operation (w), a 
tenant for life by virtue of his ownership, had no power 
to make any disposition of the property to take effect 
after his deoease. He could not, therefore, grant a 
lease for any certain term of years, but only con- 
tingently on his living so long; with this exception, 
that, if he claimed under a settlement made on or 
after the 1st of November, 1856, he might make a 
lease under the Settled Estates Act of 1856 or 1877 (o). 
But if his life estate were limited to him in the settle- 
ment by way of use, as in practice was always done, a 
power might be conferred on him of leasing the land 
for any term of years, and under whatever restrictions 
might be thought advisable. On the exercise of this 
power, a use would arise to the tenant for the term of 
years, and with it an estate for the term granted by 
the lease, quite independently of the continuance of the 
life of the tenant for life ( p ) . But if the lease attempted 
to be granted should have exceeded the duration autho- 
rized by the power, or in any other respect infringed 
on the restrictions imposed, it would have been void 
altogether as an exercise of the power, and might, until 
the passing of the Aot next mentioned, have been set 
aside by any person having the remainder or reversion, 
on the decease of the tenant for life. But an Act of 
Parliament of the present reign ( q ) now provides, that 
such a lease, if made bon& fide, and if the lessee have 
entered thereunder, shall be considered in equity as a 
oontract for a grant, at the request of the lessee, of a 


(m) Ante, pp. 33 — 38, 47 — 64. (p) 10 Vee. 266. 

(#i) Stat. 45 & 46 Viot. c. 38, (g) St&t. 12 & 13 Viot. o. 26, 

a. 1. amended by stat. 13 & 14 Viet, 

(o) See ante, p. 34. o. 17* 
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YRlid leas© under the power, to the like purport and 
effect as such invalid lease, save so far as any variation 
may be neoessaiy in order to oomply with the terms of 
the power (r). But in case the reversioner is able and 
willing during the continuance of the lessee’s poss essi on 
to confirm the lease without variation (s), the lessee is 
bound to accept a confirmation accordingly ; and suoh 
confirmation may be by memorandum or note in writ- 
ing, signed by the persons confirming and accepting 
respectively, or some other persons by them respectively 
' thereunto lawfully authorized (f ) . And the acceptance 
of rent by the reversioner will be deemed a confirmation 
of the lease as against him, if upon or before such 
acceptance any receipt, memorandum or note in writ- 
ing, confirming such lease, is signed by the person 
accepting such rent, or some other person by him 
thereunto lawfully authorized (w). Thero is a further 
provision, that where a lease, granted in the intended 
exercise of any such j>ower of leasing, is invalid by 
reason that, at the time of the granting thereof, the 
person granting the same could not lawfully grant such 
lease, but the estate of such person in the hereditaments 
comprised in such lease shall have continued after the 
time when such or the liko lease might have been 
granted by him in the lawful exercise of such power, 
then and in every such case such lease shall take effect 
and be as valid as if the some had been granted at such 
last-mentioned time ; and all the provisions of the Act 
shall apply to every such lease (x). This enactment is 
valuable in the cose, which sometimes happens, of a 

(r) As to tlie power of a tenant Hams ' 0 Conveyancing Statutes, 
for life to make a lease for giving 300—311 . 

effect to such a contract, see ante, (f) Stat. 13 k 14 Viet. c. 17, 
pp. 37, 38; Williams’s Convey- •. 3. 
ancing Statutes, 309 — 311. (u) Sect. 2. 

(«) As to the power of a tenant (s) Stat. 12 & 13 Viet. c. 26, 
for life in reversion to confirm 0 . 4. 
such leases, sec ante, p. 37 ; Wil- 

A A 2 
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power to grant leases in possession being attempted to 
be exercised by a lease to commence a few days after 
its date. If the lessor should live till the day appointed 
for the commencement of the lease, the lease, which 
before the Act would have been invalid, is rendered 
valid by this enactment. Express powers of leasing, 
to take effect by virtue of the Statute of Uses, may still 
be validly created : but in practice their employment is 
now largely superseded in consequence of the extensive 
powers of leasing conferred on tenants for life by the 
Settled Land Act, 1882 (y). The enactments mentioned 
above (z) apply in the case of an intended exercise of a 
statutory, as well as of an express, power of leasing. 

Power of sale Another instance of a special power occurs in the 

and exchange. oaflo Q £ {] l0 power of sale and exchange, which, before 

the year 1883, was usually inserted in settlements of 
real estate (a). This power provided that it should be 
lawful for the trustees of the settlement, with the con- 
sent of the tenant for life in possession under the settle- 
ment, and sometimes also at their own discretion during 
the minority of the tenant in possession, to sell or 
exohange the settled lands, and for that purpose to 
revoke the uses of the settlement as to the lands sold or 
exchanged, and to appoint such other uses in their 
stead as might be necessary to effectuate the transaction 
proposed. But it w as provided that the money to arise 
from any such sale, or which might be received for 
equality of exchange, should be laid out in the purchase 
of other lands ; and that such lands, and also the lands 
whioh might be received in exohange, should be settled 
by the trustees to the then subsisting uses of the settle- 
ment. It was further provided that, until a proper 
purchase could be found, the money might be invested 

(y) Ante, pp. 35 — 38 ; see (r) Stats. 12 & 13 Yict. c. 26, 
Williams's Conveyancing Sta- ss. 2, 4 ; 13 & 14 Viet. c. 17. 

tutes, 301. (r?) See ante, pp. 47, 48. 
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in the funds or on mortgage, and the income paid to the 
person who would have been entitled to the rents, if 
lands had been purchased and settled. The object of 
this power was to keep up the settlement, and at the 
same time to facilitate tho acquisition of lands which 
for any reason might be more desirable, in lieu of any 
of the settled lands which it might be expedient to part 
with. The direction to lay out the money in the 
purchase of other lands made the money, even before it 
was laid out, real estate in tho contemplation of 
equity (b) ; and though no land should ever have been 
purchased, the parties entitled under tho settlement 
would have taken in equity precisely the same estates 
in the investments of the money, as they would have 
taken in any lands which might have been purchased 
therewith. The pow'or given to iho trustees to revoke 
the uses of the settlement and appoint new uses, enabled 
them, by virtue of the Statute of Uses, to give the pur- 
chaser of tho settled property a valid estate in fee simple, 
provided only that the requisitions of the power w'ero 
complied with. And an enactment of tho year 1859, Relief 
enabled the Court to relieve a bona fide purchaser under 
such a power, in case the tenant for life, or any other rtiaaer 
party to tho transaction, should by mistako have been 
allowed to receive for his owm benefit a portion of the 
purchase-money, as the value of the timber or other 
articles (r). Previously to this statute, the Courts of 
Equity had not considered themselves authorized to give 


relief in such a case (d). A statute known as 4 4 Lord LordCran- 
Cranworth’s Act” (c), embodied in settlements made worthMAct * 


after the passing of the Act the usual provisions, when 


ever it was expressly declared therein that trustees or 


(/>) Ante, p. 197 ; nee also 
Williams on Personal Property, 
455, 456, 476, 477, 12th ed. 

(c) Stat. 22 & 23 Viet. c. 35, 
s. 13. 


(d) Cockerell v. Cholmelet /, 1 

Russ. & M. 418. 

(e) Stat. 23 & 24 Viet. c. 145, 
pasood 28th Aug. 1860 ; see ss. 1 
—10, 32, 34. 
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other persons therein named or indicated should have a 
power of sale either generally or in any particular event, 
or a power of exchange. But in practice, reliance was 
not very often plaoed on these provisions of the Act, 
which are now repealed {/)• Since the commencement 
of the year 1883, the employment in settlements of 
express powers of sale and exchange has been rendered 
unnecessary, in oonsequenoe of the powers of sale and 
exchange given to tenants for life by the Settled Land 
Act, 1882 (g). And in drawing a settlement of land, 
it is now generally the practice to omit express powers 
of sale and exchange, as well as of leasing (A). 

It was decided that the ordinary power of sale and 
exchange contained in settlements did not authorize the 
trustees to sell the lands with a reservation of the 
minerals (t). In oonsequenoe of this decision, which 
took the profession rather by surprise, an Act was 
passed (A) which confirmed all sales, exchanges, parti- 
tions and enfranchisements theretofore made, in in- 
tended exercise of any trust or power, of land with an 
exception or reservation of minerals, or of the minerals 
separately from the residue of the land (7). And it 
was provided that for the future every trustee and other 
person authorized to dispose of land by way of sale, 
exchange, partition or enfranchisement, might, with the 
sanction of the Court of Chancery, now represented by 
the Chanoery Division of the High Court, to be obtained 
on petition in a summary way, dispose of the land 
without the minerals, or of the minerals without the 
land,^ unless forbidden so to do by the instrument 
creating the trust or power (m). A sale, exchange, 

CO By stat. 45 & 46 Viet. (t) Buckley y. Hotcell, 29 Beav. 
o. 38, s. 64. 540 

49—64. (*) stat. 25 & 26 Viet. c. 108. 

(A) See WilliamB’s Conveyanc- (J) Sect. 1 . 

ing Statutes, 297, 615, 617 ; (*) Stat. 25 & 26 Viot. o. 108, 

ante, p. 366. 8m 2 , 
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partition or mining lease may be made, under the 
powers conferred by the Settled Land Aot, 1882 (#), 
either of land, with or without an exoeption or reser- 
vation of all or any of the mines and minerals therein, 
or of any mines and minerals, and in any suoh oase 
with or without a grant or reservation of powers and 
privileges connected with mining purposes in relation 
to the settled land, or any part thereof, or any other 
land ( o ). 

Other kinds of special powers ooour where the per- when the 
sons who are to take estates under the powers are 
limited to a certain olass. Powers to jointure a wife, 
and to appoint estates amongst children, arc the most 
usual powers of this nature. When powers are thus The estate* 
given in favour of particular objects, the estates whioh take 
arise from the exercise of the power take effect pre- effect as if 
cisely as if such estates had been inserted in the settle- i^tedi^the 
ment by which the power was given. Each estate, as ■ottJement. 
it arises under the power, takes its place in the settle- 
ment in the same manner as it would have done had 
it been originally limited to the appointee, without the 
intervention of any power ; and, if it would have been 
invalid in the original settlement, it will be equally 
invalid as the offspring of the power (/>). 

It is provided, by the Succession Duty Act, 1853, TheSuooos- 
that where any person shall have a general power of Act, ? 863. 
appointment, under any disposition of property taking 
effeot upon the death of any person, he shall, in the 
event of his making any appointment thereunder, be 

(n) Stat. 45 & 46 Viet. c. 38 ; sideration of tho reservation of 

see ante, pp. 35 — 38, 49 — 64, an undivided share in mines or 
356, 358. minerals. 

( o ) Sect. IT, subs. 1. By subs. ( p ) Co. Lifcfc. 271 b, n. (1), 

2, an exchange or partition may VXI., 2. 

be made subject to and in con* 
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deemed to be entitled) at the time of his exercising suoh 
power, to the property thereby appointed, as a succes- 
sion derived from the donor of the power ; and where 
any person shall have a limited power of appointment, 
under a disposition taking effect upon any such death, 
any person taking any property by the exeroise of suoh 
power shall be deemed to take the same as a succession 
derived from the person creating the power as pre- 
decessor (<?). But where the donee of a general power 
of appointment shall become chargeable with duty 
in respect of the property appointed by him under 
suoh power, he shall be allowed to deduct from the 
duty so payable any duty he may have already paid 
in respect of any limited interest taken by him in such 
property (r). 


Powers may 
be extin- 
guished by 
release. 


Exceptions. 


Release of 


Powers may, generally speaking, be destroyed or 
extinguished by deed of release made by the donee or 
owner of the power to any person having any estate 
of freehold in the land ; “ for it would be strange and 
unreasonable that a thing, which is created by the act 
of the parties, should not by their act, with their mutual 
consent be dissolved again ” (#) . And it is now expressly 
enacted that a person to whom any power, whether 
coupled with an interest or not, is given may by deed re- 
lease or contract not to exercise the power ( t ) . The excep- 
tions to this rule appear to be all reducible to the simple 
principle, that if the duty of the donee of the power may 
require him to exeroise it at any future time, then he 
cannot extinguish it by release (u). By the Act for the 


(q) Stat. 16 & 17 Viet. c. 61, 
a. 4. Soo Be Barker , Exch., 7Jur., 
N. S. 1061 ; Attorney •General v. 
Floyer , H. of Lords, 9 Jur., N. S. 
1 ; 9 H. of L. Cas. 477 ; Charlton 
v. Attorney* General, 4 App. Cas. 
427. 

(r) Seot. 33. 


(«) Albany' s ease, 1 Rep. 110 b, 
113 a; Smith v. Death, 6 Mad. 
371 ; Horner v. Swann , Turn. & 
Russ. 430. 

(t) Stat. 44 & 45 Viet. c. 41, 
s. 62. See Williams’s Convey- 
ancing Statutes, 226. 

(u) See 2 Chance on Powers, 
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abolition of fines and reooveries (a?), it is provided (y), po wo* by 

that every married 'woman may, *witb the conourrenoe of 
her husband, by deed to be acknowledged by her as her 
act and deed according to the provisions of the Act (s), 
release or extinguish any power whioh may be vested in 
or limited or reserved to her, in regard to any lands of 
any tenure, or any money subjeot to be invested in the 
purchase of lands (a), or in regard to any estate in any 
lands of any tenure, or in any such money as aforesaid, 
as fully and effectually as she could do if she wore 
a feme sole (b). A power, whether coupled with an Disclaimer of 
interest or not, may now be effectually disclaimed (c) a P° wer - 
by deed ( d ). The above remarks as to the extinguish- 
ment of powers are not intended to apply to statutory 
powers, which are regulated by the terms of the statute 
creating them. Thus, the powers given to a tenant for 
life by the Settled Land Act, 1882, are not capable of 
release ; and a contract by a tenant for life not to 
exercise any of his powers under that Act is void (e). 

Our notice of powers must here conclude. On a subject 
so vast, much must necessarily remain unsaid. The 
masterly treatise of Sir Edward Sugden (afterwards 
Lord St. Leonards), and the accurate work of Mr. Chance 
on Powers, will supply the student with all the further 
information he may require. 


2. An executory interest may also be created by Creation of 

will. Before the passing of the Statute of Uses (/), [ 

will. 


584 ; Williams’s Conveyancing 
Statutes, 227. 

(.r) Stat. 3 & 4 Will. IV. c. 74. 

(y) Sect. 77. 

(z) See ante, p. 279. 

(«) See ante, p. 197. 

(5) As to the capacity of married 
women to release or extinguish 
powers since the commencement 
of the Married Women’ s Property 


Act, 1882, see Williams’s Con- 
veyancing Statutes, 383 — 386. 

(<) See ante, p. 122. 

( df Stat. 45 & 46 Viet. c. 39, 
s. 6. See Williams’s Convey- 
ancing Statutes, 280, 281. 

(?) Stat. 45 & 46 Viet, o 38, 
s. 50. 

(/) 27 Hen. VIII. c. 10. 
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Directions 
that executors 
should sell 
lands devis- 
able by cus- 
tom. 


Directions 
that executors 
should sell 
lands of 


wills were employed only in the devising of uses, under 
the protection of the Court of Chancery, except in some 
few cities and boroughs where the legal estate in lands 
might be devised by special custom (g). In giving 
effect to these customary devises, the Courts, in very 
early times, showed great indulgence to testators ( h ) ; 
and perhaps the first instance of the creation of an 
executory interest occurred in directions given by tes- 
tators, that their executors should sell their tenements. 
Such directions were allowed by law in customary de- 
vises (i ) ; and in such cases it is evident that the sale by 
the executors operated as the execution of a power to 
dispose of that in which they themselves had no kind of 
ownership. For exeoutors, as such, have nothing to do 
with freeholds. Here, therefore, was a future estate or 
executory interest created ; the fee simple was shifted 
away from the heir of the testator, to whom it had 
descended, and became vested in the purchaser, on the 
event of the sale of the tenement to him. The Court 
of Chancery also, in permitting the devise of the use of 
such lands as were not themselves devisable, allowed of 
the creation of executory interests by will, as well as in 
transactions between living persons (k). And in par- 
ticular directions given by persons having others seised 
of lands to their use, that such lands should be sold by 


( g ) Ante, p. 245. 

(/<) 30 Ass. 183 a; Litt. sec. 586. 
(») Year Book, 9 Hon. VT. 24 b, 
Babington : — “La nature de devis 
ou terres sont devi sables est, quo 
on peut devisor que la terre sera 
vendu par executors, et coo ost 
bon, come est dit adevant, et est 
marveilous ley de raison: mes 
oeo est le nature d’un devis, et 
devise ad este use tout temps en 
tiel forme ; et issint on aura loy- 
alment franktenement de cesty 
qui n’avoit rien, et en meme le 


maniere come on aura fire from 
flinty et unoore nul fire est deins 
1 e flint : et oeo est pour performer 
le darricn volonte de le devisor.’ ’ 
Pas ton. — “ Tine devis est marvell- 
ous en lui meme quand il peut 
prendre effect ; car si on devise 
en Londres que ses executors ven- 
dront ses terres, et devie seisi ; 
son heir est eins par descent, et 
encore par le vend des executors 
il sera ouste.” See also Litt. 
s. 169. 

(*) Perk, 88, 507, 528. 
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their executors, were not only permitted by the Court which others 
of Chancery, hut were also reoognised by the legislature. 

For, by a statute of the reign of Henry YIH. (/), of a 
date previous to the Statute of Uses, it is provided, that 
in suoh cases, where part of the executors refuse to take 
the administration of the will, and the residue aooept 
the charge of the same will, then all bargains and 
sales of the lands so willed to be sold by the executors, 
made by him or them only of the said executors that so 
doth accept the charge of the will, shall be as effectual 
as if all the residue of the executors so refusing, had 
joined with him or them in the making of the bargain 
and sale. 

But, as we have seen (m), the passing of the Statute The Statute 
of Uses abolished for a time all wills of uses, until the °* ^ ***' 
Statute of Wills («) restored them. When wills were 
restored, the uses, of which they had been aocustomed 
to dispose, had been all turned into estates at law ; 
and suoh estates then generally came, for the first 
time, within the operation of testamentary instruments. 

Under these circumstances, the oourts of law, in in- 
terpreting wills, adopted the same lenient construction 
which had formerly been employed by themselves in 
the interpretation of customary devises, and also by 
the Court of Chancery in the construction of devises 
of the ancient use. The statute which, in the case of 
wills of uses, had given validity to sales made by the 
executors accepting the charge of the will, was ex- 
tended, in its construction, to directions (now autho- 
rized to be made) for the sale by the executors of the 
legal estate , and also to cases where the legal estate was 
devised to the executors to be sold (o). Future 
estates at law were also allowed to be created by will, 

(l) Stat. 21 Hen. VUE. c. 4. (o) Bonifant v. Greenfield, Cro. 

(m) Ante, p. 245. Eliz. 80 ; Co. Litt. 113 a ; boo 

(n) 32 Hen. VHL c. 1. Mackintosh v. Barber, 1 Bing. 60. 
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and were invested with the same important attribute 
of indestructibility which Belongs to all executory 
interests. These future estates were called executory 
devises, and in some respects they appear to have been 
more favourably interpreted than s hif ti n g uses con- 
tained in deeds (p), though, generally speaking, their 
attributes are the same. To take a common instance : 
a man may, by his will, devise lands to his son A., an 
infant, and his heirs ; but in oase A. should die under 
the age of twenty-one years, then to B. and his heirs. 
In this case A. has an estate in fee simple in possession, 
subject to an executory interest in favour of B. If A. 
should not die under age, his estate in fee simple will 
continue with him unimpaired. But if he should die 
under that age, nothing can prevent the estate of B. 
from immediately arising, and coming into possession, 
and displacing for ever the estate of A. and his heirs. 
Precisely the same effect might have been produced by 
a conveyance to uses. A conveyance to C. and his 
heirs, to the use of A. and his heirs, but in case A. 
should die under age, then to the use of B. and his 
heirs, would have effected the same result. Not so, 
however, a direct conveyance independently of the 
Statute of Uses. A conveyance directly to A. and 
his heirs would vest in him an estate in fee simple, 
after which no limitation could follow. In such a case, 
therefore, a direction that, if A. should die under age, 


( p ) In the cases of Adams v. 
Savage (2 Lord Raym. 855 ; 2 
Salk. 679), and Hawley v. Holland 
(22 Yin. Abr. 189, pi. 11), limi- 
tations which would have been 
valid in a will by way of executory 
devise were held to be void in a 
deed by way of shifting or spring- 
ing use. But these cases have 
been doubted by Mr. Serjeant Hill 
and Mr. Sanders (1 Sand. Uses, 


142,143; 148, 5th ed.), and denied 
to be law by Mr. Butler (note (y) 
to Fearne, Cont. Bern. p. 41). 
Mr. Preston also lays down a doc- 
trine opposed to the above cases 
(1 Prest. Abst. 114, 130, 131). 
Sir Edward Sugden, however, 
supports these cases, and seems 
sufficiently to answer Mr. Butler’s 
objection (Sugd. Gilb. Uses and 
Trusts, 35, note). 
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the land should belong to B. and his heirs, would fail 
to operate on the legal seisin ; and the estate in lee 
simple of A. would, in ease of his deeease under age, 
still descend, without any interruption, to his heir at 
law. 

A good illustration of the difference between a con- 
tingent remainder and an executory devise occurs in 
the case of a devise of lands by will to A. for life, witli 
remainder in fee to such son of B. as shall first attain 
the age of twenty-one years. In this case the limita- 
tion to the son of B. is either a contingent remainder 
or an executory devise, according as A., the tenant for 
life, may or may not survive the testator. If A. should 
survive the testator, there will be an estate of freehold 
subsisting in the premises, for the determination of 
which the limitation to the son of B. must wait, before 
it can take effect in possession. This limitation is, 
therefore, a remainder ; and, as it depends on the con- 
tingency of B. having a son who may attain twenty- 
one, it is a contingent remainder. But if A. should 
die in the lifetime of the testator, the will would start, 
on the testator’s death, with a simplo limitation to such 
son of B. as shall first attain the age of twenty-one 
years. This limitation has not to wait for tho deter- 
mination of any prior estate of freehold ; but it arises 
of itself on the event of a son of B. attaining the ago 
of twenty-one years ; and it displaces, when it takes 
effect, the estate in fee simple, which, not being other- 
wise disposed of, descends, immediately on the death of 
the testator, to his heir at law. It is, therefore, in this 
case, not a contingent remainder, but an executory 
devise. Under the law as it stood before the passing 
of the Act to amend the law as to contingent re- 
mainders ( q ), if A. survived the testator, but died before 


Difference 
between a 
contingent 
remainder 
and an exe- 
cutory devise. 


Stat. 40 k 41 Viet. c. 33, ante, p. 320. 
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Alienation of 

executory 

interests. 


Example. 


any son of B. attained twenty-one, the limitation failed 
for want of an estate of freehold to support it : whereas 
if A. died in the lifetime of the testator, it was not liable 
to any failure. It was to remedy the hardship occa- 
sioned by the failure of such a limitation as this, when it 
occurred in the shape of a contingent remainder, that 
the Act above mentioned was framed. And, as we have 
seen (r), the Act provides that such a remainder as this 
shall, in the event of the particular estate determining 
before the contingent remainder vests, be capable of 
taking effect in all respects as if the contingent re- 
mainder had originally been created as a springing or 
shifting use or executory devise, or other executory 
limitation. The force of the words “ or other executory 
limitation ” is not very apparent. 

The alienation of an executory interest, before its 
becoming an actually vested estate, was formerly sub- 
ject to the same rules as governed the alienation of con- 
tingent remainders ( s ). But by the Act to amend the 
law of real property, all executory interests may now 
bo disposed of by deed (t). Accordingly, to take our 
previous example, if a man should leave lands, by his 
will, to A. and his heirs, but in case A. should die 
under age, then to B. and his heirs, — B. may by deed, 
during A.’s minority, dispose of his expectancy to 
another person, who, should A. die under age, will at 
once stand in the place of B. and obtain the fee simjde. 
But before the Act, this could not have been done; 
B. might indeed have sold his expectancy; but after 
the event (the decease of A. under age), B. must 
have executed a conveyance of the legal estate to the 
purchaser; for, until the event, B. had no estate to 
oonvey (w). 


s. 6, repealing stat. 7 & 8 Viet, 
c. 76, b. 6. 

(w) Ante, p. 327* 


(r) Ante, p. 320. 

(«} Ante, p. 326. 

(#) Stat. 8 & 9 Viot. o. 106, 
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In order to facilitate the payment of debts out of real 
estate, it is provided, by modem Acts of Parliament, 
that when lands are by law, or by the will of their 
owner, liable to the payment of bis debts, and are by 
the will vested in any person by way of executory 
devise, the first executory devisee, even though an 
infant, may convey the whole fee simple in order to 
carry into effect any decree for the sale or mortgage 
of the estate for payment of such debts (j*). And this 
provision, so far as it relates to a sale, has been extended 
to the case of the lands having descended to the heir, 
subject to an executory devise over in favour of a person 
or persons not existing or not ascertained 

Similar to an estate arising by shifting use, or exe- 
cutory devise, is an estate which arises solely by tho 
force of a statute, upon the execution of some statutory 
power. This occurs whenever an estate in land is trans- 
ferred by any person by means of an authority conferred 
upon him by some statute, and not by means of tho right 
of alienation incident to an estate in land or of a power 
given to him under the Statute of Uses or by a will. For 
example, by tho Settled Land Act, 188:2, a tenant for life 
under a settlement is empowered to convey the settled 
land by deed for all the estate and interest, which is the 

%r 

subject of the settlement, or for any less estate or in- 
terest, as may be required for carrying into effect the 
powers of leasing, sale, exchange, partition and other 
powers given by that Act (z). lie may thus convey 
the whole legal estate in fee simple in the settled land, 
if comprised in the settlement, even though he himself 
should have merely an equitable estate for life (a). 
When a tenant for life exercises his power of convey- 
ance under this Act, the legal estate in the settled land 

) Stat. 11 Geo. IV. & 1 Will. s. 20. See ante, pp. 52, 53, 169; 
IV. c. 47, s. 1*2; 2 & 3 Viet. c. 60. Williams’s Conveyancing Stat- 
(y) Stat. 11 & 12 Viet. c. 87. utes, 321—325. 

(*) Stat. 45 & 46 Viet. c. 38, (a) See ante, pp. 201, 202. 
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Verting 

orders. 


Declaration 
vesting land 
in future 
trustees. 


The time 
within which 
an executory 
interest must 
arise. 


is, by the force of the statute, taken away from the per- 
sons, in whom it has been previously vested, and conveyed 
to the lessee, purchaser or other person, to the extent 
specified in the deed, by whioh the lease, purchase or 
other transaction is carried out. Thus the estate limited 
by such a deed arises solely by virtue of the Act, whioh 
has empowered the tenant for life to convey. The opera- 
tion of the vesting orders, or orders directing that land, 
shall vest in some specified person for some specified 
estate, which the Court is authorized to make by the 
Trustee Acts, 1850 and 1852 (6), also furnishes an ex- 
ample of estates arising by force of statute upon the 
execution of a statutory authority. Another instance 
is afforded by the effect of a declaration made by a 
person appointing new trustees under the authority of 
the Conveyancing Act of 1881, that the estate in any 
land, which is subject to the trust, shall vest in the 
persons who will thenceforward be the trustees (c). 


Section II. 

Of the Time within which Executory Intcreah must arise . 

Secondly, as to the time within which an executory 
estate or interest must arise. It is evident that some 
limit must be fixed; for if an unlimited time were 
allowed for the creation of these future and indestruc- 
tible estates, the alienation of lands might be hence- 
forward for ever prevented by the innumerable future 
estates which the caprioe or vanity of some owners 
would prompt them to create. A limit has, therefore, 
been fixed on for the creation of executory interests; 

(b) State. 13 & 14 Viet. c. 60; See ante, p. 210; Williams’s 

15 & 16 Viet. v. 55, See ante, Conveyancing Statutes, 181 — 

pp. 206, 207. 181. 
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and every executory" interest which might, under any 
drcumfltanoee, transgress this limit, is void altogether. 

With regard to future estates of a destructible kind, 

namely, contingent remainders, we have seen (d) that 

a limit to their creation is contained in the maxim that 

no remainder can he given to the unborn child of a 

living person for his life, followed by a remainder to 

any of the issue of such unborn person : — the latter of 

such remainders being absolutely void. This maxim, 

it is evident, in effect, forbids the tying up of lands for 

a longer period than can elapse until the unborn child 

of some living person shall come of ago ; that is, for the 

life of a party now in being, and for twenty-ono years 

after, — with a further period of a few months during 

gestation, supposing the child should be of posthumous 

birth. In analogy, therefore, to the restriction thus 

imposed on the creation of contingent remainders ( e ), 

the law has fixed the following limit to the creation of 

executory interests ; it will allow any executory estate Limit to the* 

to commence within the period of any fixed number of 

now existing lives, and an additional term of twenty- interest*. 

one years ; allowing further for the period of gestation, 

should gestation actually exist (/). This additional 

term of twenty -one years may be independent or not 

of the minority of any person to be entitled (y) ; and if 

no lives are fixed on, then the term of twenty-one years 

only is allowed (//). But every executory estate which 

might, in any event, transgress this limit, will from its 

commencement he absolutely void. For instance, a Example 

gift to the first son of A., a living person, who shall 

attain the age of twenty- four years, is a void gift (t). 


{d) Ante, p. 323. 

(e) Per Lord Kenyon, in Long 
v. lilackaU, 7 T. Rep. 102. See 
also 1 Sand. Uses, 197 (205, 6th 
ed.). 

{/) Fearoe, Cont. Rem. 430 et 


(g) Cad^U v. Palmer y 7 Bligli, 
N. S. 202. 

(A) 1 Jarm. Wills, 253, 4th ed. ; 
Lewis on Perpetuities, 172. 

(*) Xetcman v. Newman, 10 Sim. 
51 ; 1 Jarm. Wills, 263, 264, 4th 
ed. : Griffith v. Blunt, 4 Beitv. 248. 

B B 


W.R.P. 
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Exception 
where pre- 
ceded by an 
estate tail. 


Executory 


failure of 
issue. 


For if A. were to die, leaving a son a few months old, 
the estate of the son would arise, under such a gift, at a 
time exceeding the period of twenty-one years from the 
expiration of the life of A y which, in this oase, is the 
life fixed on. But a gift to the first son of A. who 
shall at tain the age of twenty-one-years will be valid, 
as necessarily falling within the allowed period. When 
a gift is infected with the vice of its possibly exceeding 
the prescribed limit, it is at once and altogether void 
both at law and in equity. And even if, in its actual 
event, it should fall greatly within suoh limit, yet it is 
still as absolutely void as if the event had occurred 
whioh would have taken it beyond the boundary. 
If, however, the executory limitation should be in 
defeazance of, or immediately preceded by, an estate 
tail, then, as the estate tail and all subsequent estates 
may be barred by the tenant in tail, the remoteness of 
the event on which the executory limitation is to arise 
will not affect its validity (k). 

Executory limitations contained in instruments coming 
into operation after the 31st of December, 1882, are 
subject to a further restriction imposed by the Con- 
veyancing Act, 1882 (l) ; in which it is enacted that, 
where there is a person entitled to land for an estate in 
fee, or for a term of years absolute or determinable on 
life, or for term of life, with an executory limitation 
over on default or failure of all or any of his issue, 
whether within or at any specified period or time or not, 
that executory limitation shall be or become void and 
incapable of taking effeot, if and as soon as there is 
living any issue who has attained the age of twenty-one 
years of the olass on default or failure whereof the 
limitation over was to take effeot. 


(k) Butler’s note (A) to Fearne, 7 Ch. 275. 

Cont. Rem. 662 ; Lewis on Per- (/) Stat. 46 & 46 Viet. c. 39, 
petuitiea, 669. See ante, p. 338, s. 10. See Williams’s Convey - 
n. (b ) ; Headman v. Ptant, L. R., anting Statutes, 288. 
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It will be observed that the Aot to amend the law as OueitoiMk 

m) applies only to a contingent 

remainder which would hare been valid as a sprin gi ng l** m to 
or shifting nse or executory devise or other limitation) 
had it not had a sufficient estate to support it as a 
contingent remainder. A gift to the first son of B. who ^ 
shall attain the age of twenty-one years is valid as a 
springing or shifting use or executory devise, when 
not preceded by an estate of freehold to turn it into a 
contingent remainder. But according to the rule above 
laid down, a gift to the first son of B. who shall attain 
the age of twenty-four years is void for remoteness, 
when not preceded by a particular estate of freehold. 

When so preceded it is, as we have seen («), a good 
contingent remainder; but if the preceding estate 
which supports it should determine naturally before 
any son of B. should attain twenty-four, then this 
remainder will still fail, and can derive no support 
from the recent Act. 


Contingent remainders of trust estates (o) are void if Contingent 
they are limited, so that they may exceed the limit trust eHUtei^ 
prescribed by law to the creation of executory in- 
terests (p). Thus, if land be conveyed unto and to tho 
use of trustees and their heirs, upon trust for A. for 
life, and after his decease for such son of A. as shall 
first attain the age of twenty-four years, the limita- 
tion to the son of A. is void for remoteness (7). The 
reason for this distinction between legal and equitable 
estates (r) is, that, in the case of tho latter, the feudal 
possession is with tho trustees, and tho rule of law, 
that a contingent remainder would fail if it did not vest 
before or at the moment of the determination of the 

(m) Stat. 40 & 41 Viet. c. 33, (p) Abbiav. Burney , 17 CL. D. 

ante, pp. 320, 3C6. 211, 229, 233. 

(ft) Ante, p. 320. ( q ) Ante, p. 369. 

( 0 ) Ante, p. 334. (r). See ante, p. 320. 


bb2 
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particular estate, oannot apply (s). And equity, in 
giving effect to contingent remainders of trust estates, 
has held them to be subject to the rules as to remote- 
ness, which apply to executory interests. 

Restriction on In addition to the limit already mentioned, a further 

accumulation. reg ^ c ^ on } 3 een imposed by a modem Act of Parlia- 
ment (£), on attempts to accumulate the income of pro- 
perty for the benefit of some future owner. This Act 
was occasioned by the extraordinary will of the late 

son’s^m 118 " ^ r ’ ^k e ^ U880I1 > w bo directed the inoome of his property 
to be accumulated during the lives of all his children, 
grandchildren and great grandchildren who were living 
at the time of his death , for the benefit of some future 
descendants to be living at the decease of the sur- 
vivor (a) ; thus keeping strictly within the rule which 
allowed any number of existing lives to be taken as 
the period for an executory interest. To prevent the 

Stat. 39 & 40 repetition of such a cruel absurdity, the Act forbids the 

Goo. m. c. 98. accumulation of income for any longer term than the 

life of the grantor or settlor, or twenty-one years from 
the death of any such grantor, settlor, devisor or testa- 
tor, or during the minority of any person living, or in 
rent re sa mere at the death of the grantor, devisor or 
testator, or during the minority only of any person who, 
under the settlement or will, would for the time being, 
if of full age, be entitled to the income so directed to be 
accumulated (.r). But the Act does not extend (y) to 
any provision for payment of debts, or for raising por- 
tions for children (z), or to any direction touching the 

W Ante, pp. 318—321, 334. (y) Sect. 3. 

(0 Stat. 39 & 40 Geo. III. (z) See Halford v. Stains , 16 

c. 98 ; Feame, Cont. Rem. 638, Sim. 488, 496 ; Bacon y. Froct <r, 

n * (*)• Turn. & Russ. 31 ; Bateman v. 

(«) 4 \ es. 227 ; Feame, Cont. Hodgkin, 10 Soav. 426 ; Barring- 
Rem. 436, note. ton v. Liddell , 2 De Gex, M. & G. 

M Wilson y. Wilton, 1 Sim., 480; Edwards y. Tuck, 3 De Gex, 

N. S. 288. M. & G. 40. 
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produce of timber or wood. Any direction to accumu- 
late income, which may exceed the period thus allowed, 
is valid to the extent of the time allowed by the Act, 
but void so far as this time may be exceeded (n). And 
if the direction to accumulate should exoeed the limits 
allowed by law for the creation of executory interests, 
it will be void altogether, independently of the above 
Act (A). 


(<7) 1 Jarm. Wills, 306, 4th ed. 
See Re Lady Rossi yn's Trusty 16 
Sim. 391 : Ralph v. Carrick, 5 Ch. 
D. 984, 997, 998. 

(b) Lord Southampton v. Marquis 
of Mertfordy 2 Ves. & Bea. 54 ; 


Ker t. Lord Dungannon, 1 Dr. & 
War. 509 ; Curtis v. Lukin , 6 Boat. 
147 ; Trough ton v. James, 1 Coll. 
26 ; Srarisbrick v, Skelmersdalr, 1 7 
Sim. 187 ; Turrin v. Xetvcome, 3 
Kay & J. 16. 



374 


OF INCORPOREAL HEREDITAMENTS. 


CHAPTER IV. 


OF HEREDITAMENTS PURELY INCORPOREAL. 


Throe kinds of 
purely inoor- 
poreal herc- 
itam exits. 


We now come to the consideration of incorporeal here- 
ditaments, usually so called, which, unlike a reversion, 
a remainder, or an executory interest, are ever of an 
incorporeal nature, and never assume a corporeal shape. 
Of these purely incorporeal hereditaments there are 
three kinds, namely, first, such as are appendant to 
corporeal hereditaments ; secondly, such as are appur- 
tenant ; both of which kinds of incorporeal heredita- 
ments are transferred simply by the conveyance, by 
whatever means, of the corporeal hereditaments to 
whioh they may belong ; and, thirdly, such as are in 
gross , or exist as separate and independent subjeots of 
property, and which are accordingly said to lie in grant, 
and have always required a deed for their transfer ( a ). 
But almost all purely incorporeal hereditaments may 
exist in both the above modes, being at one time appen- 
dant or appurtenant to corporeal property, and at 
another time separate and distinot from it. 


1. Of inoorporeal hereditaments which are appendant 
to such as are corporeal, the first we shall consider is a 
A seignory. seignory or lordship. In a previous part of our work (A) 
we have noticed the origin of manors. Of such of the 
lands belonging to a manor as the lord granted out in 
fee simple to his free tenants, nothing remained to him 
but his seignory or lordship. By the grant of an estate 


a) Ante, p. 288. 


(*) Ante, p. 147. 
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in fee simple, lie necessarily parted with the feudal pos- 
session. Thenceforth his interest, accordingly, became 
incorporeal in its nature. But he had no reversion ; for 
no reversion can remain, as wo have already seen (r), 
after an estate in foe simple. The grantee, however, 
became his tenant, did to him fealty, and paid to him 
his rent-service, if any were agreed for. This simply 
having a free tenant in fee simple was called a seignory. 

To this seignory the rent and fealty were incident, and 
the seignory itself was attaohed or appendant to the 
manor of the lord, who had made the grant ; whilst the 
land granted out was said to be holden of tho manor. 

Very many grants were thus made, until the passing 
of the statute of Quia emptorcs (d) put an end to these 
creations of tenancies in feo simple, by directing that 
on every such conveyance the feoffee should hold of the 
same chief lord as his feoffor held before (r). But such 
tenancies in fee simple as were then alroady subsisting 
were left untouched, and they still remain in all cases 
in which freehold lands are holden of any manor. Tho 
incidents of suoh a tenancy, so far as respects the tenant, 
have been explained in the chapter on the tenure of an 
estate in fee simple. Tho correlative rights belonging 
to the lord form tho incidents of his seignory. The 
seignory, with all its incidents, is an appendage to tho 
manor of tho lord, and a conveyance of the manor 
simply, without mentioning its appendant seignories, 
will accordingly comprise the seignories, together with 
all rents incident to them (/). In ancient times it Attornment, 
was necessary that the tenants should attorn to tho 
feoffee of the manor, before the rents and services 
could effectually pass to him (g). For, in this respect, 
the owner of a seignory was in the same position as 

(e) Ante, pp. 301, 302. (/) Perk. s. 116. 

(d) 18 Edw. I. o. 1. (s) Co. Litt. 310 b. 

(e) Ante,.pp. 85, 144. 
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the owner of a reversion ( h ). But the same statute (*) 
which abolished attornment in the one ease abolished 
it also in the other. No attornment, therefore, is now 
required. 


Right* of 
common. 


Common of 
pasture*. 


Commons. 


Other kinds of appendant incorporeal hereditaments 
are rights of common , such as common of turbary , or & 
right of cutting turf in another person’s land ; common 
of piscary , or a right of fishing in another’s water; 
and common of pasture, which is the most usual, being 
a right of depasturing cattle on the land of another (A*). 
The rights of common now usually met with are of two 
kinds ; one where the tenants of a manor possess rights 
of common over the wastes of the manor, which belong 
to the lord of the manor, subject to such rights (/); 
and the other, where the several owners of strips of 
land, com] losing together a common field, have at 
certain soasons a right to put in cattle to range over the 
whole (m). The inclosure of commons, so frequent of 
lato years, has rendered much less usual than formerly 
the right of common possessed by tenants of manors 
over the lord's wastes. These inclosures were formerly 
effected by private Acts of Parliament, obtained for 
the purpose of each particular inclosure, subject to the 
provisions of the General Inclosure Act («), which con- 
tained general regulations applicable to all. But by 
an Act of Parliament of the present reign (o) commis- 


(//} Ante, p. 206. 

(i) Stat. 4 & 6 Anno, c. 3 (c. 16 
in Ruffhead), s. 9 ; ante, p. 297. 

{k) For further information 
upon this subject the reader is 
referred to the lato author's 
Treatise on Rights of Common. 

(/) Ante, p. 146. See Smith v. 
Earl Iirvu'nlou •, L. R., 9 Eq. 241 ; 
Warrick y. Quc*h* • College, L. R., 
10 Eq. 106, affirmed L. R., 6 Ch. 
Ap. 716; Bitt* v. rAo#*jwo*,L.R., 


6 Ch. Ap. 732 ; Ilall v. Byron , 
4 Ch. Div. 667. 

(wi) See ante, p. 146. 

(«) 41 Geo. III. c. 109; see also 
stats. 3 & 4 Will. IV. c. 87 ; 3 & 4 
Viet. c. 31. 

(o) Stat. 8 & 9 Viet. e. 118, 
amended and extended by stats. 
9 & 10 Viet. c. 70 ; 10 & 11 Viet, 
c. 1 1 1 ; 1 1 & 12 Viet. c. 99 ; 12 & 
13 Viet. c. 83; 15 & 16 Viet. c. 79; 
17 & 18 Viet. c. 97; 20 & 21 Viet. 



OF HEREDITAMENTS PI RELY INCORPOREAL. 


3 


sioners were appointed, styled the Inciosure Cominis* 
sioners for England and Wales, under whose sanction 
inolosures were more readily effected, several local 
inclosures being comprised in one Act. The same com- 
missioners were also invested with powers for facilitating 
the drainage of lands (/>). The Inclosure Commis- 
sioners are now styled the Land Commissioners for 
England (?). By a recent Act provision has been 
made for the improvement, protection and management 
of commons near the metropolis, by means of sohemos 
for the purpose, to be certified by the samo commissioners 
and confirmed by Act of Parliament (/•). And an 
important Act lias now been passed for facilitating 
the regulation and improvement of commons, nnd for 
amending the Acts relating to the inclosure of com- 
mons (s). The short title of this Act is “ The Commons 
Act, 1870.” This Act contains provisions, not only for 
the inclosure of commons, but also for their regula- 
tion and improvement when uninclosed. And if any 


c. 31 ; 22 k 23 Viet. o. 43; 31 k 
32 Viet. c. 82 ; and 3t» Viet. e. 19 ; 
and eontiumd by ntats. 14 A 15 
Viet. o. 33 ; 21 & 22 Viet. e. 53 ; 
23 & 24 Viet. c. 81 ; 25 k 20 Viet, 
c. 73, and ultimately by stat. 47 
k 48 Viet. e. 53. The stat. 8 k 
9 Viet. c. 118, contain# (sect. 147) 
a remarkably useful provision, 
authorizing exchanges of lands 
whether inclosed or not. And 
this provision has since been ex- 
tended to partition between owners 
of undivided share's (stat. 1 1 A 12 
Viet. c. 99, s. 13, ante, p. 1G9), 
and to other hereditaments, rights 
and casements (stat. 12 A 13 Viet, 
c. 83, s. 7), and in other respects 
(see stats. 15 & 1C Viet. c. 79, 
ss. 31, 32 ; 17 k 18 Viet. c. 97, 
ss. 2, 5 ; 20 k 21 Viet. c. 31, us. 4 


— 11 ; 22 k 23 Viet. c. 43, ##. 10, 
11). Socage lands may lie ex- 
changed for gavelkind ; Mmet v. 

20 Boiiv. 2C9 ; 7 Do Hex, 
M. k (» . 340. A nd freehold# may 
be exchanged for copyhold#; stat. 
9 k 10 Viet. e. 70, s. 9. 

(/>) Stats. 10 & 11 Viet. e. 38, 
and 24 & 25 Viet. c. 133; see 
al#o tho statute# mention* d ante, 
pp. 41, 42. 

(y) Stat. 45 k 40 Viet. e. 38, 
h. 48 ; *k*e William#’# Convey- 
ancing Statute#, 348—350. 

(r) Stat. 29 k 30 Viet. c. 122, 
amended by #tats. 32 k 33 Viet, 
c. 107, and 41 & 42 Viet. c. 71. 

(*) Stat. 39 k 40 Viet. c. 56, 
amended by stat. 41 k 42 Viet, 
c. 56. 


Drainage. 


Metropolitan 

commons. 


Common# 

Act, 
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Suburban 

commons. 


Common 
ftdds. . 


Advowson 

appendant. 


common is situate within six miles of any town 
having a population of not less than five thousand 
inhabitants, it is called a suburban common, and as 
such is subjected te special regulations for the benefit 
of the inhabitants of such town (£). Improved pro- 
visions have also been made for the allotment of field 
gardens for the poor, and of recreation grounds (w). 
The rights of common possessed by owners of land in 
common fields, however useful in ancient time, are now 
found greatly to interfere with the modem praotioe of 
husbandry ; and Acts have accordingly been passed to 
facilitate the exchange (x) and separate' inclosure (//) of 
lands in such common fields. Under the provisions of 
these Acts, oach owner may now obtain a separate 
parcel of land, discharged from all rights of common 
belonging to any other person. The rights of common 
above spoken of, being appendant to the lands in 
respect of which they are exercisod, belong to the lands 
of common right (z), by foroe of the common law alone, 
and not by virtue of any grant, express or implied. 
And any conveyance of the lands to which such rights 
belong will comprise such rights of common also (a). 
Another kind of appendant incorporeal hereditament is 
an advowson appendant to a manor. But on this head 
wo shall reserve our observations till we speak of the 
now more frequent subject of conveyance, an advowson 
in grow, or an advowson unappended to any thing 
oorporeal. 


(f) Boot. 8. 

(m) Stat. 39 & 40 Viet. c. 56, 
Part II., amended by stat. 42 & 
4S Viet. o. 37. 

(r) Stat. 4 & 5 Will. IV. e. 30. 
(y) Stat. 6 & 7 Will. IV. c. 115, 
extended by stat. 3 & 4 Viet. c. 31. 
See also stats. 8 & 9 Viet. e. 118 ; 
0 & 10 Viet. c. 70 ; 10 & 11 Viet, 
c. Ill; 11 4b 12 Viet. c. 99; 12 & 


1 3 Viet. c. 83 ; 15 & 16 Viet. c. 79 ; 
17 & 18 Viet. c. 97; 20 & 21 Viet, 
c. 31. 

(s) Co. Litt. 122 a ; Bac. Abr. 
tit. Extinguishment (C). See, 
however, Lord Dtmrarm v. Llew- 
ellyn, 16 Q. B. 791 ; ante, p. 146, 
n. (,). 

(•) Litt. •. 183; Co. Litt. 121 b. 
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In connection with the subject oi commons, it may Stripe of 
be mentioned that strips of waste land between an in* 
closure and a highway, and also the soil of the highway 
to the middle of the road, presumptively belong to the 
owner of the inclosure (6). An d a conveyance of the 
inclosure (c), even by reference to a plan which does 
not comprise the highway (</), will carry with it the 
soil as far os one-half the road. But if the strips of 
waste land oommunicate so closely to a common as in 
fact to form part of it, they will then belong to the lord 
of the manor, as the owner of tho common (r). Whore 
a public way is foundrous, as such ways frequently were 
in former times, the public liavo by tho common law a 
right to travel over the adjoining lands, and to break 
through the fences for that purpose (/). It is said that 
in former times tho landowners, to prevent their fences 
being broken and their crops spoiled when the roads 
were out of repair, set back their hedges, leaving strips 
of waste at the side of the road, along which the public 
might travel without going over tho lands under culti- 
vation. lienee such strips are presumed to belong to 
tho owners of tho lands adjoining (g). Whore lands Boil of ri?er. 
adjoin a river, the soil of one-half of the river to tho 
middle of the stream is presumed to belong to tho 
owner of the adjoining lands (//). But if it be a tidal 
river, the soil up to high water mark appears presump- 


(b) Do* d. Fritig v. Pearsey, 7 

B. & C. 304 ; Scoone $ t. Morrell , 
1 Bear. 251. 

(r) Simpson v. Dendy, 8 C. B., 
N. 8. 433 ; see Leigh v. Jack, 5 
Ex. D. 264. 

(<f) Berridge ▼. Ward, 30 L. J., 

C. P. 218 ; 10 C. B., N. S. 400. 
(*) Grose v. West, 7 Taunt. 39 ; 

Doe d. Barrett v. Kemp, 2 Bing. 
N. C. 102. 

(J) Com. Dig. Ut. Chimin, (D. 


G) ; Datcet v. Hawkins, 8 C. B. t 
N. S. 848. 

tjf) Steel v. Prickett, 2 Stark. 
468. 

(A) Halo do jure maria, ch. 1 ; 
Wishart v. Wylie, 2 Stuart, Thom- 
son, Milne, Moriaon A Kinnear’s 
Scotch Cases, H. L. 68; Biekett 
t. Morris , L. Bop., 1 Scotch Ap- 
peals, 47 ; Lord r. The Commit - 
turners for the City of Sydney , 12 
Moore’s P. C. Cases, 473. 
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tively to belong to the Crown (t). The Crown is also 
presumptively entitled to the sea-shore up to high 
water mark of medium tides (&) ; although grants of 
Sea-Bboro. parts of the sea-shore have not unfrequently been made 
to subjects (/) ; and such grants may be presumed by 
proof of long continued and uninterrupted acts of 
ownership (m). A sudden irruption of the sea gives 
the Crown no title to the lands thrown under water (n), 
although when the sea makes gradual enoroachments, 
the right of the owner of the land encroached on is as 
gradually transferred to the Crown (o). And in the 
same manner when the sea gradually retires, the right 
of the Crown is as gradually transferred to the owner 
of the land adjoining the coast (p). But a sudden 
dereliction of the sea does not deprive the Crown of its 
title to the soil (q). 


Appurtenant 2. Incorporeal hereditaments appurtenant to corpo- 
Tnenta roa l hereditaments are not very often met with. They 
by Kraut oonsist of such incorporeal hereditaments as are not 
tion. naturally and originally appendant to corporeal here- 

ditaments, hut have boon annexed to them, either by 
some express deed of grant or by prescription from long 
Appurtenant enjoyment. Rights of common and rights of way or 

righto of com- 

monamlof passage over the property of another person are the 
principal kinds of incorporeal hereditaments usually 
found appurtenant to lands. When thus annexed, they 
will pass by a conveyance of the lands to which they 
have been annexed, without mention of the appur- 

(0 Hale do jure maria, eh. 4, (m) The Luke of Beaufort y . The 

p. 13 ; Gunn v. The FreeJUher s of Mayor, <Sr. of Swansea, 3 Ex. 413 ; 
Whit stable, 11 H. of L. Cos. 192. Calmady v. Row, 6 C. B. 861. 

(*) Attorney -General v. Cham- (w) 2 Black. Com. 262. 
bers, 4 Do Gex, M. & G. 206 ; (o) Re Hull and Selby Railway , 

The Queen v. Gee, 1 Ellis & Ellis, 6 Mee. & Weis. 327. 

1068. (p) 2 Bl. Com. 262; The King 

(/) Seratton v. Brown, 4 B. k v. Lord Yarborough, 3 B. & C. 91 ; 
C. 485, 496. 5 Bing. 163. 

(?) 2 Black. Com. 262. 



OF HEREDITAMENTS PURELY INCORPOREAL. 


381 


tenanoes (r) ; although these words, “ with the appur- Appurt©« 
tenances,” have been usually inserted in conveyance, for nano€ ’ 
the purpose of distinctly showing an intention to com- 
prise such incorporeal hereditaments of this nature as 
may belong to the lands. But if such rights of common 
or of way, though usually enjoyed with the lands, should 
not have been strictly appurtenant to them, a convey- 
ance of the lands merely, with their appurtenances, 
without mentioning the rights of common or way, would 
not have been sufficient to comprise them (#). It w'as, 
therefore, usual in conveyances to insert at the end 
of the “parcels,” or description of the property, a 
number of “ general words ” in which were comprised, 
not only all rights of way and common, &c., which 
might belong to the premises, but also such as might 
be therewith used or enjoyed (/). A chango was mado 
in the law' on this point by the Oth section of tho 
Conveyancing and Law of "Property Act, lS^l (u) i the 
effect of which may bo shortly stated (is follows: — 

A conveyance of land mado after the 31st l)eeembor, 

1881, is to be deemed to include und by virtue of the 
Act operates to convey, with the land, all commons, 
w'ays and other liberties, privileges, casements, rights 
and advantages whatsoever reputed to appertain to, 
or at tho time of conveyance enjoyed with, the land 
or any part thereof. But the above section applies 

(r) Co. Litt. 121 b. Ellis k Ellis, 1058; Watts v. A 7/- 

(*) Harding v. Wilson , 2 B. k mu, L. li., 6 Ch. 1GC; Kay y, 

Crce. 96 ; Barlow v. J! bodes, 1 Cro. Oxley, L. R., 10 Q. B. 360 ; Brett 
k M. 439. Sec al*o Jama v. Plant, v. Clotcser , 6 C. I\ D. 376 ; Bark - 
4 Adol. k EUia, 7-19; Hinchhffe y. shire y. Grubb , 18 Ch. D. 616. 

Earl of Ktnnoul, 5 Now Caata, 1 ; (t) Ante, p. 228. Aa to the 

They Hey v. Vtcary , 16 Mee. k Wela. effect of general wordn, see Wil- 
484 ; Ackroyd y. Smith, 10 C. B. liama*# Conveyancing Statutes, 

164; Worthington v. B., 60, 65, 66; Williams on Com- 

6 Jut., N. S. 1053; 2 Elba k mona, 316— 319, 323. 

Elba, 618; Baird y. Fortune , H. {«) Stat. 44 k 45 Viet. c. 41; 

L., 10 W. R. 2; 7 Jur., N. S. Williams 'a Conveyancing Sta- 

926 ; Wardle v. BrockUhnrst, 1 tutea, 60 — 74. 
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A seignory in 
grots. 


Kent seek. 


only if and as far as a contrary intention is not ex- 
pressed in the conveyance, and has effect subject to 
the terms thereof (q). In consequence of this enactment 
general words are now rarely employed (r). 

3. Such incorporeal hereditaments as stand separate 
and alone are generally distinguished from those which 
are appendant or appurtenant, by the appellation in 
gross. Of these the first we may mention is a seignory 
in gross, which is a seignory that has been severed from 
the demesne lands of the manor, to which it was 
anciently appendant (.$). It has now become quite un- 
connected with anything corporeal, and, existing as a 
separate subject of transfer, it must be conveyed by deed 
of grant. 

The next kind of separate incorporeal hereditament 
is a rent seek (redd if us siccus) 9 a dry or barren rent, 
so called, because no distress could formerly be made 
for it (/). This kind of rent forms a good example 
of the antipathy of the ancient law to any inroad on 
the then prevailing system of tenures. If a landlord 
granted his seignory, or his reversion, the rent service, 
which was incident to it, passed at the same time. 
But if ho should have attempted to convey his rent, 
independently of the seignory or reversion to which it 
was incident, the grant would have been effectual to 
deprive himself of the rent, but not to enable his grantee 
to distrain for it («). It would have been a rent seek, 
Itont seek also occasionally aroso from grants being 
made of rent charges, to bo hereafter explained, with- 
out any clause of distress (*). But, by an Act of 

{g) Sect. 6, Bubs. 4. (t) Litt. a. 218. 

(*•) See Williams's Convey* (u) Litt. as. 225, 226, 227, 228, 
anting Statutes, 69, 497, and 572. 
post, Part VI. (or) Litt. as. 217, 218. 

( 5 ) 1 Scriv. Cop. 5. 
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Geo. H. (y), a remedy by distress was given for rent 
seek, in the same manner as for rent reserved upon lease. 


Another important kind of separate incorporeal here* 
ditament is a rent charge, which arises on a grant by 
one person to another, of an annual sum of money, 
payable out of certain lands in which the grantor may 
have any estate. The rent charge cannot, of course, 
continue longer than the estate of the grantor ; but, 
supposing the grantor to be seised in feo simple, ho 
may make a grant of a rent charge for any estate he 
pleases, giving to the grantee a rent charge for a term 
of years, or for his life, or in tail, or in fee simple (z). 
For this purpose a deed is absolutely necessary ; for a 
rent charge, being a separate incorporeal hereditament, 
cannot, according to the general rule, he created or 
transferred in any other way (✓/), unless indeed it be 
given by will. Tho creation of a rent (barge or an- 
nuity, for any life or lives, or for any term of years or 
greater estate determinable on any life or lives, was 
also, until recently, required, under certain circum- 
stances, to be attended with the inrolment, in tin* Court 
of Chancery, of a memorial of certain particulars. 
These annuities were frequently granted by needy per- 
sons to money lenders, in consideration of tho payment 
of a sum of money, for which the annuity or rent 
charge served the purpose of an exorbitant rate of 
interest. In order, therefore, to check these proceed- 
ings by giving them publicity, it was provided that, as 
to all such annuities, granted for pecuniary considera- 
tion or money’s worth (/>), (unless secured on lands of 
equal or greater annual value than the annuity, and of 


A rent 
charge. 


A <1»hh1 rv 
quired. 


Inrolment of 
memorial of 
annuities for 
liven granted 
for jHjcuniary 
co mode ration. 


(y) Stat. 4 Geo. II. c. 28, a. 5. Mee. A Iioac. 110 ; Fete v. Back- 
(:) Litt. ss. 217, 218. house , 8 Ad. A Ell. 780; S. C. 1 

(a) Litt. ubi sup. Per. A Daw 34 ; /Joe d. Church 

(t) Tetley t. Tetley, 4 Bing. v. Tontifer, 9 C. B. 229. 

214 ; Meslayer v. Bigg*, 1 Cro. 
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Now unneces- 
sary. 


Registration 
of annuities 
now required. 


which the grantor was seised in fee simple, or fee tail 
in possession,) a memorial stating the date of the 
instrument, the names of the parties and witnesses, the 
persons for whose lives the annuity was granted, the 
person by whom the same was to be beneficially re- 
ceived, the pecuniary consideration for granting the 
same, and the annual sum to be paid, should, within 
thirty days after the execution of the deed, be inrolled 
in the Court of Chanoery ; otherwise the same should 
be null and void to all intents and purposes (c). But 
as these annuities were only granted for the sake of 
evading the Usury Laws, the same statute which 
repealed those laws {(f) also repealed the statutes by 
which memorials of such annuities were required to 
bo inrolled. A subsequent statute, however, provides, 
that any annuity or rent charge granted after the 
passing of the Act (the 26th of April, 1855), otherwise 
than by marriage settlement or will, for a life or lives, 
or for any estate determinable on a life or lives, shall 
not affect any lands, tenements or hereditaments, as to 
purchasers, mortgagees or creditors, unless registered in 
manner therein provided in the Court of Common 
Pleas (c). The registration of annuities is now made 
in the Central Office of the Supreme Court, where they 


(c) Stat. 63 Geo. III. c. 141, 
explained and amended by stats. 
3 Geo. IV. c. 92, and 7 Geo. IV. 
o. 75, which rendered sufficient a 
memorial of the names of the wit- 
nesses as they appeared signed to 
their attestations. 

{(f) Stat. 17 & 18 Viet. c. 90. 

(r) Stat. 18 & 19 Viet. e. 15, 
M. 12, 14. It has been decided 
that rent charges are valid in 
equity as against persons, who 
have ttotic* of them, although they 
be not registered ; Grtart$ v. 
Tajithl , 14 Ch. D. 563. This was 
so decided in accordance with the 


doctrines applied by the Courts of 
Equity in the construction of the 
Middlesex and Yorkshire Regis- 
try Acts. See ante, p. 232. To 
a learned judge, who attained 
eminenoe in Courts of Common 
Law, these doctrines (in common 
with a good many other doctrines 
of Courts of Equity) have ap- 
peared to be ** the result of a dis- 
regard of general principles and 
general rules in the endeavour to 
do justice more or less fanciful in 
certain particular cases.*’ See 
14 Ch. D. 578. 
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are entered in alphabetical order by the name of the 
person whose estate is intended to be affected (/). A 
search for annuities is accordingly made in this registry 
on every purchase of lands, in addition to the searches 
for judgments, crown debts, executions and lis pen- 
dens (g). 

In settlements where rent charges are often given Creation of 
by way of pin-money and jointure, they are usually 
created under a provision for the purpose contained in 
the Statute of Uses (//). The statute directs that, where 
any persons shall stand seised of any lands, tenements, 
or hereditaments, in fee simple or otherwise, to the me 
and intent that some other person or persons shall have 
yearly to them and their heirs, or to them and their 
assigns, for term of life or years or some other special 
time, any annual rent, in every such easo the saint? 
persons, their heirs and assigns, that hare such me to 
have any such rent shall be adjudged and deemed in 
possession and seisin of the same rent of such estate as 
they had in the use of the rent ; and they may distrain 
for non-payment of the rent in their own names, b rom 
this enactment it follows, that if a conveyance of lands 
be now made to A. and his heirs , — to the use and intent 
that B. and his assigns may, during his life, thereout 
receive a rent charge, — B. will be entitled to the rent 
charge, in the same manner as if a grant of the rent 
charge had been duly made to him by deed. I ho 
above enactment, it will be seen, is similar to the 
prior clause of the Statute of Bses relating to uses of 
estates (i), and is merely a carrying out of the same 
design, which was to render every use, then cognizable 
only in Chancery, an estate or interest within the juris- 

t/*) Sm Williams'* Convey- (A) Stat. 2 i Hen. VIII. c. 10, 

Statutes, 268. 4, 0. 

112, 114, 117,118. Anti-, p. 188. 

W.B.P. 
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Olttuno of 


Power of 
entry. 


diction of the courts of law (k). But in this case, also, 
as well as in the former, the end of the statute has been 
defeated. For a conveyance of land to A. and his heirs, 
to the me that B. and his heirs may receive a rent 
charge, in trust for C. and his heirs, will now be laid 
hold of under the equitable doctrines of the Court of 
Chancery for C.’s benefit, in the same manner as a trust 
of an estate in the land itself. The statute vests the 
legal estate in the rent in B. ; and C. takes no legal 
estate, because the trust for him would be a use upon a 
use (/). But C. has the entire beneficial interest ; and 
he is possessed of the rent charge for an equitable estate 
in fee simple. 

In ancient times it was necessary, on every grant of 
a rent charge, to give an express power to the grantee 
to distrain on the premises out of which the rent charge 
was to issue (tn). If this power were omitted, the rent 
was merely a rent seek . Bent service, being an inci- 
dent of tenure, might be distrained for by common 
right ; but rent charges were matters the enforcement 
of which was left to depend solely on the agreement of 
the parties. But since a power of distress has been 
attached by Parliament (n) to rents seek, as well as to 
rents sendee, an express power of distress has not been 
necessary for the security of a rent charge (o). Such a 
power, however, was usually granted in express terms. 
In addition to the clause of distress, it "was also usual, as 
a further security, to give to the grantee a power to 
enter on the premises after default had been made in 
payment for a certain number of days, and to receive 

Ante, p. 190, ler,r. Grief i, 8 Bing. 92 ; 2 Cro. 

(/) Ante, p. 191. A Jerv. 142 ; 2 Tyr . 1. 

(f») Litt. 8. 218. (o) Satcttrd r, Amity, 2 Bing, 

(n) Btat. 4 Geo. U. c. 28, ft. 5 ; 519 ; Buttery ▼. Robin ton, 3 Bing, 

ante, pp. 882, 383. See Jikmm v. 392; Dodd* v. Thomson, L. R., 
Aif/tor, 2 Q. B. 925, 933; Aft/- l C. P. 133. 
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the rents and profits until all the arrears of the rent 
charge, together with all expenses, should have been 
duly paid. 

The following remedies are now given by the 44th Statutory 
section of the Conveyancing and Law of Property Act, ST**” °* 
1881 (/>), to any person entitled to a rent charge or any Wltr 3 r 
other annual sum, payable half-yearly or otherwise, not 
being rent incident to a reversion, charged upon any 
land, or the income thereof, by virtue of any instru- 
ment coming into operation after the 31st December, 

1881 : — (1) a power of distress, if the annual sum or 
any part thereof is unpaid for twenty-one days next 
after the time appointed for any payment in respect 
thereof ; (2) a power, if the annual sum or any part 
thereof is unpaid for forty days next after the time 
appointed for any payment in respect thereof, to enter 
into possession of and hold the land charged or any 
part thereof, without impeachment of waste, and to 
take the income thereof, until all arrears duo at the 
time of entry or afterwords becoming due and all 
expenses have been fully paid ; (3) a power, in the like 
case, whether possession be taken or not, to demise by 
deed the land charged or any part thereof to a trustee 
for a term of years, upon trust to raise and pay all 
arrears due or to become due and all expenses. These 
statutory remedies are conferred, subject and without 
prejudice to all estates, interests and rights haring 
priority to the annual sum, and only as far as they 
might have been conferred by the instrument under 
which the annual sum arises (//). The above section 
applies only if and as far as a contrary intention is not 
expressed in that instrument, and has effect subject to 
the terms thereof (/*). Reliance upon this section has 

(j) SUt. 44 k 46 Viet. c. 41. (f) Sect. 44, sabs. (1). 

See Williams’* Cooveymnoing (') Sect. 44, sobe. (6). 

Statutes, 216 — 217. 

v < 2 
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generally superseded the employment of express powers 
of distress and entry upon the grant of a rent charge ($). 

Estate for life Incorporeal hereditaments are the subjects of estates 
analogous to those which may be holden in corporeal 
hereditaments. If therefore a rent charge should be 
granted for the life of the grantee, he will possess an 
estate for life in the rent charge. Supposing that he 
should alienate this life estate to another party, with- 
out mentioning in the deed of grant the heirs of such 
party, the law formerly held that, in the event of the 
decease of the second grantee in the lifetime of the 
former, the rent charge becamo extinct for the benefit 
of tho owner of the lands out of which it issued (/). 
The former grantee was not entitled because he had 
parted with his estate ; the second grantee was dead, 
and his heirs w f ere not entitled because they wore not 
named in tho grant. Under similar circumstances, we 
have seen (m) that, in the case of a grant of corporeal 
hereditaments, the first person that might happen to 
enter upon the premises after the decease of the second 
grantee had formerly a right to hold possession during 
the remainder of the life of the former. But rents and 
other incorporeal hereditaments are not in their nature 
the subjects of occupancy (jt) ; they do not lie exposed 
to be taken possession of by the first passer-by. It was 
accordingly thought that the statutes, which provided 
a remedy in the case of lands and other coq>oreal here- 
ditaments, were not applicable to the case of a rent 
charge, but that it became extinct as before men- 
tioned (y). By a modem decision, however, the con- 
struction of these statutes was extended to this case 
also (z ) ; and now the Act for the amendment of the 

(*) See William*’* Couveyanc- (x) Co. Litt. 4 lb, 38Sa, 

ing Statutes, 216, 217, 619. (y) 2 Black. Com. 260. 

(f) Bac. Ahr. tit. Estate for (;) Bntrpurk v. 

Life and Occupancy (B). Bing. ITS. 

(m) Ante, p. 26. 
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laws with respect to wills (<i), by which these statutes Tho Will* 
have been repealed (b), permits every person to dispose 
by will of estates pur autre t ie, whether there shall or ** tr * r *- 
shall not be any special occupant thereof, and whether 
the same shall be a corporeal or an incorporeal hero- 
ditament (c) ; and in case there shall be no special occu- 
pant, the estate, wiiether corporeal or incorporeal, shall 
go to the executor or administrator of the party ; and 
coming to him, either by reason of a special occupancy, 
or by virtue of the Act, it shall be applied and distri- 
buted in the same manner as the personal estate of tho 
testator or intestate (d). 

A grant of an estate tail in a rent charge scarcely y*ute \ n 
ever oecurs in practice. But grants of rent charges * 

1 . n . r rent charge, 

for estates in fee simple are not uncommon, especially 

in the towns of Liverpool and Manchester, where it is 

the usual practieo to dispose of an estate in fee simple 

in lands for building purposes in consideration of a 

rent charge in fee simple by way of ground rent, to 

be granted out of tho premises to tho original owner. 

These transactions are accomplished by a conveyance 

from the vendor to tho purchaser and his heirs, to the 

me that the vendor and his heirs may thereout receive 

the rent charge agreed on, [and to the further me that, 

if it be not paid within so many days, tho vendor and 

his heirs may distrain, and to the further me that, in 

case of non-payment within so many more days, tho 

vendor and his heirs may enter and hold jxissession 

till all arrears and expenses are paid ;] and subject to 

the rent charge, [and to the powers and remedies for 

securing payment thereof,] to the une of tho purchaser, 

his heirs and assigns for ever. Tho words within 

brackets in the above sentence may now be omitted in 

{a) 7 Will. IV. k 1 Viet. c. 26. (d) Sect. 6 ; Heyn*M* r. t 

(b) Sect. 2. 26 Bear. 100. 

fr} Sect. 3. 
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reliance on the provisions of the Conveyancing Aot of 
1881, which have been already stated (e). The pur- 
chaser thus acquires an estate in fee simple in the lands, 
subject to a perpetual rent charge payable to the vendor, 
his heirs and assigns (/). It should, however, be care- 
fully borne in mind, that transactions of this kind are 
very different from those grants of fee simple estates 
which were made in ancient times by lords of manors, 
and from which quit or chief rents have arisen. These 
latter rents are rents inoident to tenure, and may be 
distrained for of common right without any express 
clause for the purpose. But as we have seen (g) 9 since 
the passing of the statute of Quia cmptores (h) f it has 
not been lawful for any person to create a tenure in fee 
simple. The modem rents of which we are now speak- 
ing, are accordingly mere rent charges, and in ancient 

(r) Soe ante, p. 387; Williams’s Conveyancing Statutes, 217. 

(/) By stat. 17 & 18 Viot. c. 83, conveyances of any kind, in consi- 
deration of an annual sum payable in perpetuity, or for any indefinite 
period, wore subject to the following duties : — 


Whore the yearly sum should not exceed £5 

£0 

6 

0 

Should exceed £5 and not exceed 10 

0 

12 

0 

,, 10 

»» 

15 

0 

18 

0 

„ 15 


20 

1 

4 

0 

, , 20 


25 

1 

10 

0 

„ 25 

»» 

50 

3 

0 

0 

50 

it 

76 

4 

10 

0 

„ T5 

M 

100 

6 

0 

0 

And when the sum should 

exceod £100, then for 




every £50, and also for any fractional part of 




£50 . . . . . . 

• • • 

• s • t 

3 

0 

0 


But these duties are now repealed by stat. 33 & 34 Viet. c. 99 ; and 
the Stamp Act, 1870 (stat. 33 & 34 Viet. c. 97), now provides (sect. 72), 
that, where the consideration or any part of the consideration for a 
conveyance on sale consists of money payable periodically in per- 
petuity or for any indefinite period not terminable with life, such 
conveyance is to be charged in respect of such consideration with ad 
valorem duty on the total amount, which will or may, according to 
the terms of sale, be payable during the period of twenty yean next 
after the day of the date of such instrument. 
is) Ante, pp. 85, 144, 

(A) 18 Edw, I. ©, l. 
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days would have required express clauses of distress to 
make them secure. They were formerly considered in 
law as against common right (i), that is, as repugnant to 
the feudal policy, which encouraged such rents only as 
were incident to tenure. A rent charge was accordingly 
regarded as a thing entire and indivisible, unlike rent 
service, which was capable of apportionment. And from 
this property of a rent charge, the law, in its hostility 
to such charges, drew the following conclusion : that if tt 
any part of the land, out of which a rent charge issued, land w** a 
were released from the charge by the owner of the w * th ° 
rent, either by an express deed of release, or virtually 
by his purchasing part of the land, all the rest of the 
land should enjoy the same benefit and be released 
also (k), If, however, any portion of the land charged Apportion, 
should descend to the owner of the rent as heir at law, 
the rent would not thereby have been extinguished, as 
in the case of a purchase, but would havo been appor- 
tioned according to the value of the land ; because such 
portion of the land came to the owner of the rent, not 
by his own act, but by the course of law (/). But it is ^®]J r t ? n ^ c 1 ^ iae 
now provided (m), that the release from a rent chargo n ot now an 
of part of the hereditaments charged therewith shall 
not extinguish the wholo rent charge, but shall operate 
only to bar the right to recover any part of the rent 
charge out of the hereditaments released; without 
prejudice, nevertheless, to the rights of all persons in- 
terested in the hereditaments remaining unreleased and 
not concurring in or confirming the release. A reoent Apportion- 
statute empowers the Commissioners, now styled the 
Land Commissioners (»), to apportion rents of every 

(|) Co. Litt. 147 b. a. 10; see Booth v. Smith , 14 

(*) Litt. b. 222 ; Dennett ▼. Pass, Q. B. D. 318. 

1 New* Cases, 388. (») See stat. 45 k 46 Viet. c. 38, 

(0 Litt. s. 224. s. 48 ; Williams's Conveyancing 

(m) Stat. 22 k 23 Viet. c. 35, Statutes, 348-350. 
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trators from 
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charges. 


Bankruptcy 
of owner of 
land subject 
to rent, 


kind on the application of any persons interested in the 
lands and in the rent ( 0 ). 

The rent charges of which we are speaking are 
usually further secured by a covenant for payment, 
entered into by the purchaser in the deed by which 
they are granted. In order to exonerate the executors 
or administrators of such a purchaser from perpetual 
liability under this covenant, it is now provided (p) that 
where an executor or administrator, liable as such to 
the rent or covenants contained in any conveyance on 
chief rent or rent charge, or agreement for such convey- 
ance, granted to or made with the testator or intestate 
whose estate is being administered, shall have satisfied 
all then subsisting liabilities, and shall have set apart a 
sufficient fund to answer any future claim that may be 
made in respect of any fixed and ascertained sum agreed 
to be laid out on the property (although the period for 
laying out the same may not have arrived), and shall 
have conveyed the property, or assigned the agreement 
to a purchaser, he may distribute the residuary personal 
estate of the deceased without appropriating any part 
thereof to meet any future liability under such con- 
veyance or agreement. But this is not to prejudice 
the right of the grantor or those claiming under him 
to follow the assets of the deceased into the hands of 
the persons amongst whom such assets may have been 
distributed. 

The Bankruptcy Act, 1883 (?), provides for the dis- 
claimer by the trustee for the creditors, within the time 
and under the conditions therein specified, of any part 

( O ) Stat. 17 k 18 Viet. c. 97, (q) Stat. 46 k 47 Viet. o. 62, 

m. 10 — 14. s. 65 ; sec Williams on Personal 

( P ) 8tat. 22 k 28 Viot. c. 35, Property, 234, 12th ed. 
s. 28. 
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of the property of the bankrupt, which consist* of land 
of any tenure burdened with onerous covenants or of 
any other property that is not readily saleable, by 
reason of its binding the possessor thereof to the per- 
formance of any onerous act, or to the payment of any 
sum of money (r). The same Act further provides (s) 
that the Court may, on application by any person 
either claiming any interest in any disclaimed property, 
or under any liability not discharged by this Act in 
respect of any disclaimed proport}', make an order for 
the vesting of the property in or delivery thereof to any 
person entitled thereto, or to whom it may seem just 
that the same should he delivered by way of com- 
pensation for such liability* as aforesaid, or a trustee for 
him, and on such terms as the Court thinks just ; and 
on any such vesting order being made, the proi»erty 
comprised therein shall vest accordingly in the person 
therein named in that behalf without any conveyance or 
assignment for the purpose. 

Although rent charges and other self-existing incor- incorporeal 
poreul hereditaments of the like nature are no favourites 
with the law, yet, whenever it meets with them, it a« powubie, to 
applies to them, us far as possible, the same rules to ruieT^^r. 
which corporeal hereditaments are subject. Thus, we 
have seen that the estates which may be held in the one 
are analogous to those which exist in the other. So 
estates in fee simple, both in the one and in the other, 
may be aliened by the owner, either in his lifetime or 
by his will, to one person or to several as joint tenants 
or tenants in common (t), and, on his intestacy, will 

(r) Ah to the effect of a din- under the Bankruptcy Act, 1860, 
claimer by a trustee in bankruptcy stat. 32 A 33 Viet. c. 7 1 , tw. 23, 24. 
of freehold land subject to a rent {«) Stat. 46 k 47 Viet. c. 62, 
charge and burdened with onerous s. 65, subs. 6. 
covenant#, see lit Mercer and (t) Kiri* v. JFaUott, 6 M. & W. 

Moore, 14 C'h. D. 287, decided 266. 
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Tenure an 
exception. 


descend to the same heir at law. But in one respect 
the analogy fails. Land is essentially the subject of 
tenure ; it may belong to a lord, but be holden by his 
tenant, by whom again it may be sub-let to another ; 
and so long as rent is rent service, a mere incident 
arising out of the estate of the payer, and belonging to 
the estate of the receiver, so long may it accompany, as 
accessory, its principal, the estate to which it belongs. 
But the receipt of a rent charge is accessory or incident 
to no other hereditament. True a rent charge springs 
from, and is, therefore, in a manner connected with, the 
land on which it is charged ; but the receiver and owner 
of a rent charge has no shadow of interest beyond the 
annual payment, and in the abstract right to this pay- 
ment his estate in the rent consists. Suoh an estate 
therefore cannot be subject to any tenure. The owner 
of an estate in a rent charge consequently owes no fealty 
to any lord, neither can he be subject, in respeot of his 
estate, to any rent as rent service ; nor, from the nature 
of the property, could any distress be made for such 
rent service if it were reserved («). So, if the owner 
of an estate in fee simple in a rent charge should have 
died intestate, and without leaving any heirs, his estate 
could not escheat to his lord, for he had none. It 
simply ceased to exist, and the lands out of which it 
was payable were thenoeforth discharged from its pay- 
ment (s). The Intestates Estates Act, 1884 (y), now 
enacts that, from and after the passing of this Act, 
where a person dies without an heir and intestate in 
respect of any real estate, consisting of any estate or 
interest, whether legal or equitable in any inoorporeal 

{«) Co. Litt, 47 a, 144 a; 2 lands of the leasee. Co. Litt. 47a, 
Black. Com. 42. But it is said note(l); Bae. Abr. tit. Rent(B). 
that the Queen may reserve a rent (x) Co. Litt. 298 a, n. (2). 

out of an inoorporeal heredita- (y) Stat. 47 k 48 Yict. c. 71, 

ment, for whioh, by her preroga- a. 4, passed 14th August, 1884. 
tive, she may distrain on all the 
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hereditament, whether devised or not devised to trustees 
by the will of such person, the law of escheat shall 
apply in the same manner as if the estate or interest 
above mentioned were a legal estate in corporeal here- 
ditaments (s:). It appears to the editor that tho Courts 
may find some difficulty in applying the law of escheat, 
in pursuance of this Act, to hereditaments which are 
not held of any lord. 

Another kind of separate incorporeal hereditament Common in 
which occasionally occurs is a right of common in gnm. 

This is, as the name implies, a right of common over 
lands belonging to another person, possessed by a man, 
not as appendant or appurtenant to the ownership of 
any lands of his own, but as an independent subject of 
property (a). Such a right of common has, therefore, 
always required a deed for its transfer. 

Another important kind of separate incorporeal here- Advowson*. 
ditament is an advowson in gross. An advowson is 
a perpetual right of presentation to an ecclesiastical 
benefice. The owner of the advowson is termed the 
patron of the benefice : but, as such, ho has no property 
or interest in the glebe or tithes, which belong to the 
incumbent. As patron he simply enjoys a right of 
nomination from time to time, os the living becomes 
vacant. And this right he exercises by a presentation Prmutation. 
to the bishop of some duly qualified clerk or clergyman, 
whom the bishop is accordingly bound to institute to Institution, 
the benefice, and to cause him to bo inducted into it ( b ). induction 
When the advowson belongs to the bishop, the forms 
of presentation and institution are supplied by an act 
called collation (c). In some rare cases of advowsons Collation. 
donative , the patron’s deed of donation is alone suffi- 

(r) See ante, pp. 165—167. (6) l Black. Com. ISO, 191. 

(a) 2 Black. Com. 33, 34. M 2 Black. Com. 22. 
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cient ( d ). And by the Stamp Act, 1870 (e), every ap- 
pointment, whether by way of donation, presentation 
or nomination, and admission, collation or institution 
to or licence to hold any ecclesiastical benefice, dignity 
or promotion, or any perpetual curacy, was subject to an 
ad valorem duty, which is now repealed (/). Where the 
patron is entitled to the advowson as his private pro- 
perty, he is empowered by an Act of Parliament of the 
reign of George IV. (g) to present any clerk under a 
tion. previous agreement with him for his resignation in 

favour of any one person named, or in favour of one of 
two (//) persons, each of them being by blood or mar- 
riage an uncle, son, grandson, brother, nephew, or 
grand-nephew of the patron, or ono of the patrons 
beneficially entitled. Ono part of the instrument by 
which the engagement is made must be deposited within 
two calendar months in the office of the registrar of 
the diocese (/), and the resignation must refer to the 
engagement, and state the name of the person for whose 
benefit it is made (£). 

History of Advowsons are principally of two kinds,— advowsons 
rootorie«?* rectories, and advowsons of vicarages. The history 
of advowsons of rectories is in many respects similar to 
that of rents and of rights of common. In the very 
early ages of our history advowsons of rectories appear 
to have been almost always appendant to some manor. 
The advowson was part of the manorial property of the 
lord, who built the church and endowed it with the glebe 
and most part of the tithes. The seignories in respect 
of which he reoeived his rents were another part of his 
manor, and the remainder principally consisted of the 
demesne and waste lands, over the latter of which we 

(<f) 2 Black. Com. 23. (A) The act reach one or two, 

(e ) Stat. 33 & 34 Viet. c. 97. hut this is clearly an error. 

(/) By stat. 40 Viet. c. 13,8. 13. (») Stat. 9 Geo. IV. c. 94, «. 4. 

(y) Stat. 9 Geo. IV. c. 94. {k) Sect. 5. 
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have seen that his tenants enjoyed rights of common as 
appendant to their estates (/). The incorporeal part of 
the property, both of the lord and his tenants, was thus 
strictly appendant or incident to that part which was 
corporeal ; and any conveyance of the corporeal part 
naturally and necessarily carried with it that part which 
was incorporeal, unless it were expressly excepted. But, 
as society advanced, this simple state of things became 
subject to many innovations, and in various cases the 
inoorporeal portions of property became severed from 
the corporeal parts, to which they hod previously be- 
longed. Thus we have seen (//*) that the seignorv of 
lands was occasionally severed from the corporeal part 
of the manor, becoming a seignory in gross. So rent 
was sometimes granted independently of the lordship or 
reversion to which it had been incident, bv which means 
it at once became an independent incorporeal heredita- 
ment, under the name of a rent neck. Or a rent might 
have been granted to some other person than the lord, 
under the name of a rent charge. In the same way a 
right of common might have* been granted to some other 
person than a tenant of the manor, by means of which 
grant a separate inoorporeal hereditament would havo 
arisen, as a common in grow, belonging to the grantee. 

In like manner there exist at the present day two kinds 
of advowsons of rectories ; an advowson appendant to a 
manor, and an advowson in gross (n), which is a distinct 
subject of property, unconnected with any thing corpo- 
real. Advowsons in gross appear to have chiefly had Origin of 
their origin from the severance of advowsons appendant vow * ,n * 
from the manors to which they had belonged ; and any 
advowson now appendant to a manor, may at any time 
be severed from it, either by a conveyance of the manor, 
with an express exception of the advowson, or by a grant 
of the advowson alone independently of the manor. 

{#») 2 Black. Com. 22; Iitt. 

». 617. 


(/) Ante, pp. 148, 376. 
(#**) Ante. p. 382. 



898 


OF INCORPOREAL HEREDITAMENTS. 


And when onoe severed from its manor, and made an 
independent incorporeal hereditament, an advowson can 
Conveyance never become appendant again. So long as an advowson 
of^an advow- - g a pp en( j an t to a manor, a conveyance of the manor, 

even by feoffment, and without mentioning the appur- 
tenances belonging to the manor, will be sufficient to 
comprise the advowson (0). But when severed, it must 
be conveyed, like any other separate incorporeal here- 
ditament, by a deed of grant (p). 


History of 
advowson* of 
vicarages. 


The advowsons of rectories were not unfrequently 
granted by the lords of manors in ancient times to 
monastic houses, bishoprics and other spiritual corpora- 
tions (</). When this was the case the spiritual patrons 
thus constituted considered themselves to be the most 
fit persons to be rectors of the parish, so far as the 
receipt of the tithes and other profits of the rectory was 
conoemed ; and they left the duties of the cure to be 
performed by some poor priest as their vicar or deputy. 
In order to remedy the abuses thus occasioned, it was pro- 
vided by statutes of Richard II. (/*), and Henry IV. (*), 
that the vicar should be sufficiently endowed wherever 
any rectory was thus appropriated . This was the origin 
of vicarages, the advowsons of which belonged in the 
first instance to the spiritual owners of the appropriate 
rectories as appendant to such rectories (/) ; but many 
of these advowsons have since, by severance from the 
rectories, been turned into advowsons in gross. And 
such advowsons of vicarages can only be conveyed 
by deed, like advowsons of rectories under similar 
circumstances. 


(•) Perk, s.116 ; Co. Litt. 190 b, Williams'* Conveyancing Sta< 
307 a. See AttorHeg-Gmeml v. tutes, 72, 73. 

1 Ton. & Coll. 539 ; (?) 2 Black. Com. 384. 

Hooper v. Harrioo*, 2 Slay & John. (r) Stat. 15 Rich. H. ©. 6. 

SO. (*) Stat. 4 Hen. IV. e. 12. 

Co. Litt. 332 a, 335 b ; *ee (0 Dyer. 351 a. 
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The sale of an advowson will not include the right to Next 
the next presentation, unless made when the church is 
full; that is, before the right to present has actually must to lull 
arisen by the death, resignation or deprivation of the 
former incumbent («). For the present right to present 
is regarded as a personal duty of too sacred a character 
to be bought and sold ; and the sale of such a right 
would fall within the offence of simony , — so called from Hi 
Simon Magus, — an offence which consists in the buying 
or selling of holy orders, or of an ecclesiastical benefice (x ) . 

But, before a vacancy has actually occurred, the next 
presentation, or right of presenting at the next vacancy, 
may be sold, either together with, or independently of, 
the future presentations of which the advowson is com- 
posed (y), and this is frequently done. No spiritual 
person, however, may sell or assign any patronage or 
presentation belonging to him by virtue of any dignity 
or spiritual office held by him, any such sale and assign- 
ment being void (r). Aud a clergyman is prohibits by 
a statute of Anne (a) from procuring preferment for 
himself by the purchase of a next presentation ; but this 
statute does not prevent the purchase by a clergyman of 
an estate in fee or even for life in an advowson, with a 
view' of presenting himself to the living (b). When the Next 
next presentation is sold, independently of the rest of 
the advowson, it is considered as mere personal property, 
and will devolve, in case of the decease of the purchaser 
before he has exercised his right, on his executors, and 
cannot descend to his heir at law (c). The advowson 


(u) Alston v. At lay , 7 Adol. k 
EUi*, 289. 

(x) Bac. Abr. tit. Simony; 
atata. 31 Eliz. c. 6 ; 28 k 29 Viet, 
c. 122. as. 2, 5, 9. 

(y) Fox v. Bishop of (‘hotter, 6 
Bing. 1. 

(z) Stat. 3 A 4 Viet. c. 113, 
t. 42. 


fa) Stat. 12 Anne, istat. 2, c. 12, 
a. 2. 

{h) IT ahh v. Bishop of Lincoln, 
L. K., 10 C. P. 518; Lowe v. 
Bishop of Chester , 10 Q. B. IX 407. 

(e) See Bennett r. Bishop of 
Lincoln, 7 Bam. k Croon. 113; 8 
Bing. 490. 
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Tithes. 


Tithes in 
hands. 


itself, it need scarcely be remarked, will descend, on the 
decease of its owner intestate, to his heir. The law 
attributes to it, in common with other separate incor- 
poreal hereditaments, as nearly as possible the same 
incidents as appertain to the corporeal property to which 
it once belonged. 

Tithes are another species of separate incorporeal 
hereditaments, also of an ecclesiastical or spiritual kind. 
In the early ages of our history, and indeed down to 
the time of Henry VIII., tithes were exclusively the 
property of the Church, belonging to the incumbent of 
the parish, unless they had got into the hands of some 
monastery, or community of spiritual persons. They 
never belonged to any layman until ther time of the 
dissolution of monasteries by King Henry VIII. But 
this monarch having procured Acts of Parliament for 
the dissolution of the monasteries and the confiscation 
of their property (</), also obtained by the same Acts (V) 
a confirmation of all grants made or to be made by 
his letters-patent of any of the property of the monas- 
teries. These grants were many of them made to laymen , 
and comprised the tithes which the monasteries had pos- 
* sesscd, as well as their landed estates. Tithes thus 
came for the first time into lay hands as a new species 
of property. As the grants had been made to the 
grantees and their heirs, or to them and the heirs of 
their bodies, or for term of life or years (/), the tithes 
so granted evidently became hereditaments in which 
estates might be holden, similar to those already known 


(rf) Stat. 27 Hen. VIII. c. 28, 
intituled, “An Aot that all Re- 
ligious Houses under the yearly 
Revenue of Two Hundred Pounds 
shall be dissolved and given to 
the King and his heirs;” stat. 
SI Hen. VIII. <\ 13, intituled. 


“ An Aot for the Dissolution of 
all Monasteries and Abbies;” and 
stat. 32 Hen. VIII. c. 24. 

(*) 27 Hen. VIII. c. 28, s. 2 ; 
31 Hen. VIII. c. 13, ss. 18, 19. 

(/) Stat. 31 Hen. VIII. c. 13, 
s. 18; 32 Hen. VIII. c. 7, s. 1. 
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to be held in other hereditaments of a separate incorpo- 
real nature ; and a necessity at onoe arose of a law to 
determine the nature and attributes of these estates. 
How such estates might be conveyed, and how they 
should descend, were questions of great importance. 
The former question was soon settled by an Act of 
Parliament (<;), which directed recoveries, fines and con- 
veyances to be made of tithes in lay hands, according os 
had been used for assurances of lands, tenements and 
other hereditaments. And the analogy of the descent 
of estates in other hereditaments was followed in tracing 
the descent of estates of inheritance in tithes. But as 
tithes, being of a spiritual origin, are a distinct inherit- 
ance from the lauds out of which they issue, they have 
not been considered as affected by any particular custom 
of descent, such as that of gavelkind or borough-English, 
to which the lands may be subject, but in all cases they 
descend according to the course of the common law (/#). 
From this separate nature of the land and tithe, it also 
follows that the ownership of both by the same person 
will not have the effect of merging the one in the other. 
They exist as distinct subjects of property ; and a con- 
veyance of the land with its appurtenances, without 
mentioning the tithes, will leave the tithes in tho hands 
of the conveying party (i). Tho Acts which have been 
passed for the commutation of tithes (k) affect tithes in 
the hands of laymen, as well as those possessed by +ho 
clergy. Under these Acts a rent oharge, vaiying with 
the price of oorn, has been substituted all over the 


(ff) Stat. 32 Hen. VIII. c. 7, 
i. 7. 

(A) 1 Dot d. Ltuhington ▼. Bit hop 
of Llandaffy 2 New Rep. 491 ; 1 
Ragle on Tithes, 16. 

(») Chapman v. Gaieombt t 2 New 
Cues, 616. 

(*) Stats. 6 & 7 WOL IV. c. 71 ; 
7 Will. IV. k 1 Viet. c. 69 ; 1 k 

W.R.P. 


2 Viet. c. 64 ; 2 k 3 Viet. e. 62 ; 

3 & 4 Viet, c. 16 ; 6 Viet. c. 7 ; 
6 A 6 Viet. c. 64 ; 9 & 10 Viet, 
c. 73; 10 k 11 Viet. o. 104; 14 
k 16 Viet. c. 63 ; 16 k 17 Viet, 
c. 124; 21 k 22 Viet. e. 63; 23 
k 24 Viet. c. 93 ; 36 A 37 Viet, 
c. 42, and 41 A 42 Viet. e. 42. 

D D 


Conveyances 
of tithes. 


Dt*#eont of 
tithe*. 


Tithe* < 
an «1‘ “ 
froti 
laud. 


Commutation 
of tithes. 
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Merger of 
tithe* or rent 
charge in the 
laud. 


for 

the recovery 

of a tithe 
rent charge. 


Titloe of 
honour. 


Office*. 


kingdom for the inconvenient system of taking tithes 
in kind : and in these Acts provision has been properly 
made for the merger of the tithes or rent charge in the 
land, by which the tithes or rent charge may at onoe 
be made to cease, whenever both land and tithes or rent 
charge belong to the same person (/). The payment of 
a tithe rent charge can only be enforced by distress and 
entry tinder the statutory powers in that behalf ; and 
not more than two years 5 arrears can be so recovered (iw). 
Such arrears cannot be recovered by bringing an action 
for the amount due against any person ; for no one 
is personally liable to the payment of a tithe rent 
charge («). 


There are other species of inoorporeal hereditaments 
which are scaroely worth particular notice in a work so 
elementary as the present, especially considering the 
short notice that has necessarily here been taken of the 
more important kinds of such property. Thus, titles of 
honour, in themselves an important kind of incorporeal 
hereditament, are yet, on account of their inalienable 
nature, of but little interest to the conveyancer. The 
some remark also applies to offices or places of business 
and profit. No outline can embrace every feature. 
Many subjects, which have here occupied but a single 
paragraph, are of themselves sufficient to fill a volume. 
Reference to the different works on the separate subjects 
here treated of must necessarily be made by those who 
are desirous of full and particular information. 


(0 Statft. 6 4 7 Will. IV. e. 71, (m) See stat 6 A 7 Will. IV. 

*. 71 ; 1 & 2 Viet. o. 64 ; 2 A 3 c. 71, sa. 67, 81—86. 

Viot. e. 62, i. 1; 9 A 10 Viet. Sect. 67. 

o. 73, •. IS. 
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PART III. 

OP COPYHOLDS. 

Ode present subject is one peculiarly connected with 
those olden times of English history to which we have 
had oocasion to make so frequent reference. Every- 
thing relating to copyholds reminds us of the boron 
of old, with his little territory, in which he was king. 

Estates in copyhold are, however, essentially distinct, 
both in their origin and in their nature, from those 
freehold estates which have hitherto oocupied our 
attention. Copyhold lands are lands holden by copy Definition of 
of court roll; that is, the muniments of the title to 
such lands are copies of the roll or book in which an 
account is kept of the proceedings in the Court of the 
manor to which the lands belong. For all copyhold 
lands belong to, and are parcel of, some manor. An 
estate in oopyhold is not a freehold : but, in construc- 
tion of law, merely an estate at the trill of the lord of 
the manor, at whose will oopyhold estates are expressed 
to be holden. Copyholds are also said to be holden 
according to the custom of the manor to which they 
belong, for custom is the life of copyholds (a). 

Copyhold tenure grew out of tenure in villenage, as Origin of 
has been previously stated (b). The early history of 
tenure in villenage is lost in the obscurity which covers 
English institutions of early times after the settlement 
of the invaders from Germany (c). Villcnagium 9 how- 
ever, of which the word villenage is an adaptation, means 

(#) Co. Cop. •. 32, Tr. p. 68. W See l Stubb*, Const. Hi*t. 

(b) Ante, pp. 28, 147. Cbep. V. 

D D 2 
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V Manus. 


A common 
field. 


Tribal com- 
munity. 


Village com- 
munity. 


either the tenure or the condition of a villanm (d). 
And the word villanm , as originally used, merely de- 
noted a member of a villa, or village agricultural com- 
munity ; a villager, in fact (e). Now, the cultivation of 
land upon the common or open-field system of hus- 
bandry by the members of a village community was a 
feature of English life, which only disappeared within 
the first half of the present century (/). But to trace 
the origin of this common-field system of cultivation 
we are carried back to the earliest stages in the history 
of the occupation of land. A common field, in its last 
stage of development, may be shortly described as a 
large open field of arable land, divided into long strips, 
which were held in severalty (</) by different owners. 
The field was cultivated in a rotation of crops deter- 
mined by the rules of the community, which were 
founded on immemorial custom. The strips were not 
inclosed. And when the field lay fallow, each owner 
of a Btrip of land might put his cattle in to range over 
the whole field, in virtue of his right of common over 
the other strips (//). The earliest form of common-field 
husbandry seems to have been the common ploughing of 
waste land temporarily oocupied by a tribal community, 
whose mode of life was pastoral rather than agricultural, 
and whoso habits were migratory. The cultivation of 
land by a village community argues a permanent settle- 
ment upon the soil, and appears to belong to a later 
stage of social development (/). In our own island, we 


(d) Glanvil (lib. 5) uses 

to denote the condition of a 
•erf (natitw ) ; Bracton usee «••/- 
Unipium in the same sense (lib. 1 , 
c. x, § 3, fo. 6 b), but also uses it 
to denote a holding in Tillenage, 
meaning either the tenure or the 
land held (aee fo. 7. 26, 208 b). 

(#) See Du Cange, Glosaarium, 
tub ▼erb. ; Co. Litt. 5 b. 


(/) See Williams on Com- 
mons, 84 — 102 ; Seebohxu, English 
Village Community, Chap. I. 
sect. 4. 

(y) Ante, pp. 129, 167. 

(A) See unto, pp. 376, 378 ; 
Williams on Commons, 67 ; See- 
bohm, Chap. I. sects. 1—3. 

(*) Seebohm, pp. 369, 370. 
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find traces of tlie tribal system of cultivation remaining 
in Wales till after the Norman Conquest [k). But the 
inhabitants of the South-Eastern parts of Britain 
appear to have practised the cultivation of corn on land 
permanently occupied in times before the Homan in- 
vasion (/). When land has on<*o been placed under 
permanent cultivation by agricultural settlements, it is 
often found that the shocks of national disturbance fail 
to break the continuity of cultivation (m). In Domesday- 
book the ntaneru 7, or agricultural estates, of which an 
account has been given in a previous chapter (n), aro 
generally described as they existed in the time of King 
Edward as well as at the time of the survey. And, 
while we remember that the village communities of 
Domesday had been developed through more than five 
centuries under Saxon institutions, we must not forget 
that they w’ero spread over land which had been tilled 
by the agricultural settlements of the ancient Britons 
and their Roman conquerors. But the history of the 
growth of the maneria , which we find established in 
England under the last Saxon kings, is too obscure to be 
discussed in the pages of an elementary law book. Wo Twmre in 
shall therefore take up tenure in villeiiago in the form 
which it had assumed after centuries of agriculture at the 
time of the Norman Conquest. As we have seen (o), the 
Domesday survey discloses a land covered with agri- 
cultural estates, each belonging to some freeholder, and 
cultivated in common fields by the tiUnni, the inhabi- 
tants of the riila or manerinm (jj). As regards personal 
staim, the r Ulan ns of the time of the Conquest appears 
to have been a free man (q) : but the conditions on 

Seebobm, Chap. VI. ; an© («) Ante, pp. 140, 147. 
also Appendix C., poet. (o) Ante, pp. 145—147. 

(I) See Seebobm, Chap. VII. ( p ) See Seebobm, Chap. III. 

g (q) JUctttudin** Singular**** Per- 

(e») See Seebobm, Chap. XI. *o**n<m t Ancient Lair* and Inati- 
• 2, aa to local evidence of long tutea of E ngl a nd, pp. 185, 180 ; 
continuity of English village*. Kemble, Saxooa in England, 
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which he held his land were servile. His holding, it 
will be remembered, consisted of a house and a certain 
number of strips of land scattered throughout the com- 
mon fields of the vill (r). He possessed this land as 
the tenant of the owner of the estate, upon the condition 
of performing the servioes due in respect of his holding. 
These services were determined by local custom (a). 
They seem generally to have included certain payments 
in money and in kind: but the chief service of the 
viUanm was to work for his landlord. He had to 
plough his landlord’s demesne land, and to sow and to 
reap and to mow thereon, according to the time of year; 
and sometimes he had to do other work, as he was bid. 
But the amount of work which could be required from 
a villantis was regulated by custom, and seems to have 
varied a good deal in different places (t). Custom, it 
is thought, must also have controlled the transmission 
of the holding on the tenant’s death («). 

As we have seen (t>), in the course of two centuries 
after the Conquest, the constitution of the manerium of 
Domesday appears to have changed. By the time of 
Edward I, the manerium itself, the estate of the free- 


• Yardland. 


Vol. I. pp. 215, 323; Stubbs, 
Const. Hint. §§ 37, 132, Vol. I. 
pp. 78, 426, 2nd ed. ; Seebohm, 
pp. 127, 165. Note that the In- 
quuitio Mlitnti* (survey of the 
lando of the tnonka of Ely) was 
taken on the oaths “ vioeoomltis 
seine et omnium baronum et 
eorum franoigenanam et totius 
centuriatus, preebyteri, propositi, 
mi tUUmi uniusouj usque villm ; ” 
Domesday, ill. 497; Seebohm, 
p. 83; Stubbs, Select Chart an, 

p. 86. 

(r) The holding of a viQmuu 
is Tesy generally found to be a 
rirgate or half a Tirgate of land. 
The Latin word ttryafa (a 


of rods) is used to translate tho 
Saxon term yardland A Tirgate 
or yardland varied in extent ; but, 
on an average, it appears to have 
comprised thirty acres, i.e. ten 
scattered acre-strips in each of 
the three common fields of the 
vill; see Seebohm, Chap. II. 
88. 2 —4 . 

(«) See Ibetihtditm Smyulmrum 
Ancient Laws and 
Institutes of England, pp. 185 — 
189. 

M See Seebohm, Chap. IL 
•a. 6 — 12 ; Gh. V. as. 2, 4, 6, 7. 

M ®n«behm, pp. 76, 71, 

176 , m. 

W Ante, pp. 147, 148, 161. 
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holder, has beoome a manor held generally by the feudal 
tenure of knight’s service ; and the moat important olaaa 
of tenants of the manor are not the tMnu, but the free 
tenants holding in socage tenure, and doing suit at the 
Court Baron (*). Tenure in villenage, with its labour* 
services, is now contrasted with free tenure by military 
service or in socage ; and it appears that the tenant in 
villenage may he either a free man or a serf (y). The 
moaning of the word villanut has also been modified ; 
and it is now used to denote either a tenant in villenage 
(whether free or unfree), or one who is in personal con- 
dition a serf (s). Bracton (a), writing in the time of 
Henry HI., describes tenure in villenage as being either 
absolute ( purum ) or privileged. Aooording to Bracton, 
the in absolute villenage holds by uncertain and 

unlimited services ; he has to do what be is bid, may be 
taxed at the will of the lord, and has to pay the mer- 
chetum , or fine for the privilege of giving l»is daughter 
in marriage. The burthen of the merchetum is incident 
to the statue of a serf only, and not to that of a free 
m.m But a free man may hold land in absolute 
villenage ; and in such a case he must perform the ser- 
vices, if he wish to continue in the occupation of his 
holding. And if a free man paid the merchetum, he 


(* ) It is not dear how this 
change took place. It if thought 
th at it may partly hare resulted 
from grant* of land out of the 
lord* a demesne to be held by free 
t enu re, and enfranchisement of 
the holdings of the tilUni (that 
Is, granting them their h o ld in gs 
to be held by free sendees) ; see 
Bracton* lib. 1, c. xi, to. 7 ; lib. 
2, c. riii, $ 2, to. 26a; lib. 4, 
e» xxriii, \ 6, fo. 209 a ; Britton, 
Jib. a, e. ii, H 8, fo. 184»; 
Stat JSxUmts MaMtrii ; Statutes of 
the Beebe, L p. 242 ; Seebohm, 


Chap. III. s. 8 f Compare the 
Domesday of St. Paul's with the 
Exchequer Surrey of the ssme 
manors, Domeeday, i. 136 a ; ii. 
12 b. 

(y) Bracton, lib. 4, c. xxriii, 
I, 6, fo. 207 a, 208 b. 

(s) See Bracton, lib. 4, o. 

1 6, to. 208b, where he also 
used the word torn* in speaking 
of the personal ttstuso f a serf; 
see also lib. 1, oe. ri, x, fo. 4 b, 
6 b. Olantril (Ub. 6) calls a 
serf naiirtu, 

(s) Fo. 7, 26, 208b. 



408 


OF COPYHOLDS. 


would pay it as an incident of his tenure, and not of his 
status (b). Privileged villenage is to hold land under 
an agreement with the lord at fixed services of a servile 
nature, which are determined by the agreement. Either 
a free man or a serf can hold in this way. Another 
kind of privileged villenage is the tenure called vil- 
Innum socagium , which is the tenure of those who hold 
land of manors in the ancient demesne of the Crown (c) 
by fixed services of a servile nature. Such tenants can 
not be ejected, so long as they perform their services ; 
nor can they be compelled to remain in the occupation 
of their holdings, and therefore they are called free. 
But they cannot alien their tenements by gift (d), or 
transfer them to others, any more than serfs can ; and 
therefore, if their holdings are to be transferred, they 
surrender them to the lord or his steward, who delivers 
them to others to hold in villenage. 

Growth of the The law of copyhold tenure seems to have grown up 

hoTd°tonuro.* 118 eus l° ra8 > which regulated the holding of land in 
villonage, developed into rights, and personal servitude 
died out. As the history of tenure in villenage goes 
back fax beyond the Norman Conquest, it is thought 
that, in some places at least, the villanm of the time of 
the Domesday survey must have enjoyed practical secu- 
rity of tenure and the transmission of his holding by 
inheritance (c). Be this as it may, in Domesday the 
rillani appear as tenants on the manerittm of a freeholder. 
And ever since the law has been that the lord is the 
freeholder of land held of him in villenage or as oopy- 
hold. This is the starting point of the law of copy- 
holds ; which then proceeds to declare that oopyholders, 

(A) Brecton, fo. 199 b, 200 a. demesne ; see next chapter. 

(r) Ante, p. 160. This tenure (d) See ante, p. 174. 

seems to hare given rise to the (#) See Pollock, Land Lews, 

tenure celled customary freehold App. C. 
found in manors of ancient 


Customary 

freeholds. 


Privileged 

villenage. 


Villanum 

tocagium. 
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though nominally tenants at the ml/ of the lord, arc yet 
the holders of the estates permitted by the custom of 
the manor, and now secured to them os rights. In 
records of the time of Edward I. we find the tenants in 
villenage, whether free men or slaves, practically repre- 
sented as the tenants at the will of the freeholder of a 
manor, according to the custom of the manor (/) ; and 
there are instances recorded of customary transmission 
by inheritance and alienation of a holding in villen- 
age (g). Copyhold tenure seems to have gained ground 

(f) In the Hundred Rolls of 7 Edw. I. (survey of the counties of 
Bedford, Buckingham, Cambridge, Huntingdon and Oxford), it in 
generally noted what land the* lord of the manor ha* in his own 
demesne, and what land he ha* in villenage (ace fo. 3*1, 334, 453, 003, 
706); but the tenants in villenage aro throughout nqiresmbMl an 
holding by customary Her vices, which are usually specified in detail. 
In Bedford and Bucks the tentuAi in villenage an* gimerally noted to 
hold by money rent, or W'ork to the same value ; but it is usually 
recorded that they are sen t and have to pay the merehot ; see fo. 321, 
324, 334 — 349. In Cambridge the morchct is rare ; the tenants in 
villenage generally hold by labour services, but the amount of work 
due by custom is sjjeeified, and often a jav uniary value is set upon it ; 
w*o find tenants in villenage at rents in money, kind and work deaoritxxl 
as custumaru (fo. 417 — 420, 422, 425, 427), also as bonds (fo. 423, 42$) ; 
and we find tenants in villenage, who paid the merchet, called ran* 
iumaru (fo. 609, 610, 623, 630, 636- 54 P„ also wrri (fo. 64H, 

In Hunt* and Oxon the tenants in villenage hold chiefly by hjh 
customary labour services, on which a money value is often set. The 
merchet is very common in Hunts. In Oxon many eustumarn (see 
fo. 691, 714, 716) and «rri are found, who do not pay the mirehet; 
but we also find ctUam , srrri, natin (see fo. 823 et soq.) and con* 
suetudinarii (fo. 754) who are liable to pay it. 

(y) Hundred Rolls, fo. 403 (( ’ambridge) Custumarii de Cost re ton* 
solebant tencre dimidiam virgatam terra*, sed quidum eoruridem par* 
tera terra rum suarum vendiderunt secundum usum xnantTU.'* Fo, 669 
(Hunts, Villa de Eynesbur')-~“ Roger Balle vilianns tenet dimidiam 
virgatam teme quie continet xviii acres per consuetudines sub- 
scriptas, videlicet, operebitur qualibet septimana per ii dies, scilicet, 
die Lump et die Mercurii, usque ad meridiem ad voluntatem dotnini, 
et si habeat carucam arebit qualibet die Veneris per annum usque 
ad meridiem vel operebitur ad voluntatem domini, et falcabit I 
rod am prati tempore fal cation is et quando falcabit in magus* preto 
cum convillanis habebit unum pastom et falcabit per totum diem ; et 
dat per annum duaa gallinaa et ipse et convillani dant per annum lx 
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with progress varying according to the customs and 
circumstances of particular manors and districts. Com- 
mutation of the labour services for money rents was 
doubtless one of the chief causes of the change from 
tenure in villenage' to copyhoH tenure ; and this com- 
mutation appears to have been made at different 
periods in different parts of the oountry (A). The 
tenure came to be called copyhold, because the tenants 
had no other evidence of title, save copies of the Court 
rolls (t). Besides the Court Baron of a manor, in which 
the free tenants were both suitors and judges (A), the 
lord of a manor held a Court, afterwards called a Cus- 
tomary Court (/), for the tenants who held land of 
him in villenage. In this Court the lord only, or his 
steward, was judge (m ) . The oustoms relating to the 
holdings of the tenants in villenage were proved by the 

altilea. Item si moriatur uxor rjus rel Jiiii tenebunt terrain per easdem 
consuetudines sine gersuma (fine) vel herietto. Habet et dicta Comi- 
tissa (the lady of the manor) in eadem villa xvii villanos quorum 
quilibot tenet dimidiam virgatam terra per easdem consuetudinee.” 
Thomas de Berkle and Johanna his wife held land in the same vill 
of the same lady by free tenure, and they had xxv v iUani y each of 
whom held half a virgate of land by the same oustoms as the villani 
of the lady of the manor. Fo. 768 (Oxon, Manor of Chalgrave) — 
Tenants in villenage, some of a virgate, others of h^lf a virgate, 
holding by labour services, described with extreme minuteness and 
not in any way commuted, who had to pay the merohet and leirwite 
(a fine for the unchastity of a daughter). It is noted of the rilla»us t 
“Item si obierit dominus habebit melius averium quod habet ad 
lioriettum ot per ilium hcriettum sedebit uxor ejus vidua per unum 
annum et unum diem et si ulterius vidua esse voluerit faciet volunta- 
tem domini. Item heres ejus terrain patris sui emere debet secundum 
voluntatem domini.* * See also fo. 770, 771 (Oangulvesdene). These 
are the only instances, which the editor has found in the Hundred 
Rolls, where a custom is roeerisd of alienation of, or hereditary 
suooesskm to, a holding in villenage : but it is not to be suppoeed that 
these are the only i n st an o es where such a custom existed. 

(h) See note (/) on preceding (I) 2 Watkins on Copyholds, 4, 

ge. 6; 1 Scciven cm Copyholds, 5, 6, 

(•) Utt. a. 76. Sid ed. 

(*) Ante, pp. 142, 160. {*») Oo, Iitt. 62 a. 
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entries made in the rolls, which formed the records of 
the proceedings of this Court (##). These records are Court 
the Court rolls, which alone can furnish evidence of 
the custom, by virtue of which the copyholder claims 
his estate ; and copies of the entries made therein were 
given to the tenants and kept by them as muniments of 
title (o). 

Littleton, who wrote in the reign of Edward IV., 
describes ( p ) tenant by copy of Court roll as holding °* 

lands in fee simple, fee tail, or for life at the will of * ,mJ 

the lord, according to the custom of the manor, in virtuo 
of an immemorial custom within that manor, that lands 
should be 60 held. He mentions the customary estates 
of such tenants, of which they cannot bo unjustly de- 
prived (q) ; and describes the manner in which it is 
customary for them to alienate their holdings (/•). 

Littleton, however, also describes (*) tenure in villen- 
age as being most properly when a villein holdeth of a 
lord, to whom he is a villein, certain lands according to 
the custom of the manor, or otherwise, at the will of 
the lord, and to do to his lord villein service, os to 
carry out the dung of liis lord and spread it on the 
lord’s land, and such like. And he says that some free 
men hold their tenements according to the custom of 
certain manors by such services; and their tenure is 
also called tenure in villenage, and yet they are not 
villeins; for no land holden in villenage, or villein land, 
nor any custom arising out of the laud, shall ever make 
a free man villein. It appears from this passage, that 
in Littleton’s time the word riilatms or villein had 
almost entirely lost its old meaning (/), and was gene- 
ses Seebohm’i account of (p) Sect. 73. 
the Court Bolls of the Manor of (q) Sects. 76, 77, 61, 82. 

Windalow during the reign of (r) Sects. 74, 78, 79. 

Edward HI. ; Eng. VilL Comma- (s) Sect. 172. 

niiy, pp. 20—32. (<) See rate, pp. 404, 407. 

(s) Co. Lit*. 68*. 
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Copyhold 

estate*. 


Copyholds c 
inheritance. 


Villein* 
regardant 
in gross. 


rally used to signify a serf (u). It may also be inferred 
from Littleton’s treatise that, in his time, copyhold 
tenure had partially, but not altogether, superseded 
tenure in villenage. With the extinction of personal 
servitude after Littleton’s day (x), the term tenure in 
villenage seems to have become obsolete ; and the tenure 
itself has survived only in the form of copyhold tenure. 


The estates, for which land may be holden in copy- 
hold tenure, and the modes of alienation thereof and 
succession thereto, arc the outgrowth of local customs, 
which in many cases are doubtless of great antiquity (//). 
In these matters the law is now determined by the 
custom of each particular manor. In those manors, in 
which it was the custom that the heir of a tenant in 
villenage should be admitted to suoceed to his ancestor’s 
holding, the interest of the copyholders developed into 
customary estates of inheritance analogous to freehold 
estates. Such estates descend, not to the heirs at com- 
mon law, but to the customary heirs (s) ; that is, to 
those relations of a deceased tenant, who by the custom 
of the manor have from time immemorial been admitted 
to succeed to his holding as liis heirs. Sometimes the 
customary course of descent is analogous to the course 
of dosoent prescribed by law in the case of freeholds. 
But in many cases, quite a different course of descent 


(w) Littleton (sect*. 181 — 1 83), 
describes villeins os being- either 
rrganimit or in prott. Villeins 
regardant were annexed to a 
manor, and would pass by a con- 
veyance thereof; for the trans- 
fer of villeins in gross a deed 
waa always required. It may be 
interesting to the student of 
analytical jurisprudence to note 
that, apparently, a villein must 
have been a purely incorporeal 


hereditament ; see ante, pp. 13, 
288, 374. 

(x) See Elton, Custom and 
Tenant Right, 29; Pollock, Land 
Laws, App. C. 

(y) See PoUock, Land La* a, 
App. C. ; Elton, Origins of Eng- 
lish History, Ch. VIII. ; Elton, 
Custom and Tenant Right, App. 
I). 

(•) Do* d. G rrm</ v. 6'«rnW, 
2 B. * Ad. 87. 
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is prescribed by the custom of the manor (a). The 
memory of the time when the tenant's heir was admitted 
to succeed by virtue of a custom only, and not as of 
right, is preserved by the fine, wliich the lord is gene- 
rally entitled to exact on the heir’s admission (ft). And 
the form of transfer by favour of tho lord is also pre- 
served in tho mode of alienation of such estates ; for 
the copyholder canuot convey his estate directly to 
another, but must xur render his holding to his lord, who 
will then admit the alienee to be his tenant at tho cus- 
tomary services on payment of tho customary fine. 

In the Midland and South-Eastern counties tho pre- 
vailing customs have admitted of copyhold estates of 
inheritance analogous to freehold estates. But in some 
manors within those counties, and in other parts of tho 
countiy r (r), the copyhold tenant is admitted to hold for 
liis own life only, or for tho lives of himself and another 
or others, or for a term of years only. In such coses, 
he may, by virtue of an immemorial custom, have the 
right either to nominate his successor, or to renew tho 
lives or the term on payment of a certain fine: but 
otherwise he will have no right of renewal (d). 


It was long before the estates of copyholders were 


secured to them by clearly 
be enforced in the King 
custom. It appears from 

(а) Sec 2 Wat. Cop. App. III., 
4th ed. ; Re Smarts 18 Ch. D. 165. 

(б) Cf. note (c) to p. 21, ante. 

(r) Chiefly in the West of Eng- 
land. 

(d) See 1 Scrir. Cop. 422 — 
427, 3rd. ed. ; Watkins on Copy- 
holds, 4th ed. VoL I. pp. 62, n., 
71, n., 122, n., 372-374 ; Vol. 
II. p. 214, n. t and App. III. ; 
Elton, Custom and Tenant Eight, 
pp. 31, 32, 63—72; and App. C. 


defined rights, which could 
s Courts (c), instead of by 
Bracton’s Treatise (/) that 

i» It must be remembered that 
the development of tho King’s 
Court may be Mid to date only 
from the reign of Hen. II. ; see 
Stubbs, Const. Hist. ) 163, Vol. 
I. p. 694, 2nd ed. 

(/) See to. 7 a, 26 b, 168 b, 
190, 197 b, 207 a, 208 b, 210 b, 
273 b. It does not follow that 
he had no remedy in the lord’s 
Court in Bracton’s time ; see fo. 
7 a, 200 a. 


Copyholds for 
lives, 


tho develop- 
ment of oopl 
holders’ 
rights. 
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if a tenant in villenage were ejected by any person 
other than his landlord, the King’s Courts did not 
recognize that he had any right of his own to reoover 
possession of his holding. If a tenant in absolute vil- 
lenage (g) were ejected by his landlord, in Braoton’s time 
he seems to have had no reoognized legal right to re- 
oover possession, being regarded by the law strictly as 
a tenant at the will of his lord. But a tenant in privi- 
leged villenage at servioes fixed by agreement with the 
lord (A), seems to have acquired by the agreement a 
right against the lord personally, in virtue of which 
he might possibly recover possession, if ousted by the 
lord (•). And Braoton says that those, who held land 
by the tenure of r illanum socagium , oould not be ejected, 
as we have seen (A 4 ). In the reign of Edward III., 
however, a case occurred in which the entry of a lord 
on a tenant by copy of Court roll was adjudged lawful, 
because the tenant did not do his services, by which 
he broke the custom of the manor (/). This seems 
to show that the lord oould not, at that time, have 
ejected his tenant without cause (w). It was laid down 
in the reign of Henry VI. that a tenant by copy of 
Court roll should have a remedy in Chanoery against 
his lord who ousted him («). And in the reign of 
Edward IV. the right of the oopyholder to enjoy his 
customary estate, as against his lord, was finally esta- 
blished ; for it was agreed a copyholder might have an 
action of trespass against a lord who unjustly deprived 
him of possession (0). 

As against other persons than the lord, the estate of 
the oopyholder seems to have been earlier secured to 

Ante, p. 407. (m) 4 Bap. 21 b. 

(A) Ante, p. 40S. (») Fits. Abr. tit. Sabpama, 

(0 See Braoton, to. 26 b, 168b, pL 21 ; eee Co. Oop. e. 9 ; Amdrewt 
208 b, 209 a, 190 b, 200 a. ▼. MuU*, 4 K. k J. 302. 

(A) Ante, p. 40S. (•) Year Book, 7 Edw. IV. 18, 

(0 Tear Book, 42 Edw. HI. pi. 16; 21 Edw. IV. 80, pi. 27 ; 
, pi. 0. lift. as. 77, 82, 84, 132. 
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him, as of right . But he was not protected by the 
King's writ, for he oould only assert his rights in the 
lord's Court by proceedings in the nature of real 
actions acoording to the custom of the manor (p). And 
he oould not appeal from the judgment of the lord to 
the King's Courts of Law ; but his only remedy against 
the false judgment of the lord was in the nature of 
a petition in Chancery (g). Copyholders* rights were 
finally secured in the reign of Elisabeth, when it 
was decided (r) that a copyholder might recover posses- 
sion of lus holding, from his lord as well as from a 
stranger, in an action of ejectment, whioh he oould bring 
at common law. For this action was in form fouuded 
upon a lease for a year made by the copyholder, which 
was good at common law, and the ejectment of the 
lessee after entry (s). 


(/>) See 13 Ric. II. Fitz. Abr- 
tit. Faux Judgment, pi. 7 ; Year 
Book, 2 lion. IV. 12, pi. 49 ; 1 
Hen. V. 11, pi. 24 ; 4 Rep. 21 b; 
Litt. 8. 76 ; 1 Scriv. Cop. 662 et 
scq. 3rd ed. 

See Fit*. Abr. ubi sup. ; 
Year Book, 14 Hen. IV. 34, pi. 


61 ; 4 Rep. 30 b ; VattishuC $ 

4 Vin. Abr. 385 ; Eduard* 

Lane, 98 ; Ash v. Hoyle , 1 Vena. 
367; Co. Litt. 60 u; 1 Scriv. 
Cop. 682, 3rd ©d. 

( r ) Mel with v. Lultr, 4 Rep. 
26 a ; «e© l Scriv. Cop. 653 et 
aef|. 3rd od. 


(*) For more than two centime* before the year 1 852, the usual Action of 
method of trying the freehold title to land was by action of ejectment, rjoetment 
founded upon a fictitious lease, and the ouster of the 1 etwee after entry 
(see ante, p. 217). Thin action wan originally the remedy of the 
leaseholder only (ante, p. 16), but was adopted by freeholder! in order 
to avoid the dangers raised by the technicalities of the old real 
actions. Proceedings by a freeholder in ejectment became well estab- 
lished, the Courts obliging any person, who wished to defend such an 
action, to admit or confess the supposed lease, entry, and ouster (see 
Black. Comm. 200—206). Such actions were brought in the name of 
a fictitious plaintiff, usually styled John The, on the demise or lease of John Doe. 
the real claimant, who was called the lessor of the plaintiff. Copy- 
holders* customary plaints in the nature of real actions were encum- 
bered with technicalities similar to those of the real actions at common 
law (see 1 Scrir. Oop. 662 et seq. 3rd ed.) ; so copyholders of course 
pre fe rred to bring the common law action of ejectment after they were 
permitted to use it. The old proceedings in ejectment were abolished 
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Action for the 
recovery of 
land. 


Copyhold estates, then, are now rights over land, which 
avail against all the world and can be specifically 
enforced, just as much as freehold estates are ; and are 
therefore properly included in what is called real pro- 
perty ( t ). 

by the Common Law Procedure Act, 1862, when John Doe’s earthly 

career came to an end. That Act provided a simpler form of action 

of ejectment (stat. 15 & 16 Viet. c. 76, ss. 168 — 221), which was in 

use until the Judicature Acts came into operation in the year 1875. 

Since then the only proceeding given for trying the title to land has 

been termed an action for the recovery of land. This action may be 
« 

brought by freeholder, copyholder, or leaseholder, to recover the pon- 
sesaion of land ; see Rules of the Supreme Court, 1883, Orders II. 
(r. 3), III. (r. G), XII. (rr. 25-29), XVIII. (r. 2), XXI. (r. 21), 
XLII. (r. 6), XLVII., and Appx., A. Pt. III. s. 4, C. s. 7, H. No. 8. 
(t) See ante, note (r) to p. 14. 
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CHAPTER I. 

OP ESTATES IN COPYHOLl*. 

With regard to the estates which may he holden in Knutan in 
copyholds, in strict legal intendment a copyholder can 
have but one estate ; and that is an estate at will, the 
smallest estate known to the law, being determinable at 
the will of either party. For though custom has now 
rendered copyholders independent of the will of their 
lords, yet all copyholds, properly so called, are still ex- 
pressly stated, in the Court rolls of manors, to Ik? holden 
at the will of the lord (a ) ; and, more than this, states 
in copyholds are still liable to some of the incidents of 
a mere estate at will. We have seen that, in ancient 
times, the law laid great stress on the feudal possession, 
or wixin, of lands, and that this possession could only be 
had by the holder of an estato of freehold, that is, an 
estate sufficiently important to Ik? held by freo tenure (//). 

Now in early times after the Conquest, the occupants of 
land in villenage, however much they may have been 
protected from disturbance by force of custom, wero 
regarded by the law as mere tenants at the will of the 
freeholder of a manor, having no independent right of 
their own to the possession of their holdings. It was 
considered, therefore, that the lord alone had the right 
to the possession of all land occupied by his tenants in 
villenage (e). In other words, the lands held by such 
tenants, who afterwards came to be called copyholders, 
still remained part and parcel of the lord’s manor ; and 

(a) 1 Watk. Cop. 44, 45; l 151,171,172. 

Scrir. Cop. 605. ( r j 8** •***• I P* 408 » 40 #» 41 

(5) Ante, pp. 28, 145 140, 414. 

w.n.v. 
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The lord is 
actually seised 
of all the 
copyhold 
lauds of his 
manor. 


The lord has a 
right to mines 
and timber. 


Lease of 
copyholds. 


the freehold of these lands still continued vested in the 
lord. And this is the case at the present day with regard 
to all copyholds. The lord of the manor is actually 
seised of all the lands in the possession of his copyhold 
tenants (d). He has not a mere incorporeal seignory 
over these as he has over his freehold tenants, or those 
who hold of him lands, once part of the manor, hut 
which were anoiently granted to be held for estates in 
fee ample by free tenure (e). Of all the copyholds he 
is the feudal possessor ; and the seisin he thus has is not 
without its substantial advantages. The lord having a 
legal estate in fee simple in the copyhold lands, possesses 
all the rights incident to such an estate (/), controlled 
only by the custom of the manor, which is now the 
tenant’s safeguard. Thus he possesses a right to all 
mines and minerals under the lands (g)> and also to all 
timber growing on the surfaoe, even though planted by 
the tenant (/»). These rights, however, are somewhat 
interfered with by the rights which custom has given to 
the copyhold tenants ; for the lord cannot come upon the 
lands to open his mines, or to cut his timber, without 
the copyholder’s leave. And hence it is that timber 
is so seldom to be seen upon lands subject to copyhold 
tenure (/). Again, if a copyholder should grant a lease 
of his copyhold lands, beyond the term of a year, without 
his lord’s consent, such a lease would he a cause of for- 
feiture to the lord, unless it were authorized by a special 


(ri) Watte. Descents, 51 (59, 
4th ed.). 

(<■) Ante, pp. 374, 375. 

(/) Ante, p. 103. 

(f) 1 Watk. Cop. 333 ; 1 Scriv. 
Cop. 25, 608. 8ee Bower y. Jfisr- 
lam, 2 De G., F. k J. 415; 
Hartley v. Granville, 8 Ch. Dir. 
826. 

(A) 1 Watk. Cop. 882 ; 1 Seri?. 
Cop. 499. 


(«) There is a common proverb, 
“ The oak scorns to grow except 
on free land.” It is certain that 
in Sussex and in other parts of 
England the boundaries of oopy- 
holds may be traced by the entire 
absence of trees cm one side of a 
line, and their luxuriant growth 
on the other. 3rd Hep. of Beal 
Property Commissioners, p. 15. 
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custom of the manor ( k ). For such an act would be im* 
posing on the lord a tenant of his own lands, without 
the authority of custom ; and custom alone is the life of 
all oopyhold assurances (/). So a oopyholder oonnot W«*u, 
commit any waste, either voluntary, by opening mines, 
cutting down timber or pulling down buildings, or per- 
missive, by neglecting to repair. For the land, with 
all that is under it or on it, belongs to the lord : the 
tenant has nothing but a customary right to enjoy the 
occupation ; and if he should in any way exoeed this 
right, a cause of forfeiture to his lord would at onoe 
accrue (w). 

A peculiar species of oopyhold tenure prevails in the 
north of England, and is to be found also in other parts 
of the kingdom, particularly within manors of the 
tenure of ancient demesne (n) ; namely, a tenure by 
copy of Court roll, but not expressed to be at the will 
of the lord. The lands held by this tenure are deno- Customary 
minated customary freeholds. This tenure has been frwhoW ** 
the subject of a great deal of learned discussion (o) ; but 
the Courts of law have now decided that, as to these 
lands, as well as to pure copyholds, the freehold is in 

(k) 1 Watk. Cop. 327 ; 1 Scriv. grant to a tenant of oopyhold or 
Cop. 644; Doe d. Jtobinso n v. ouatomary land, parcel of a manor 
j BousJUld, 0 Q. B. 492. comprised in the settlement, a 

(/) * By the licence of hie lord, licence to make any each leans * Lease of 

a oopyholder may grant a lease of that land, or of a specified copyhold* by 
for any term warranted by the part thereof, a* the tenant for of 

lioenoe. Such a lease take* effect life ia by this Act empowered to 
at common law oat of the seisin make of freehold land (ante, 
of the freeholder of the manor, p. 36). See Williams’s Convey- 
who cannot, therefore, authorise andng Statutes, 314 — 317. 
a longer lease than is warranted (a) 1 Wttk. Cop. 331 ; 1 Scriv. 
by his own estate in the manor, Cop. 626. See Do* d. Grubb v. 
or sun* power given to him by a Esrl of Burlington, 6 Barn, t 
settlement or by statute. By the Adol. 607. 

Settled T^«d Act, 1882 (stat. 46 (») Britt. 164 b, 166 a. See 

* 66 Viet. c. 38, s. 14), a tenant ante, pp. 160, 408. 
for life a settlement may («) 2 Scriv. Cop. 666. 

B K 2 
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The freehold 
it in the lord. 


Freehold in 
the tenant. 


the lord, and not in the tenant (p). If a conjeoture 
may be hazarded on so doubtful a subject, it would 
seem that these customary freeholds were originally 
held at the will of the lords, as well as those proper 
copyholds in which the will is still expressed as the 
condition of tenure (q) ; but that these tenants early 
acquired a right to hold their lands on performance of 
certain fixed services as the condition of their tenure (r) ; 
and the compliment now paid to the lords of other 
copyholds, in expressing the tenure to be at their will, 
was, consequently, in the case of these customary free- 
holds, long since dropped. That the tenants have not 
the fee simple in themselves appears evident from the 
fact, that the right to mines and timber, on the lands 
held by this tenure, belongs to the lord in the same 
manner as in other copyholds (*). Neither can the 
tenants generally grant leases without the lord’s con- 
sent (t). The lands are, moreover, said to be parcel of 
the manors of which they are held, denoting that in 
law they belong, like other copyholds, to the lord of 
the manor, and are not merely held of him, like the 
estates of the freeholders (m). In law, therefore, the 
estates of these tenants cannot, in respect of their lords, 
be regarded as any other than estates at will, though 
this is not now actually expressed. If there should 
be any customary freeholds in which the above cha- 


( p) Stephen ton v. Hitt, 3 Butt. 
1273 ; Pot d. Reay v. Huntington , 
4 East, 271 ; Poe d. Cook r. Pan- 
vert, 7 East, 299 ; Burrell v. j Dodd, 
3 Boa. & Pul. 378 ; Thompeon v. 
Hardinge , 1 C. B. 940. 

(?) See Bract, lib. 4, fal. 208 b, 
209 a; Co, Cop. a. 32, Tr. p. 67. 
In Stephenton v. Hitt , 3 Burr. 
1278, Lord Mansfield says, that 
copyholders had acquired a per- 
manent estate in their lands be- 
fore these persons had done so. 
But he does not state where he 


obtained his information. 

(r) Soe ante, pp. 408, andn. (<•), 
414. 

(t) Poe d. Reay v. Huntington , 
4 East, 271, 273 ; Stephenton v. 
Hitt, 3 Burr. 1277, arguendo; 
Puke of Portland ▼. Hill, V.-C. 
W., Law Hep., 2 Eq. 765. 

( t ) Poe ▼. Panvert, 7 East, 299, 
301, 314. 

(a) Burrell v. Dodd, 3 Bos. & 
Pul. 378, 381 ; Poe r. Panvert, 7 
East, 320, 321. 
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ractenstics, or most of them, do not exist, such way 
with good reason be regarded as the actual freehold 
estates of the tenants. The tenants would then possess 
the rights of other freeholders in fee simple, subject 
only to a customary mode of alienation. That such a 
state of things may, and in some eases does, exist, is the 
opinion of some very eminent lawyers (.r). But a re- 
currence to first principles seems to show that the ques- 
tion, whether the freehold is in the lord or in tho 
tenant, is to be answered, not by an appeal to learned 
dicta or conflicting decisions, but by ascertaining in 
each case whether the well-known rights of freeholders, 
such os to cut timber and dig mines, are vested in tho 
lord or in tho tenant. 


It appears then, that with regard to tho lord, a Copyholders, 
copyholder is only a tenant at will. But a copyholder, m 

w r ho has been admitted tenant on the Court rolls of a similar 
manor, stands, with respect to other copyholders, in 
a similar position to a freeholder who lias the seisin, having the 

* ffOIHlt). 

The legal estate in the copyholds is said to be in such 
a person in the same manner as the legal estate of 
freeholds belongs to the person who is seised. The 
necessary changes which are constantly occurring of 
the persons who from time to time are tenants on tho 
rolls, form occasionally a source of considerable profit 
to the lords. For by the customs of manors, on every 


(j-) Sir Edward Coke, Co. Litt. 
59 b; Co. Cop. wet. 32, Tracts, 
p. 68 ; Sir Matthew Hah', to. 
Litt. 59 b, n. (1) ; Sir W. Black- 
stone, Comrideratkms on tho 
Question, &c. : Sir John Leach, 
Bingham v. JFo&tgatc, 1 Russ. 6c 
Mylne, 32 ; 1 Tamlyn, 138. 

Tenem e nts within the limits of 
the ancient borough of Kirby - 
in - Ke nd al, in Westmoreland, 
appear to be an instance ; Bather, 


app., Thomp*on % re#p., 4 C. II. 48. 
The freehold is in the tenants, 
and the customary mode of con- 
veyance has always been by deed 
of grant, or bargain and sale 
without livery of seisin, lease for 
a year, or inrolmcnt. Some of 
the judges, however, seemed to 
doubt the validity of such a 
custom. See also Berryman 1 § case, 
5 Rep. 84 ; Bauinghetm, app., Bitty, 
reap., 17 C. B. 299. 
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Fines. 


Customary 
estates anato- 
ms to free 
ia 


Estate for 
life. 


change of tenaaoy, whether by death or alienation! 
fines of more or less amount become payable to the 
lord. By the customs of some manors the fine payable 
was anciently arbitrary ; but in modem times, fines, 
even when arbitrary by custom, are restrained to two 
years’ improved value of the land after deducting quit 
rents (y). Occasionally a fine is due on the change of 
the lord ; but, in this case, the change must be by the 
act of God and not by any act of the party (s). The 
tenants on the rolls, when once admitted, hold custo- 
mary estates analogous to the estates which may be 
holden in freeholds (a). These estates of copyholders 
are only quasi freeholds ; but as nearly as the rights of 
the lord and the custom of each manor will allow, such 
estates possess the same incidents as the freehold estates 
of whioh we have already spoken. Thus there may be 
a oopyhold estate for life ; and some manors admit of 
no other estates, the lives being continually renewed 
as they drop (b). And in those manors in which estates 
of inheritance, as in fee simple and fee tail, are allowed, 
a grant to a man simply, without mentioning his heirs, 
will oonfer only a customary estate for his life (c). But 
as the customs of manors are very various, in some 
manors the words “ to him and his,” or “ to him and 
his assigns,” or “ to him and his sequels in right,” will 
create a customary estate in fee simple, although the 
word heirs may not be used (d). The 51st section of 
the Conveyanoing and Law of Property Act, 1881 (e), 
by whioh estates of inheritance may be properly limited 
in deeds executed after the 31st December, 1881, by 
the words in fee simple , in tail 9 in (nil male , and in tail 
female , appears to apply to copyholds as well as free- 
holds. 


(y) 1 ScriY. Oop. 384. 

(i) l Waik, Cop. 286. 

(«) Sae ante, pp. 412, 418. 
(6) See ante, p. 418. 


(f) Co. Cop. a. 42, IV. p. 114. 
See ante, pp. 24, 176. 

(4) 1 Watk. Cop. 109. 

(#) Stat 44 & 46 Vtot. c. 41, 
•ate, p. 
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* 

It will be remembered that, anciently, if a grant had mt 
been made of freehold lands to B. simply, without •****"• 
mentioning his heirs, during the life of A,, and B. 
had died first, the first person who entered after the 
decease of B. might lawfully hold the lands during 
the residue of the life of A. (/). And this general 
oocupancy was abolished by the Statute of Frauds. 

But copyhold lands were never subject to any such 
law (g). For the seisin or feudal possession of all suoh 
lands belongs, as we have seen (h), to the lord of the 
manor, subject to the customary rights of occupation 
belonging to his tenants. In the case of oopyholds, 
therefore, the lord of the manor after the decease of B. 
would, until lately, have been entitled to hold the 
lands during the residue of A.’s life ; and the Statute 
of Frauds had no application to such a case (/). But 
now, by the Act for the amendment of the laws with 
respect to wills (£), the testamentary power is extended 
to copyhold or customary estates pur autre vie (/) ; and 
the same provision, as to the application of the estato 
by the executors or administrators of the grantee, as 
is oontained with reference to freeholds (m), is extended 
also to customary and copyhold estates (/<). The grant 
of an estate pur autre vie, in copyholds, may, however, 
be extended, by express words, to the heirs of the 
grantee (0). And in this event the heir will, in case 
of intestacy, be entitled to hold during the residue of 
the life of the cestui que vie, subject to the debts of his 
ancestor the grantee (p). 

(/) Ante, p. 26. (0 Sect. 3. 

( 9 ) Zkvd. FosUrr. Scott, 4 Barn. (m) Ante, p. 27. 

& Cree. 706 ; 7 Dow. k Kyi, 190. {*) Sect. 6. 

(h) Ante, p. 41S. (o) 1 Scrir. Cop. 64 ; 1 Wfttfc. 

(i) 1 Serif. Cop. 63, 106 ; 1 Cop. SOS. 

Wntk. Cop. 302. (p) Stai. 7 Will, IV. k 1 Viet. 

(*) 8t*t.*7 Will. IV. k 1 Viet. c. 26 f I, 6. 
o. 26. 
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Estate tail in 
copyholds. 


The Statute 
D# doni*. 


An estate tail in copyholds stands upon a peculiar 
footing, and has a history of its own, whioh we shall 
now endeavour to give (q). This estate, it will be re- 
membered, is an estate given to a man and the heirs of 
his body. With regard to freeholds, we have seen (r) 
that an estate given to a man and the heirs of his body 
was, like all other estates, at first inalienable ; so that 
no act whioh the tenant could do could bar his issue, 
or expectant heirs, of their inheritance. But, in an 
early period of qur history, a right of alienation appears 
gradually to have grown up, empowering every free- 
holder to whose estate there was an expectant heir to 
disinherit such heir, by gift or sale of the lands. A 
man, to whom lands had been granted to hold to him 
and the heirs of his body, was accordingly enabled to 
alien the moment a child or expectant heir of his body 
was bom to him ; and this right of alienation at last 
extended to the possibility of reverter belonging to the 
lord, as well as to the expectancy of the heir (*) ; till at 
length it was so well established as to require an Act of 
Parliament for its abolition. The Statute Dc donis (f) 
accordingly restrained all alienation by tenants of lands 
which had been granted to themselves and the heirs of 
tlieir bodies; so that the lands might not fail to descend 
to their issue after their death, or to revert to the donors 
or their heirs if issue should fail. This statute was 
passed avowedly to restrain that right of alienation, of 
the prior existence of which the statute itself is the best 
proof. And this right, in respect of fee simple estates, 
was soon afterwards acknowledged and confirmed by the 


(9) The attempt here made to seems strangely to stumble on the 
explain the subject is grounded wrong conclusion. (1 Watk. Cop. 

on the authorities and reasoning chap. 4.) 
of Mr. 8erj. Scrifeu. (1 Scriv. (r) Ante, p. 68 et seq. 

Cop. 67 et seq.) Mr. Watkins («) Ante, p. 64. 

sets out with right principles, but (*) IS Edw. I. c. 1 ; ante, p. 66. 
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Statute of Quia cmptores (w). But during all this period, 
tenants in villenage were in a very different state from 
the freeholders, who were the objects of the above 
statutes (x). Tenants in villenage were generally bound 
to labour on their lord’s demesne, as the condition of 
remaining in the oocupation of their holdings; and they 
were often in a state of personal servitude (y). Copy- 
hold estates, however customary, were not fully recog- 
nized as rights, when the right of alienation was esta- 
blished in the case of freeholds (s). The right of an 
ancestor to bind his heir (fl), with which right, as we 
have seen (b), the power to alienate freeholds commenced, 
never belonged to a copyholder (r) . And, until the year 
1833 , copyhold lands in fee simple descended to the 
customary heir, quite unaffected by any bond debts of 
his ancestor by which the heir of his freehold estates 
might have been bound (d). It would Ik* alwurd, there- 
fore, to suppose that the right of alienation of copyhold 
estates arose in connexion with the right of freeholders. 
The two classes were then quite distinct. The one were 
poor and neglected, the other powerful and consequently 
protected (e). The one were considered to hold their 
tenements at the will of their lords ; the other main- 


(w) 18 Edw. I. c. 1. 

(j) See ante, pp. 147, 148, 151, 
405—407. In the preamble of 
the Statute De don it, the tenant* 
are spoken of as feoffee*, and a* 
able by deed and feoffment to bar 
their donors, showing 1 that free- 
holder* only were intended. And 
in the statute of Qnia emptore* 
freemen are expressly mentioned. 

{ff) See ante, pp. 405 — 409, and 
notes (/), (y), to p. 409. 

(j) See ante, pp. 413 — 415. 

(«} Ante, p. 103. 

(5) Ante, pp. 69 — 62. 

(r) Eylet v. Lone end Per* , Cto. 
mu. 380. 


{d) 4 Hep. 22 a. 

(e) The famous provision of 
Magna Charta, c. 29,—“ NuUus 
liber homo oapiatur rel imprisone- 
tur aut dissesiatnr de aliquo Ubero 
tenement© suo, Ac., nisi per legale 
judicium pari urn suorum vd per 
legem tome. NuUi vendemus, 
uulli negabimus, aut differemu* 
rectum vel ju*ticiam, M — what- 
ever classes of persons it may 
have been subsequently construed 
to include— plainly points to a 
distinction then existing between 
free and not free. Why else 
should the word liber have been 
used at all? 


Tenants in 

_ fti 


state from 
freeholders. 
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tained a right of alienation in spite of them. The one 
had no other security than was afforded by the force of 
local custom ; the other oould appeal to the laws of the 
realm. 


Now, with regard to an estate given to a oopyholder 
and the heirs of his body, the lords of different manors 
appear to have acted differently, — some of them permit- 
ting alienation on issue being bom, and others forbidding 
it altogether. And from this difference appears to have 
arisen the division of manors, in regard to estates tail, 
into two classes, namely, those in which there is no 
custom to entail, and those in whioh such a oustom exists. 
Am to manors In manors in which there is no custom to entail, a gift 
^mwtomto 1 * copyholds, to a man and the heirs of his body, will 
entail. give him an estate analogous to the fee simple condi- 
tional which a freeholder would have acquired under 
such a gift before the passing of the Statute Be donis (/). 
Before he has issue, he will not be able to alien; but 
after issue are bom to him, he may alienate at his 
Alienation pleasure (</). In this oase the right of alienation ap- 
pears to be of a very ancient origin, having arisen from 
the liberality of the lord in permitting his tenants to 
stand on the same footing in this respect as freeholders 
then stood. 


When aliena- But, as to those manors in which the alienation of 
Stowed! n0t the estate in question was not allowed, the history ap- 
pears somewhat different. The estate, being inalien- 
able, descended, of course, from father to son, according 
to the customary line of desoent. A perpetual entail 
A mwtom to was thus set up, and a custom to entail established in 
the manor. But in process of time the original strict- 
ness of the lord defeated his own end. For, the evils 

(/) Ante, pp. 59, 64 ; Ike d. (p) Ike d. Spm e er ▼. Clerk, 5 
Blmrd y. Simp**, 4 Hew Oases, Bam. k Aid. 458. 

S83 ; 8 Man. k Gran. 989. 
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of such an entail, which had been felt as to freeholds, 
after the passing of the Statute De (font* (A), became 
felt also as to copyholds (t). And, as the copyholder 
advanoed in importance, different devices were resorted 
to for the purpose of effecting a bar to the entail and, 
in different manors, different means were held sufficient 
for this purpose. In some, a customary recovery was Cuitomwy 
suffered, in analogy to the common recovery, by which 
an entail of freeholds had been cut off (A). In others, 
the same effect was produced by a preconoerted for- Forfeitur* 
feiture of the lands by the tenant, followed by a re-grant “ 
from the lord of an estate in fee simple. And in 
others, a conveyance by surrender, the ordinary means, 
beoame sufficient for the purpose ; and the presumption 
was, that a surrender would bar the estate tail until a 
contrary custom was shown (/). Thus it happened that 
in all manore, in which there existed a custom to entail, 
a right grew up, empowering the tenant in tail, by 
some means or other, at once to alienate the lands* 1 fo 
thus ultimately became placed in a better position than 
the tenant to him and the heirs of his body in a manor 
where alienation was originally permitted, bor, such 
a tenant can now only alienate after he has had issue. 

But a tenan t in tail, where the custom to entail exists, 
need not wait for any issue, but may at once destroy 
the fetters by which his estate has been attempted to 

be bound. 

The beneficial enactment before referred to (m), by 
which fines Mid common recoveries of freeholds were 
abolished, also contains provisions applicable to entails 
of copyholds. Instead of the oumbrous machinery of a Eaton, now 
customary recovery or a forfeiture and re-grant, it sub- 
stitutes, in every case, a simple conveyance by sunen- 

(l) Goold r. White, Kay, 688. 

(m) Stmt. 3*4 Will. TV. o. 74 ; 
into, p. 70. 


(k) Ante, p. 66. 

(i) l Scrir. Cop. 70, 
(k) Ante, p. 68. 
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der (w), the ordinary means for conveying a customary 
estate in fee simple. When the estate tail is in re- 
mainder, the neoessary consent of the protector (o) may 
be given, either by deed, to be entered on the Court rolls 
of the manor (p), or by the concurrence of the protector 
in the surrender, in which case the memorandum or 
entry of the surrender must expressly state that such 
consent has been given (q ) . 


Estate in fee 
simple. 


Debts. 


Crown debt*. 


Judgment 

debts. 


The same free and ample power of alienation, which 
belongs to an estate in fee simple in freehold lands, 
appertains also to the like estate in copyholds. The 
liberty of alienation inter vivos appears, as to copy- 
holds, to have had little, if any, precedence, in point 
of time, over the liberty of alienation by will. Both 
were, no doubt, at first an indulgence, which subse- 
quently ripened into a right. And these rights of 
voluntary alienation long outstripped the liability to 
involuntary alienation for the payment of the debts 
of the tenants ; for, till the year 1833, copyhold lands 
of deceased debtors were under no liability to their 
creditors, even where the heirs of the debtor were 
expressly bound (r). And the Crown had no further 
privilege than any other creditor. But now, all estates 
in fee simple, whether freehold, customary or copy- 
hold, are rendered liable to the payment of all the just 
debts of the deceased tenant (s). Creditors who had 
obtained judgments against their debtors were also, 
till the year 1838, unable to take any part of the 
copyhold lands of their debtors under the writ of 
elegit (f). But the Act, by which the remedies of judg- 
ment creditors were extended (w), enables the sheriff, 


(##) Sect. 50. (*) Stat. 3 & 4 WiU. IV. c. 104. 

(o) See ante, p. 74. \t) See ante, p. 108; 1 Scriv. 

(p) Sect. 51. Copyholds, 60. 

(?) Sect. 52. (*) Stat. 1 k 2 Viet. c. 110, 

(r) 4 Rep. 22 a ; 1 Walk. Copy- a. 11. 
bolds, 140. 
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under the writ of elegtt, to deliver execution of oopy- 
hold or customary, as well as of freehold, lands ; and 
purchasers of copyholds thus became bound by all 
judgments which had been entered up against their 
vendors. But if any purchaser should have had no 
notice of any judgment, it would seem that he was 
protected by the clause in a subsequent Act (/), which 
provided, that, as to purchasers without notioe, no 
judgment should bind any lands otherwise than it 
would have bound such purchasers under the old law. 

By a later Act, even if the purchaser had notice of a 
judgment, he was not bound unless a writ of execution 
on the judgment should have been issued and registered 
before the execution of his conveyance and the pay- 
ment of his purchase-money ; nor even then unless the 
execution should have been put in force within three 
calendar months from the time when it was regis- 
tered (y). And now, as we have seen, the lien of all 
judgments of a date subsequent to the 29th of July, 

1864, has been abolished altogether ( s ). 

Copyholds are equally liable, with freeholds, to in- Bankruptcy*, 
voluntary alienation on the bankruptcy of the tenant. 

The trustee for the creditors has now j>ower to deal with 

any property of every description to which the bankrupt 

is beneficially entitled as tenant in tail, in the same y* tatestail. 

manner as the bankrupt might have dealt with the ' 

same (a). And the Bankruptcy Act, 1883, provides Tnwt^foi^ 

that where any part of the property of the bankrupt is 

of copyhold or customary tenure, or is any like pro- 

perty passing by surrender and admittance or in any 

similar manner, the trustee shall not be oompellable to 

(jr) Stat. 2 k 3 Viet. c. 11, §.5; (*} Stat. 27 k 28 Viet. c. 112; 

ante, p. HI. vxte, P* U2* 

(y) Stat. 23 k 24 Viet. e. 38, (a) Stat. 46 k 47 Viet c. 62, 

a. 1 ; ante, p. 112. "• 66 (6), which embodies stat. 

3 k 4 Will. IV. c. 74, «. 66-73. 
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Desoent of an 
estate in fee 
simple in 
copyholds. 


Tenure. 

Fealty. 

Suit of Court. 
Esoheat. 


be admitted to the property, but may deal with the 
same in the same manner as if it had been capable of 
being and had been duly surrendered or otherwise 
conveyed to such uses as the trustee may appoint ; and 
any appointee of the trustee shall be admitted or other- 
wise invested with the property accordingly (b). 


The descent of an estate in fee simple in copyholds is 
governed by the custom of descent which may happen to 
prevail in the manor ; but, subject to any such custom, 
the provisions contained in the Act for the amendment 
of the law of inheritance (e) apply to copyhold as well 
as freehold hereditaments, whatever be the customary 
course of their descent (d). As, in the case of freeholds, 
the lands of a person dying intestate descend at once to 


his heir (/>), so the heir of a copyholder becomes, im- 
mediately on the decease of his ancestor, tenant of the 
lands, and may exercise any act of ownership before the 
ceremony of his admittance has taken place (/). But 
as between himself and the lord, he is not completely a 
tenant till he has been admitted. 


The tenure of an estate in fee simple in copyholds 
involves, like the tenure of freeholds, an oath of fealty 
from the tenant (#), together with suit to the customary 
Court of the manor. Esoheat to the lord on failure of 
heirs is also an incident of copyhold tenure. And be- 
fore the abolition of forfeiture for treason and felony (h) 
the lord of a copyholder had the advantage over the 


(A) Stat. 46 k 47 Viet. e. 62, 
«. 60, sub-ft. 4. The former 
enactments relating to this sub- 
ject were stats. 12 k IS Viot. c. 
106, s.209 ; 24 k 26 Viet. c. 134, 
s. 114 ; and 32 & S3 Viot. c. 71, 
a. 22. 

(<■) Stat. 3 k 4 Will. IV. 0 . 106. 

See M$ Smnrt, IS Ch. D. 166. 


(*) Ante, p. 122. 

(/) 1 ScriT. Oop. 367 ; Might 
d. Ttylor t. Monks, 3 Bar. k Ad. 
664 ; King y. Turner, 1 My. k K. 
466; Ike d. Perry y. JTifco*, 6 
Ad. k EU. 321. 

(y) 2 SoriY. Cop. 732. 

(A) See ante, pp. 80, 166et seq. 
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lord of a freeholder in this respect, that, whilst freehold 
lands in fee simple were forfeited to the Crown by the 
treason of the tenant, the copyholds of a traitor escheated 
to the lord of the manor of which they were held (#). 

Bents (k) also of small amount are not un frequent ind- R«*t 
dents of the tenure of oopyhold estates. And reliefs (/) Relief, 
may, by special custom, be payable by the heir (m). 

The other incidents of copyhold tenure depend on the 
customs of oach particular manor ; for this tenure, as 
we have seen (/*), escaped the destruction in which tho 
tenures of all freehold lands (except free and common 
socage, and frankalmoign) were involvod by the Act of 
12 Car. II. c. 24. 


A curious incident to be met with in the tenure of 
some oopyhold estates is the right of tho lord, on the 
death of a tenant, to seize the tenant's best beast, or 
other chattel, under the name of a hcriot (o). llcriots 
were English institutions before the Norman Conquest. 
The heriot, properly so called, was a tribute of war- 
horses, weapons and armour, varying in quantity ac- 
cording to the degree, which became due to the king 
on the death of an eorl or a thegn (/>). Its origin is 
traced to the horse and arms with which the German 
prince])* supplied each of his cotnite*^ and which reverted 
to him on the death of the come* ((/), When the law of 
feudal tenure by military service had grown up in 


(,) Lord Cornwall i*'$ caw, 2 
Vent r. 38 ; l Walk. Cop. 340 ; l 
Seriv. Cop. 652. 

{i) Ante, p. 154 ; aee note (*) 
thereto. Rent incident to copy- 
hold tenure mar be redeemed 
under atat. 44 4» 45 Viet. c. 41, 
*. 45; Me William*** Convey- 
ancing Statute*, 21 1 , 2 IS. 

(f) Ante, pp. 22, n., 140, 152, 

154. 

(m) l Scrir. Cop. 436. 


(«} Ante, p. 153. 

(o) 1 Scrir. Cop. 437 et aeq., 
3rd ed. 

ip) Kemble, Saxon* in Eng- 
land, Vol. I. p. 178; Vol. II. 
p. 08; 1 Stubba, Conat. Hint. 
200, note, 2nd ed. See Stubha, 
Select Charter*, 74, 91. 

ftf) Taestua, Germania, e. 24 ; 
ace Maine, Early Law and Cuatom, 
pp. 546—348 ; l Stubha, Count. 
Hiat. 24, 2nd ed. 
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England after the Norman Conquest, these heriots were 
generally superseded by reliefs (r), and so became ob- 
solete. The heriots, which are now connected with 
oopyhold tenure, have a different origin. Before the 
Norman Conquest, it appears to have been the custom 
in many places that the freeholder of land, who took a 
man to work on his demesne as his tenant in villenage, 
should furnish him with oxen, a cow, sheep and imple- 
ments of husbandry, as his farming outfit. These re- 
mained the property of the freeholder, and reverted to 
him on the tenant’s death («) ; but were usually trans- 
ferred to the new tenant along with the holding. As 
time went on, it became an established custom that the 
tenant’s heir should succeed to his deceased ancestor’s 
holding, and that the landlord should not take into his 
own hands all the deceased tenant’s cattle and stock, 
but should only take the best beast or some other 
ohattel. The chattel, which the lord was accustomed 
to take for himself on the death of his tenant in villen- 
age, seems to have acquired the name of heriot, by 
analogy to the heriot properly so called (/). And to 
the taking of this so-called heriot , the lord’s right in 
the tenant’s chattels was at last restricted (w). In this 
way the heriot became an incident of tenure in vil- 
J . lenage (x) y and it remained an incident of copyhold 
^ tenure (y). The right of the lord is now confined to 

(r) 1 Stubba, Const. Hist. $ 96, Stubbs, Select Charters, p. 74, 
p. 261, 2nd ed. ; Freeman, Nor- 2nd ed. ; Glanvil, lib. 7, c. v; 
man Conquest, Vol. V. pp. 379, Braoton, fo. 60, 86 a ; Britton, 
867. lib. 3, c. t, $ 6, fo. 178; Fleta, 

(*) See Rectiludine* Sinpularum lib. 2, o. Ivii. 

Ttrsonarum, Ancient Laws and (r) See note (y) to p. 409, ante. 

Institutes of England, 186 ; See- (y) Sometimes a heriot is due 

bohm, English Village Comma- on the death of a freeholding 
nity, 132, 138, see also p. 61. t en a n t of a manor, either as rout 
(0 Kemble, Saxons in Eng- ssrrkv, or by virtue of an imme- 

laad, Vol. I, p. 178; Vol. II. morial custom . • Heriot service is 

P« ®8. when a heriot has been reserved 

(it) See Laws of Cnut, c, 71 ; as an incident of the tenure of an 


• Heriot 
service. 
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such a chattel as the custom of the manor, grown into a 
law, will enable him to take (s). The kind of chattel 
which may be taken for a heriot varies in different 
manors. And in some cases the heriot consists merely 
of a money payment. 

All kinds of estates in copy holds, as well as in free- Joint 
holds, may be held in joint tenancy or in common ; and 
an illustration of the unity of a joint teuancy occurs in 
the fact, that the admission, on the court rolls of a 
manor, of one joint tenant, is the admission of all his 
com panions ; and on the demise of any of them the 
survivors or survivor, as they take no new estate, require 
no new admittance (a). The jurisdiction of the ( ’ourt of 
Chancery in enforcing partitions between joint tenants 
and tenantsin common did not formerly extend to copy- 
hold lands (A). But by the Copyhold Act of 1*11 (r) 
this jurisdiction was extended to the partition of copy- 
holds as well as freeholds. 

The rights of lords of manors to fines ami heriots, Aitforeom 
rents, reliefs and customary serviees, together with the 
lord's interests in the timber growing on copyhold lands, rial right# 

estate in fceitimple grant**! in free A. By the of the manor 

tenure before #tat. IS Edw. I. e. I . of South Taw ton. other**#** It ton, 

Such a reservation would #e<n» in the county of ])evon, heriot# 

to poiut to th«* grant of an estate are #till due from the fm*holder* 

of freehold upon the enfranehi#c- of the manor; framwlt v, 

merit of a holding in villeuage. Mm*, iOQ. B. -0 ; and tn Si 

When a heriot i# due from a fret— and hi me part# of Sum y 

holder bv cuatom railed •heriot from freeholder# ure not tmfrt— * Hr riot 

custom , the fact #ee*n# to qurut. See l.wd Xuuchr v. ] W« cuntoin. 

point to a heriot, yielded by a Inac, L. It , 10 Ki . 17*. 

former tenant in villeuage, which ;r 2 Walk. Cop. 120. 

ha# remained the lord*# customary {'*;■ 1 W atk. Cop. 272, 27*. 

due after the enfranchisement of ( f >, J<*p* v. Monktad, 0 Bear. 

the holding. See ante, pp. HS, 213. 

151,405—407. and note (x to (r, Stat. 4 k 5 Viet. c. 35, a. 85, 
p. 407 ; 1 Scrir. Cop. 437 et aeq., See aim* #t*t. 13 4: 14 Viet. c. 60, 

3td ed. ; William# on Seinin, App. *». 30, 

V V 


R.P. 
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have been found productive of considerable inconveni- 
ence to copyhold tenants, without any sufficient corre- 
sponding advantage to the lords. An Act of Parlia- 
ment (d) was accordingly passed in the year 1841, by 
which the commutation of these rights and interests, 
together with the lord’s rights in mines and minerals, if 
expressly agreed on, has been greatly facilitated. The 
machinery of the Act is, in many respects, similar to 
that by which the commutation of tithes was effected. 
The rights and interests of the lord are changed, by the 
commutation, into a rent charge varying or not, as may 
be agreed on, with the price of com, together with a 
small fixed fine on death or alienation, in no case ex- 
ceeding the sum of five shillings (e). By the same Act 
facilities were also afforded for the enfranchisement of 
copyhold lands, or the conveyance of the freehold of 
such lands from the lord to the tenant, whereby the 
copyhold tenure, with ail its incidents, is for ever de- 
stroyed. The enfranchisement of copyholds was autho- 
rized to be made, either in consideration of money to be 
paid to the lord, or of an annual rent charge, varying 
with the price of corn, issuing out of the lands enfran- 
chised, or in consideration of the conveyance of other 
lands (/). Provision was also made for charging the 
money, paid for enfranchisement, on the lands enfran- 
chised, by way of mortgage (g). The principal object 
of these enactments was to provide for the case of the 


Stat. 4 k 5 Viet. o. 3d ; 
amended by stat. 6 & 7 Viet. c. 23, 
further amended and explained by 
stat. 7 & 8 Viet. c. 55, continued 
by stat. 14 & 15 Viet. c. 53, ex- 
tended by stat. 16 & 16 Viet. c. 51, 
amended by stat. 21 k 22 Viet, 
c. 84, continued by stats. 21 & 22 
Viet. c. 63 ; 23 & 24 Viet. c. 81 ; 
25 * 26 Viet. e. 73, and 30 k 31 
Viet. e. 143; amended by stat. 


31 k 32 Viot. c. 89; and last 
continued by stat. 47 & 48 Viet, 
o. 53. 

(r) Stats. 4 & 5 Viet. e. 35, 
s. 14 ; 16 k 16 Viet. e. 61, s. 41. 

(/) Stats. 4 k 5 Viet. c. 36, 
as. 46, 69, 73, 74, 75 ; 6 & 7 Viet, 
e. 23 ; 7 k 8 Viet. e. 55, s. 5. 

(y) Stats. 4 k 6 Viet. e. 35, 
ss. 70, 71, 72; 7*8 Viet. c. 65, 
8. 4. 
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lands being in settlement, or vested in parties not 
otherwise capable of at once entering into a oomplete 
arrangement ; but no provision was made for oompul- 
soiy enfranchisement. Subsequently, however, Acts 
were passed to make the enfranchisement of copyholds 
compulsory at the instance either of the tenant or of 
the lord (h). If the enfranchisement bo made at the . 
instanoe of the tenant, the compensation is to be a gross 
sum of money, to be paid at the time of the completion 
of the enfranchisement, or to be charged on the land 
by way of mortgage ; and where the enfranchisement 
is effected at the instance of the lord, the comjKinsation 
is to be an annual rent charge, to bo issuing out of tho 
lands enfranchised ; subject to the right of the parties, 
with the sanction of tho commissioners appointed under 
the Act (now called the I-rfind Commissioners (#) ), to 
agree that the compensation shall Ik* either a gross 
sum or a yearly rent charge, or a conveyance of land 
to be settled to the same uses as the manor is settled (A). 

It is also provided that in any enfranchisement to he 
hereafter effected under tho before-mentioned Act, it 
shall not be imperative to make the enfranchisement 
rent charge variable with the prices of grain ; but the 
same may, at tho option of the parties or at tho dis- 
cretion of the commissioners, as the case may require, 
be fixed in money or l>e mode variable as aforesaid (/). 
Enfranchisements under these Acts are irresjieotive of 
the validity of the lord’s title (/>*). By the Copyhold 
Act, 1858, an award of enfranchisement, confirmed by 


(A) Stat. 1 5 k 16 Viet. c. 51, 
amended by *tat . 21 k 22 Aict. 
c. 04. 

(*) Stat. 45 k 46 Viet. c. 38, ». 
48 ; ae© William*’* CouTtjyancmg 
Statute*, 348—350. 

(A) Stata. 15 k 16 Viet. e. 61, 
7; 21 k 22 Viet. c. 04, s. 21. 
Lingtrood r. Oydr, L. R., 2 


C. P. 72 ; Arden v, Wilwn t L. H. f 
7 C. P. 635. 

{f} But. 16 k 16 Viet. c. 61, 
*. 41. See al*o ftat. 21 k 22 
Viet. c. 04, i. 11. 

(m) Kerr ▼. Pew ten. Roll*, 4 
Jut., N. S. 425 ; S. C. 36 Beav. 
304. 
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the commissioners, has been substituted for the deed 
of enfranchisement required by the Act of 1852 ( n ). 
The Acts also provide for the extinguishment of heriots 
due by custom from tenants of freeholds and customary 
freeholds (o). But the curtesy, dower or freebench of 
persons married before the enfranchisement shall have 
been completed, is expressly saved (p ) : and all the 
commonable rights of the tenant continue attached to 
his lands, notwithstanding the same shall have become 
freehold (</). And no enfranchisement under these Acts 
is to affect the estate or rights of any lord or tenant in 
any mines or minerals within or under the lands enfran- 
chised or any other lands, unless with the express con- 
sent in writing of such lord or tenant (r). And nothing 
therein contained is to interfere with any enfranchise- 
ment which may be made irrespective of the Acts, where 
the parties competent to do so shall agree on such 
enfranchisement (*s). Whore all parties are siti juris 
and agree to an enfranchisement, it may at any time be 
made by a simple conveyance of the fee simple from 
the lord to his tenant (/). And under the Settled Land 
Act, 1882 [u) y the tenant for life of a manor may sell 
and convey the freehold and inheritance of any copyhold 
or customary land, parcel of the manor, either with or 
without the mines and minerals thereunder, so as to 
effect an enfranchisement. 


(«) Stut. 21 & 22 Viet. c. 94, 
8 . 10 . 

(o) Stat. 21 & 22 Viet. c. 94, 
8. 7, repealing stat. l r > & 16 Viet, 
c. 61, a, 27. 

(p) State. 4 & 6 Viet. c. 35, 
a. 79 ; 16 & 16 Viet. c. 51, s. 34. 

(?) State. 4 & 6 Viet. c. 35, 
8 . 81 ; 15 & 16 Viet. o. 51, a. 45. 

(r) Stat. 16 & 16 Viet. c. 51, 


s. 48. See also stat. 21 & 22 
Viet. c. 94, s. 14. 

(*) Stat. 15 k 1G Viet. c. 51, 
8. 55. 

(t) 1 AVatk. Cop. 362 ; 1 Scriv. 
Cop, 653. 

(«) Stat. 45 & 46 A'ict. c. 88, 
88. 3, 20 ; see Williams's Con- 
veyancing Statutes, 295, 296, 
321. 
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CHAPTER II. 


OF THK ALIENATION OF COPYHOLDS. 


The mode in which the alienation of copyholds is at 
present effected, bo far at least ns relates to transactions 
ijifrr tiros , still retains much of the simplicity, as well 
as the inconvenience, of the original method in which 
the alienation of these lands was first allowed to take 


place. The copyholder surrenders the lands into the 
hands of his lord, who thereupon admits tin* alienee. 

For the purpose of effecting these admissions, and of Customary 
informing tin* lord of tho different events happening Court - 
within his manor, as well as for settling disputes, it was 
formerly necessary that his Customary Court, to which 
all the copyholders were suitors, should from time to 
time be held. At this r ourt, tho copyholders present 
were called t lie homage, on account of the ceremony 
of homatjv which they were all anciently Ixmnd to per- Homage, 
form to their lord [a). In order to form a Court, it 


was formerly necessary that two copyholders at least 
should be present (A). Rut, in modern times, the. Court* may 
holding of Courts having degenerated into lit vie moro 
than an inconvenient formality, it lias l>een provided V rifHt 
by the Copyhold Act of 1841, that Customary Courts holder, 
may be holden without the presence of any copyholder ; 
but no proclamation made at any such Courts is to 
affect the title or interest of any i*?rson not present, 
unless notice thereof shall be duly served on him within 
one month (cj : and it is also provided, that where, by 


(a) Ante, p. 149. 

{hj l Scriv. Cop. 289. 


'e) Stat. 4 4c 5 Viet. c. 35, ft. 86. 
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Court rolln. 
Steward. 


Grants. 


the custom of any manor, the lord is authorized, with 
the consent of the homage, to grant any common or 
waste lands of the manor, the Court must be duly sum- 
moned and holden as before the Act ( d ). No Court can 
lawfully be held out of the manor; but by immemorial 
custom, Courts for several manors may be held together 
withiu one of them (e). In order that the transactions 
at the Customary Court may be preserved, a book is 
provided, in which a correct account of all the pro- 
ceedings is entered by a person duly authorized. This 
book, or a series of them, forms the court rolls of the 
manor. The person who makes the entries is the 
steward ; and the court rolls are kept by him, but 
subject to the right of the tenants to inspect them (/). 
This officer also usually presides at the Court of the 
manor. 


Before adverting to alienation by surrender and 
admittance, it will be proper to mention, that, when- 
ever any lands, which have been demisable time out of 
mind by oopy of court roll, fall into the hands of the 
lord, he is at liberty to grant them to be held by copy 
at his will, according to the custom of the manor, 
under the usual servioes (g). These grants may be 
made by the lord for the time being, whatever be the 
extent of his interest (/>), so only that it be lawful : for 
instance, by a tonant for a term of life or years. But 
if the lord, instead of granting the lands by oopy, 
should once make any conveyance of them at the 
common law, though it were only a lease for years, his 
power to grant by copy would for ever be destroyed (i). 
The steward, or his deputy, if duly authorized so to 


(<?) Stat i it 6 Viet. e. 35, 
§. 91 . 

(#) l Scrir. Cop. 6. 

(/) IbM. 587, 583. 


(?) 1 W*tk. Cop. 23 ; 1 Scrir. 
Cop. 111. 

(5) Doe d. Bayer ▼. 

2 Q. B. 792. 

(0 1 Wmtk. Cop. 87. 
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do, may also make grants, as well as the lord, whose 
servant he is (j). It was formerly doubtful whether 
the steward or his deputy could make grants of copy* 
holds when out of the manor (k), But by the Copyhold Gnu>ts may 
Act of 1841 (/), it is provided that the lord of any 
manor, or the steward, or deputy Bteward, may grant mmnor ‘ 
at any time, and at any place, either within or out of 
the manor, any lands parcel of the manor, to be held by 
copy of court roll, or according to the custom of the 
manor, which such lord shall for the time being l>e 
authorized and empowered to grant out to be held as 
aforesaid ; so that such lands be granted for such estate, 
and to such person only, as the lord, steward, or deputy 
shall be authorized or empowered to grant the same. 


When a copyholder is desirous of disposing of his 
lands, the usual method of alienation is by surrender of 
the lands into the hands of the lord (usually through 
the medium of his steward), to the use of the alienee 


Alienation 

bv imrrriidcr. 

* 


and his heirs, or for any other customary estate which 
it may be wished to bestow. This surrender generally 
takes place by the symbolical delivery of a rod, by the 
tenant to the steward. It may bo made either in or 
out of Court. If made in Court, it is of courso entered In Court. 


on the court rolls, together with the other proceeding# ; 
and a copy of so much of the roll as relates to such 
surrender is made by the steward, signed by him, and 
stamped like ft purchase deed ; it is then given to the 
purchaser as a muniment of his title (///). If the sur- ttowrt. 
render should be made out of Court, a memorandum of 


the transaction, signed by the parties and the steward, 
is made, in writing, and duly stamped as before (//). 


{J) 1 Watk. Cop. 29. 

(X*) IHd. 30. 

(0 Stat. 4 A 5 Viet. c. 35, 

a. 87. 

(m) A form of much a copy of 


court roll will be found in Ap- 
pendix (G). 

{») By the Stamp Act, 1870, 
the stamp duty on a memorandum 
of a surrender if made out of 
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now unnecea 
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right until 
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\ 
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the use of a 
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In order to give effect to a surrender made out of 
Court, it was formerly necessary that due mention, or 
presentment, of the transaction, should be made by the 
suitors or homage assembled at the next, or, by special 
custom, at some other subsequent Court (o). And in 
this manner an entry of the surrender appeared on the 
court rolls, the steward entering the presentment as part 
of the business of the Court. But by the Copyhold Act 
of 1841, it is provided that surrenders, copies of which 
may be delivered to the lord, his steward, or deputy 
steward, shall be forthwith entered on the court rolls ; 
which entry is to be deemed to be an entry made in 
pursuance of a presentment by the homage (p). So 
that in this case, the ceremony of presentment is now 
dispensed with. When the surrender has been made, 
the surrenderor still continues tenant to the lord, until 
the admittance of the surrenderee. The surrenderee 
acquires by the surrender merely an inchoate right, to 
be perfected by admittance ( 17 ). This right was formerly 
inalienable at law, even by will, until rendered devisable 
by the new statute for the amendment of the laws with 
respeot to wills (r ) ; but, like a possibility in the oase 
of freeholds, it may always be released, by deed, to the 
tenant of the lands (s). 

A surrender of copyholds might always be made by a 
man to the use of his wife, for suoh a surrender is not a 
direct conveyance, but operates only through the instru- 


Court, or 011 the copy of court roll, 
if made in Court! is the same as 
on the sale or mortgage of a free- 
hold estate ; but if not made on 
a sale or mortgage, the duty is 
10*. Stat. 33 & 34 Viet. 0 . 97, 
ached, tit. Copyhold and Cus- 
tomary Estates. 

( 0 ) 1 Walk. Cop. 79 ; 1 Scriv. 
Cop. 277. 


( p ) Stat. 4&o Viet. c. 35, s. 89. 
(y) Doe d. Tojield v. Tojield, 11 
East, 246 ; Hex v. Dame Jane 
St. John Mild may, 5 B. & Ad. 
254 ; Doe d. Winder v. I At wee, 
7 Ad. & E. 196. 

(r) 7 Will. IV. & 1 Viet. c. 26, 
s. 3. 

(*) Kite and Quemton'e case t 4 
Hep. 25 a ; Co. Litt. 60 a. 
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mentality of the lord (/). And a valid surrender might at Surrender ol 
any time he made of the lands of a married woman, by °* 
her husband and herself ; she being on such surrender 
separately examined, as to her free consent, by the 
steward or his deputy (//). The Vendor and Purchaser 
Aot, 1874 (.r), provides (//) that where any copyhold 
hereditament shall be vested in a married woman, as a Married 
bare trustee (c), she may surrender the same as if Bhe WU,UIU, blf0 
were a feme sole. And under the Married Women's Copyhold*, 
Property Act, 1882 (a), a married woman may dispose 
of copyholds, which belong to her as her separate pro- rate property, 
perty by virtue of that Act, in the same manner as if 
she were a feme sole. 

When the surrender has been made, the surrenderee Admittance, 
has, at any time, a right to procure admittance to tho 
lands surrendered to his use ; and, on such admittance, 
he becomes at once tenant to the lord, and is hound to 
pay him the customary fine. This admittance is usually 
taken immediately (ft) ; hut, if obtained at any future 
time, it will relate back to tho surrender ; so that, if tho 
surrenderor should, subsequently to tin* surrender, have 
surrendered to any other person, the admittance of the 
former surrenderee, even though it should be subsequent 
to the admittance of the latter, will completely displace 
his estate (e). Formerly a steward was unable to admit Admittance 
tenants out of a manor (d) ; hut, by the Copyhold Act H outof 
of 1841, the lord, his steward, or deputy, may admit at the manor 
any time, and at any place, either within or out of the 
manor, and without holding a Court ; and the admission 
is rendered valid without any presentment of the sur- 

(, t ) Co, Cop. b. 35; Tract*, p. 79. * pp. 270, 271, 280. 

(i i\ 1 Wa tk. Cop. 63. (5) See Ai^pendl* (O). 

(jr) Stat. 37 & 38 Viet. c. 78. (e) 1 Watk. Cop. 103. 

(y) Sect. 6. (</) Doe d. Isarh v. Whittaker , 

(z) See ante, pp. 141, 280. 6 B. & Ad. 409, 435; Doe d. 

(a) Stat. 45 & 46 Viet. t\ 75, Gutter uige v. Sour r tty, 7 C. B., 

as. I (sub- s. 1), 2, 5; 8©e ante, N. S. 599. 
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render, in pursuance of which admission may have been 
granted (e). 


Alienation 
by will. 


Presentmen 1 
of will, 


now unneoei' 

sary 


The alienation of copyholds by will was formerly 
effected in a similar manner to alienation inter vivos . 
It was necessary that the tenant who wished to devise 
his estate should first make a surrender of it to the use 
of his will. His will then formed part of the surrender, 
and no particular form of execution or attestation was 
necessary. The devisee, on the decease of his testator, 
was, until admittance, in the same position as a sur- 
renderee (/). By a statute of Geo. III. (</), a devise 
of copyholds, without any surrender to the use of the 
will, was rendered as valid as if a surrender had been 
made (//). The Act for the amendment of the laws with 
respect to wills requires that wills of copyhold lands 
should be executed and attested in the same manner as 
wills of freeholds (#). But a surrender to the use of the 
will is still unnecessary ; and a surrenderee, or devisee, 
who has not been admitted, is now empowered to devise 
his interest (/). Formerly, the devisee under a will was 
accustomed, at the next Customary Court held after the 
decease of his testator, to bring the will into Court ; 
and a presentment was then made of the decease of the 
testator, and of so much of his will as related to the 
devise. After this presentment the devisee was ad- 
mitted, according to the tenor of the will. But under 
the Copyhold Act of 1841, the mere delivery to the 
lord, or his steward, or deputy steward, of a copy of 
the will is sufficient to authorize its entiy on the court 
rolls, without the necessity of any presentment; and 


(#) Stat. 4 A 6 Viet. c. 35, 
so. 88, 90. 

(/) JFaiMwright v. EhctU, 1 
Had. 627 ; rkiUip* v. Pkiilips, 
1 My. & K. 649, 664. 

(?) 55 Geo. III. c. 192, 12th 
July, 1815. 


(A) Dot d. KetktrtoU v. JBartlr, 
6 B. & Aid. 492. 

(•) Stat. 7 WiU. IV. A 1 Viet, 
c. 26, as. 2, 3, 4, 5, 9 ; see ante, 
p. 246 ; Garhnd v. Mead, L. R. 
6 Q. B. 441. 

U) Sect. 3. 
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the lord, or his steward, or deputy steward, may admit 
the devisee at once, without holding any Court for the 
purpose (A). 


Sometimes, on the decease of a tenant, no person _ 
came m to be admitted as his heir or devisee. In this taw*, th© lord 
case the lord, after making due proclamation at three 
consecutive Courts of the manor for any person having 
right to the premises to claim the same and be admitted 
thereto, is entitled to seize the lands into his own hands 
quomque , as it is called, that is, until some person claims 
admittance (/) ; and by the special custom of Bomo 
manors, he is entitled to seize the lands absolutely. 

But as this right of the lord might be very prejudicial Provision in 
to infants, married women, and lunatics or idiots entitled 


to admittance to any copyhold lands, in consequence 
of their inability to appear, special provision has tonm 
made by Act of Parliament in their behalf (m). Such 
persons are accordingly authorized to appear, either in 
person or by their guardian, attorney or committee, as 
the case may be («) ; and in default of such appearance, 
the lord or his steward is empowered to appoint any fit 
person to bo attorney for that purpose only, and by such 
attorney to admit every such infant, married woman, 
lunatic or idiot, and to impose the proper fino (o). If 
the fine be not paid, the lord may enter and receive 
the rents till it be satisfied out of them (/>) ; and if the 


women, lima* 
tie* and idiot*. 


guardian of any infant, the husband of any married 
woman, or the committee of any lunatic or idiot, should 


(F) Stat. 4 & 6 Viet. c. 35, (n) Stata. 11 Goo. IV. k 1 

ns. 88, 89, 90. Will. IV. c. 65, m. 3, 4 ; 10 & 17 

(/) 1 Watk. Cop. 234 ; 1 Seri?. Viot. c. 70, a. 108. 

Cop. 355 ; Doe d. Borer v. True- (©) Stat*. 1 1 Geo. IV. k 1 

man, 1 Barn. & Adoi. 736. WilL IV. o. 65, a. 5; 16 A 17 

(*) Sfcata. 11 Geo. IV. k 1 Viet. e. 70, aa. J08, 109. 

WiU. IV. c. 65; and 16 k 17 (/>) Statu. 11 Geo. IV. k 1 

Viet. c. 70, a. 108 et aeq. Will. IV. c. 65, aa. 6, 7 ; 16 k 17 

Viet. c. 70, a. 1 10. 
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Statute of 
Uses does 
not apply to 
copyholds. 


Trusts. 


pay the fine, he will he entitled to a like privilege (q). 
But no absolute forfeiture of the lands is to be incurred 
by the neglect or refusal of any infant, married woman, 
lunatic or idiot to come in and be admitted, or for their 
omission, denial or refusal to pay the fine imposed on 
their admittance (r). 

Although mention has been made of surrenders to the 
me of the surrenderee, it must not, therefore, be supposed 
that the Statute of Uses (*) has any application to copy- 
hold lands. This statute relates exclusively to freeholds. 
The seisin or feudal possession of all copyhold land ever 
remains, as we have seen ( t ), vested in the lord of the 
manor. Notwithstanding that custom has given to the 
copyholder the enjoymont of the lands, they still remain, 
in contemplation of law, the lord’s freehold. The copy- 
holder cannot, therefore, simply by means of a surrender 
to his use from a former copyholder, be deemed, in the 
words of the Statute of Uses, in lawful seisin for such estate 
as he has in the use ; for the estate of the surrenderor is 
customary only, and the estate of the surrenderee cannot, 
consequently, ho greater. Custom, however, has now 
rendered the title of the copyholder quite independent 
of that of his lord. When a surrender of copyholds is 
made into the hands of the lord to the me of any person, 
the lord is now merely an instrument for carrying the 
intended alienation into effect ; and the title of the lord, 
so that he be lord de facto , is quite immaterial to the 
validity either of the surrender or of the subsequent 
admittance of the surrenderee (u). But if a surrender 
should be made by one person to the use of another, 

Stats. 11 Geo. I\ . & 1 Will. Weis. 832, 842 ; IHutex v. Grand 
IV. c. 65, s. 8 ; 16 & 17 Viet. Junction Cttna! Company, 9 Q. B. 
c. 70, b. 111. 469, 510. 

(r) Stats. 11 Geo. IV. & 1 {») Stat. 27 Hen. VIII. c. 10; 

Will. IV. c. 65, 8. 9; 16 & 17 ante, p. 188. 

Viet. c. 70, s. 112. See Do$ d. (0 Ante, p. 418. 

Turiniug v. Muicott, 12 Mee. & (*#) 1 Watk. Cop. 74. 
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upon trust for a third, the High Court of Justice would 
exercise the same jurisdiction over the surrenderee, in 
compelling him to perform the trust, os it would in the 
case of freeholds vested in a trustee. And when copy- Settlement*, 
hold lands form the subject of settlement, the usual plan 
is to surrender them to the use of trustees, as joint 
tenants of a customary estate in fee simple, upon such 
trusts as will effect, in equity, the settlement intended. 

The trustees thus become the legal copyhold tenants of 
the lord, and account for the rents and profits to the 
persons beneficially entitled. The equitable estates which 
are thus created are of a similar nature to the equitable 
estates in freeholds, of which we have already spoken (s) ; 
and a trust for the separate use of a married woman Separate u*o. 
might be created as well out of copyhold as out of free- 
hold lands (//). An equitablo estate tail in copyholds Equitable 
may be barred by deed, in the same manner in every Jimv \nm*\ 
respect as if the lands had been of freehold tenure (r). b > 

But the deed, instead of being inrolled in the Court of 
Chancery or the Supreme Court (a), must be entered on 
the court rolls of the manor (/>). And if there he a 
protector, and he consent to the disposition by a distinct 
deed, such deed must be executed by him either on, or 
any time before, the day on which the deed barring the 
entail is executed ; and the deed of consent must also he 
entered on the court rolls (<•). 


As the owner of an equitable estate lias, from the Equitable 
nature of his estate, no legal rights to the lands, he is not 
himself a copyholder. He is not a tenant to the lord : this 
position is filled by his trustee. The trustee, therefore, 


(x) Ante, p. 193 et seq. 

(y) See ante, pp. 2G7, 269. 

(r) See ante, pp. 70, 74 et ueq. 
(a) Stat. 3 Sc 4 Will. IV. c. 74, 
a. 54. See ante, p. 70. 

(5) Sect. 53. It has been de- 
cided. contrary to the prevalent 


imprewdon, that the entry must 
be made within tt ix calendar 
month*. HonrywooH v. Fortier , 
M. R., 9 W. R 855 ; 30 Beav. 1 ; 
Gibbon * v. Snape, 32 Beav. 130. 

[e) Stat. 3 A 4 Will. IV. c. 74, 
8. 53. 
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is admitted, and may surrender ; but the oestui que trust 
cannot adopt these means of disposing of his equitable 
Exceptions, interest (d). To this general rule, however, there have 
been admitted, for convenience sake, two exceptions. 
The first is that of a tenant in tail whose estate is 


Tenant of 
equitable 
estate tail 
may bar 
entail by 
surrender. 


merely equitable : by the Act for the abolition of fines 
and recoveries (e), the tenant of a merely equitable 
estate tail is empowered to bar the entail, either by 
deed in the manner above described, or by surrender in 
the same manner as if his estate were legal (/). The 
second exception relates to married women, it being 


Husband and provided by the same Act (g) that, whenever a husband 

render 1 wife’s" an( l w ^ e shall surrender any copyhold lands in which 
equitable she alone, or she and her husband in her right, may 
~ * * have any equitable estate or interest, the wife shall be 


separately examined in the same manner as she would 


have been, had her estate or interest been at law instead 


of in equity merely (A) ; and every such surrender, when 
such examination shall be taken, shall be binding on 
the married woman and all persons claiming under her ; 
and all surrenders previously made of lands similarly 
eiroumstanced, where the wife shall have been separately 
examined by the person taking the surrender, are thereby 
declared to be good and valid. But these methods of 
conveyance, though tolerated by the law, are not in 
accordance with principle; for an equitable estate is, 
strictly speaking, an estate in the contemplation of 
equity only, and has no existence anywhere else.. As, 
therefore, an equitable estate tail in copyholds may pro- 
perly be barred by a deed entered on the court rolls of 
the manor, so an equitable estate or interest in copyholds 
belonging to a married woman was more properly con- 
veyed by a deed, executed with her husband’s concur- 


(rf) 1 Soriv. Cop. 262. (f) Stat. 3 & 4 Wffl. IV. c. 74, 

(r) Stat. 3 & 4 Will. IV. e. 74, ». 90. 

». 60. (A) See ante, p. 441. 

(/) Fee ante, p. 427. 
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renoe, and acknowledged by her in the some manner as 
if the lands were freehold (i). And the Aet for the 
abolition of fines and recoveries, by whioh this mode of 
oonveyanoe is authorised, does not require that such a 
deed should be entered on the oourt rolls. If a married 
woman’s equitable estate in copyholds belong to her for 
her separate use, or as her separate property under the 
Married Women’s Property Act, 1882 , she may dis- 
pose thereof in the same manner os if she wero a feme 
sole (A*). 


Copyhold estates admit of remainders analogous to 
those which may be created in estates of freehold (/). 
And when a surrender or deviso is made to the use of 
any person for life, with remainders over, the admission 
of the tenant for life is the admission of all persons 
having estates in remainder, unless there In* in the 
manor a special custom to the contrary (m). A. vested 
estate in remainder is capable of alienation by the 
usual mode of surrender and admittance. Contingent 
remainders of copyholds have always had this advantage, 
that they have never been liable to destruction by the 
sudden determination of the particular estate on which 
they depend. The freehold, vested in the lord, is said 
to be the means of preserving such remainders until the 
time when the particular estate would regularly have 
expired («). In this respect they resemble contingent 
remainders of equitable or trust estates of freeholds, as 
to which we have seen, that the legal seisin, i ested in the 


(«) Stat. 3 & 4 WU1. IV. c. 74, 
b. 77. See antes pp. 2G7, 279. 

{k) See ante, pp. 267—271, 

2S0, 446. 

(f) See ante, pp. 299, 3H. 

(m) 1 Watk. Cop. 276 ; 1>* d. 
Winder ▼. Latere, 7 Ad. k E. 
195 ; Smith ▼. Glaeeeoek, 4 C. B., 
N. S. 357 ; Handheld v. JiandfiJd, 


1 Drew. & S. 310. See, how- 
ever, at* to the reversioner, JCry. v. 
Lady of the Manor of lhxllingham , 
8 Ad. & E. 85ft. 

(«) Eearne, Coot. Hem. 319 ; 
1 Watk. Cup. 196; 1 Bcriv. Cup. 
477 ; Pirkereyilt v. Grey, 30 Beav. 
352. 


Kemaindera. 
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trustees, preserves the remainders from destruction (o) ; 
but if the contingent remainder be not ready to come 
into possession the moment the particular estate would 
naturally and regularly have expired, such contingent 
remainder will fail altogether (p) . To this rule, however, 
Act to amend, an exception has now been made by the Act to amend the 
law as to contingent remainders (q), which extends to 
hereditaments of any tenure ; although it affects only 
such a contingent remainder as would have been valid 
as a springing or shifting use, or executory devise or 
other limitation, had it not had a sufficient estate to 
support it as a contingent remainder. 

Executory Executory devises of copyholds, similar in all respects 
dewees. to executory devises of freeholds, have long been per- 
mitted (/•). And directions to executors to sell the 
copyhold lands of their testator (which directions, we 
have seen (#), give rise to executory interests) are still 
in common use ; for, when such a direction is given, 
the executors, taking only a power and no estate, have 
no occasion to be admitted ; and if they can sell before 
the lord has had time to hold his three Customary 
Courts for making proclamation in order to seize the 
land quomquc ( t ), the purchaser from them will alone 
' require admittance by virtue of his executory estate 
V which arose on the sale. By this means the expense 
\of only one admittance is incurred ; whereas, had the 
j lands been devised to the executors in trust to sell, they 
must first have been admitted under the will, and then 
have surrendered to the purchaser, who again must have 
been admitted under their surrender. And in a recent 
case, where a testator devised copyholds to such uses as 

(<*) Auto, p. 334. (») Ante, p. 3C2. The stat. 21 

(/>) Glib. Ten. 266 ; Fearne, Hen. VIII. o. 4 applies to oopy- 
Cont. Hem. 320. holds ; Peppercorn v. Way man , 5 

(?) Stat. 40 & 41 Viet. c. 33, De Gex & S. 230; ante, p. 363. 
ante, pp. 320, 321, 366, 371. (0 See ante, p. 443. 

{> ) 1 AVatk Cop. 210. 
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his trustees should appoint , and subject thereto to the 
use of his trustees, their heirs and assigns for ever, with 
a direction that they should sell his copyholds, it was 
decided that the trustees could make a good title without 
being admitted, even although the lord had in the mean* 
time seized the land quomquc for want of a tenant (#i). 
But it has recently been decided that the lord of a 
manor is not bound to accept a surrender of copyholds 
inter riCos , to such uses as the surrenderee shall appoint, 
and, in default of appointment, to the use of the sur- 
renderee, his heirs and assigns (r). This decision is in 
accordance with the old rule, which construed surrenders 
of copyholds in the same manner as a conveyance of 
freeholds inter riros at common law (//). If, however, 
the lord should accept such a surrender, lie will lie 
hound by it, and must admit the appointee under tho 
power of appointment, in case such power should bo 
exercised (z). 


With regard to tho interest possessed by husband 
and wife in each other’s copyhold lands, the husband 
was entitled to the whole income of his wife’s land 
during her coverture, unless the land were settled on 
trust for her separate use (a ) . But the Married Women’s 
Property Act, lb70 (b)> provided (r), as we have seen (</), 
that when any copyhold or customary property should 
descend upon any woman married after tho passing of 


(»<} Glass v. Richardson , 9 Ilure, 
698 ; 2 De Gex, M. k G. 658 ; 
and see The Queen v. Corbett , 1 E. 
k B. 836 ; The Queen v. Wilton, 3 
Best & Smith, 201. 

(jt) Flock v. The Master , Fel- 
lows and Scholars of Downing Col- 
lege, C. P., 17 Jut. 697 ; 13 C. B. 
945. 

(y) 1 Watk. Cop. 108, 110; 1 
Scriy. Cop. 178. 

(z) The King v. The Ford of the 

W.R.P. 


Manor of Oumlte, 1 Ad. k E. 283 ; 
hotldington v. Abtrnelhg , 5 B. & 
C. 776 ; 9 Dow. k Ry. 626; 1 
Scriy. Cep. 226, 229 ; Fddleston 
y. Collins, 3 De Gex, M. k G. 1. 

(a) 1 Walk. Cop. 273, 335, 4th 
od. See ante, jip. 266—268. 

(5) Stat. 33 k 34 Viet. c. 93, 
passed 9th Aug. 1870. 

{<*} Sect. 8. 
id) Ante, p. 270. 


Lord not 
to 

a sur- 
mter 
to shift- 


11 u*bun<l and 

iJr 

Married 


G (i 
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Wife’s sepa- 
rate property. 


Curtesy. 


Ereebencli 



/ 

Manor of 
Cheltenham 
is an ex- 
ception. 


that Act, as heiress or co-heiress of an intestate, the 
rents and profits of such property should, subjeot and 
without prejudice to the trusts of any settlement affect- 
ing the same, belong to such woman for her separate 
use. And under the Married Women’s Property Act, 
1882 , a married woman is entitled to have and to hold 
any copyhold land, which belongs to her as her separate 
property under that Act, and the rents and profits 
thereof, in the same manner as if she were a feme 
sole (e). A special custom appears to be necessary to 
entitle a husband to be tenant by curtesy of his wife’s 
copyholds (/). A special custom also is required to 
entitle the wife to any interest in the lands of her hus- 
band after his decease. Where such custom exists, the 
wife’s interest is termed her frcebench ; and it generally 
oonsists of a life interest in one divided third part of 
the lands, or sometimes of a life interest in the en- 
tirety (g ) ; and, like dower under the old law, freebench 
is paramount to the husband’s debts (A). Freebench, 
however, usually differs from the ancient right of dower 
in this important particular, that whereas the widow 
was entitled to dower of all freehold lands of which her 
husband was solely seised at any time during the cover- 
ture (/), the right to freebench does not usually attach 
until the actual decease of the husband (A), and it may 
be defeated by a devise of the lands by the will of the 
| husband (/). Freebench, therefore, is in general no 
impediment to the free alienation by the husband of 
his copyhold lands, without liis wife’s concurrence. To 
this rule the important manor of Cheltenham forms an 
exception ; for, by the custom of this manor, as settled 
by Aot of Parliament, the freebench of widows attaohes, 


(e) See ante, pp. 270— 272. 621. 

(/) 2 Watt. Cop. 71. See as (i) Ante, p. 282. 

to freeholds, ante, pp. 274—277. (k) 2 Watk. Cop. 73. 

(g) 1 Scriv. Cop. 89. (/) Lacey v. Hill, M. R., L. R., 

Spyer ▼. Hyatt, 20 Bear. 19 E?. 346. 
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like th&' ancient right of dower out of freeholds, On all 
the copyhold lands of inheritance of which their hus- 
bands were tenants at any time during the coverture (m). 
The Act for the amendment of the law relating to 
dower (ft) does not extend to freebenoh (o). 


(m) Doe d. Riddell v. Gwinnell , ante, p. 285. 

I Q. B. 682. (o) Smith v. Adams , 18 Beav. 

(n) Stat. 3 & 4 WiU. IV. c. 105; 499 ; 5 De Gex, M. & G. 712. 


Dower Act. 


r, a 2 
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PART IV. 


OF PERSONAL INTERESTS IN REAL ESTATE. 


Term of 
years. 


Mortgage 

debt. 


The subjects which have hitherto occupied our atten- 
tion derive a great interest from the antiquity of their 
origin. We have seen that the difference between free- 
hold and copyhold tenure has arisen from the distinction 
which prevailed, in ancient times, between free tenure 
and tenure in villenage (a) ; and that estates of free- 
hold in lands and tenements owe their origin to the 
ancient feudal system (5). The law of real property, 
in which term both freehold and copyhold interests are 
included, is full of rules and principles to be explained 
only by a reference to antiquity ; and many of those 
rules and principles were, it must be confessed, much 
more reasonable and useful when they were first insti- 
tuted than they are at present. The subjects, however, 
on which we are now about to be engaged, possess little 
of the interest which arises from antiquity ; although 
their present value and importance are unquestionably 
great. The 'principal interests of a personal nature 
^derived from landed property, are a term of years and 
a mortgage debt. The origin and reason of the personal 
nature of a term of years in land have been already 
attempted to be explained (c ) ; and at the present day, 
leasehold interests in land, in which amongst other 
things all building leases are included, form a subject 
sufficiently important to require a separate considera- 
tion. The personal nature of a mortgage debt was not 
clearly established till long after a term of years was 


P- 


[c) Ante, p. 9, and note (c) to 
14. 


(a) Ante, pp. 28, 145. 

(b) Ante, p. 21. 



o? ransom interbsts is mi ism 



(i) U«|l t, kk, 1 8wt. SSS. 

(k Ca, 283; 5 Broil. 628, (<) Co, Iitll i, n. (1). 

no 1615 j Hk v. Tikt, 3 
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Two lands of 
of 


A tenancy at 
will. 


CHAPTER I. 


OF A TERM OF YEARS. 


At the present day, one of the most important kinds 
of chattel or personal interests in landed property is 
a term of years, by which is understood, not the time 
merely for which a lease is granted, but also the interest 
acquired by the lessee. Terms of years may practically 
be considered as of two kinds ; first, those whioh are 
created by ordinary leases, which are subject to a yearly 
rent, which seldom exceed ninety-nine years, and in 
respect of whioh so large a number of the occupiers of 
lands and houses are entitled to their occupation ; and 
seoondly, those which are created by settlements, wills, 
or mortgage deeds, in respeot of whioh no rent is usually 
reserved, which are frequently for one thousand years or 
more, whioh are often vested in trustees, and the object 
of whioh is usually to secure the payment of money by 
the owner of the land. But although terms of years of 
different lengths are thus created for different purposes, 
fit must not, therefore, be supposed that a long term of 
years is an interest of a different nature from a short 
one. On the contrary, all terms of years of whatever 
length possess precisely the same attributes in the eye 
of the law. 


The consideration of terms of the former kind, or 
those treated by ordinary leases, may conveniently be 
* preceded by a short notice of a tenanoy at will, and 
a tenancy by sufferanoe. A tenanoy at will may be 
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created by parol (a), or by deed ; it arises when a person 
lets land to another, to hold at • the will of the lessor or 
person letting (ft). The lessee, or person taking the 
lands, is called a tenant at will ; and, as he may be 
turned out when his landlord pleases, so he may leave 
when he likes. A tenant at will is not answerable for 
mere permissive waste (c). He is allowed, if turned 
out by his landlord, to reap what he has sown, or, as it 
is legally expressed, to take the emblements (d). But Emblements, 
as this kind of letting is very inconvenient to both 
parties, it is scarcely ever adopted ; and, in construc- 
tion of law, a lease at an annual rent, made generally 
without expressly stating it to be at will (e), and with- 
out limiting any certain period, is not a lease at will, 
but a lease from year to year (/), of whioh we shall 
presently speak. When property is vested in trustees, Cestui que 
the cestui que trust is, as we have seen (g), absolutely ^ u ^ ,nant 
entitled to such property in equity. But as the Courts 
of law did not recognize trusts, they considered the 
cestui que trust, when in possession, to be merely the 
tenant at will of his trustees ( h ) ; and as the distinction 
between law and equity has not been abolished by the 
Judicature Aots, a cestui que trust, whilst in possession, 
is still a tenant at will at law, although absolutely 
entitled in equity. A tenanoy by sufferance is when Tenancy by 
a person, who has originally come into possession by Bufferance - 

stat. 46 & 47 Viet. c. 61, s. 62. 

(e) Doe d. Bastow v. Cox , 11 
Q. B. 122; Doe d. Dixie v. Davies , 

7 Exoh. Rep. 89. 

(/) Bight d. Blower v. Darby, 1 
T. Rep. 159, 163. 

( g ) Ante, pp. 192, 193, and 
note (y). 

(h) Earl of Fomfret v. Lord 
Windsor , 2 Ves. sen. .^72, 481. 

See Melting v. Leak, 16 C. B. 

652. 


(a) Stat. 29 Car. II. c. 3, s. 1. 

(b) Litt. s. 68 ; 2 Black. Com. 
145. 

(c) Harnett y, Maitland , 15 Mee. 
& Weis. 257. 

(<f) Litt. s. 68; see Graves y. 
Weld , 5 B. & Adol. 105. A tenant 
at will might be entitled to com- 
pensation for improvements under 
the Agricultural Holdings (Eng- 
land) Act, 1875 (stat. 38 & 39 
Viet. c. 92), amended by stat. 39 
& 40 Viet. c. 74, and repealed by 
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a lawful title, holds suoh possession after his title has 
determined. 


Lease from 
year to year. 


Agricultural 
Holdings 
(England) 
Act, 1883. 


A lease from year to year is a method of letting very 
commonly adopted: in most cases it is muoh more 
advantageous to both landlord and tenant than a lease 
at will. The advantage consists in this, that both land- 
lord and tenant are entitled to notice before the tenancy 
can be determined by the other of them (i) . By the 
common law, this notice must be given at least half 
a year before the expiration of the current year of the 
tenanoy (,;) ; for the tenancy cannot be determined by 
one only of the parties, except at the end of any number 
of whole years from the time it began. So that, if the 
tenant enter on any quarter day, he can quit only on 
the same quarter day : when once in possession, he has 
a right to remain for a year ; and if no notice to quit be 
given for half a year after he has had possession, he will 
have a right to remain two whole years from the time 
he came in; and so on from year to year. But in 
the case of a tenancy from year to year of a holding, 
to which the Agricultural Holdings (England) Act, 
1883 (i k ), applies, a year’s notioe, expiring with a year 
of tenanoy, is now required, in order to determine the 
tenancy, by the 33rd section of the Act; unless the 
landlord and tenant of the holding by writing under 
jtheir hands agree that this section shall not apply ; in 
/ which case a half year’s notice will be sufficient. This 
! section, however, does not extend to a case where the 
tenant is adjudged bankrupt, or has filed a petition for 
a composition or arrangement with his creditors (/). 


(t) As to the effect of an as- 
signment of his interest by a 
tenant from year to year, see 
Allcock t. Moorhou8€ ) 9 Q. B. D. 
866 . 

O’) Eight d. Floicer v. Darby , 


1 T. Rep. 169, 163 ; and see Doe 
d. Lord Bradford v. Watkins , 7 
East, 661. 

(k) Stat. 46 & 47 Viet. o. 61. 

(l) The Agricultural Holdings 
(England) Act, 1876, repealed by 



OF A TERM OF YEARS. 


467 


Under the same Act (tn ) 9 a landlord may give a tenant 
from year to year notice to quit part only of his holding 
if the notioe be given with a view to the use of the land 
for any of the improvements specified in the Act, and it 
be so stated in the notice ; the tenant having the option, 
by counter notice in writing within twenty-eight days, 
to aocept the same as notice to quit the entire holding. 

This Act does not apply to any holding whioh is not 
either wholly agricultural or wholly pastoral, or in part 
agricultural and as to the residue pastoral, or in whole 
or in part cultivated as a market garden; or to any 
holding let to the tenant during his continuance in any 
offioe, appointment, or employment held under the land- 
lord (n ) . A lease from year to year can be made by 
parol or word of mouth (0), if the rent reserved amount 
to two-thirds at least of the full improved value of the 
lands; for if the rent reserved do not amount to so 
much, the Statute of Frauds declares that such parol * 
lease shall have the force and effect of a lease at will 
only (p). A lease from year to year, reserving a less 
amount of rent, must be made by deed (q). The best 
way to create this kind of tenancy is to let the lands to 
hold “ from year to year ” simply, for much litigation 
has arisen from the use of more circuitous methods of 
saying the same thing (r). 

A lease for a fixed number of years may, by the Lease for a 


the Act of 1883, contained similar 
provisions ; see stat. 38 & 39 Yict. 
0 . 92, ss. 51, 54 — 58. 

(tn) Stat. 46 & 47 Yict. c. 61, 
s. 41. The Act of 1875 contained 
similar provisions ; see stat. 38 & 
39 Viet. c. 92, ss. 52, 54 — 58. 

(») Stat. 46 & 47 Viet. c. 61, 
s. 54. The Act of 1875 applied 
to agricultural and pastoral hold- 
ings of two acres and upwards in 
extent; see stat. 38 & 39 Yict. 


c. 92, s. 68. 

( 0 ) Legg v. Hackett , Bac. Abr. 
tit. Leases (L. 3) ; S. C. nom. 
Legg v. Strudwick , 2 Salk. 414. 
(j?) 29 Car. II. c. 3, ss. 1, 2. 

(q) Stat. 8 & 9 Viet. c. 106, 
s. 3. 

(r) See Bac. Abr. tit. Leases 
and Terms for Years (L. 3) ; Doe 

d. Clarke v. Smaridge, 7 Q. B. 
957. 
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number of Statute of Frauds, be made by parol, if the term do 

yem. not exceed three years from the making thereof, and 

if the rent reserved amount to two-thirds, at least, of 


Leases in 
writing now 
required to be 
by deed. 


No formal 
words re- 
quired to 
make a lease. 


the full improved value of the land (a). Leases for a 
longer term of years, or at a lower rent, were required, 
by the Statute of Frauds (t) f to be put into writing 
and signed by the parties making the same, or their 
agents thereunto lawfully authorized by writing. But 
a lease of a separate incorporeal hereditament was 
always required to be made by deed (u). And the Act 
to am< id the law of real property now provides that 
a lease, required by law to be in writing, of any tene- 
ments or hereditaments shall be void at law, unless 
made by deed (a?). But suoh a lease, although void 
as a lease for want of its being by deed, may be good 
as an agreement to grant a lease, ut res magis valeat 
quam pereat (y). It does not require any formal words 
to make a lease for years. The words commonly em- 
ployed are “ demise, lease, and to farm let but any 
words indicating an intention to give possession of 
the lands for a determinate time will be sufficient (s). 


Accordingly, it sometimes happened, previously to the 
Aot, that what was meant by the parties merely as an 
agreement to execute a lease, was in law construed as 
itself an actual lease ; and very many law suits arose 
nut of the question, whether the effect of a memorandum 
)Vas in law an actual lease, or merely an agreement to 


(s) 29 Car. II. o. 3, s. 2 ; Lord 
Bolton v. Tomlin , 5 A. & E. 856. 
(?) 29 Car. II. o. 3, a. 1. 

(u) Bird y. Higginson , 2 Adol. 
& EU. 696 ; 6 Adol. & EU. 824 ; 
S. <7. 4 Nev. & Man. 505. See 
ante, p. 288. 

(x) Stat. 8 & 9 Viet. o. 106, 
a. 3, repealing stat. 7 & 8 Viot. 
o. 76, a. 4, to the same effect. 

(y) Barker y, Boswell, V.-C. S., 
4 Jur., N. S. 183, affirmed 2 De 


Gox & Jones, 559 ; Bond y. JRos- 
ling, Q. B., 8 Jur., N. S. 78 { I 
Best & Smith, 371 ; Tidy y. Mol- 
leity 16 C. B., N. S. 298 ; MoUasm 
y. Leon, Exch., 17 Jur., N. S. 
60 8 ; 7 H. & N. 73, overruling 
the case of Stratton v. Bet titty 16 
C. B. 420. 

( b ) Bao. Abr. tit. Leases and 
Terms for Tears (K) ; Curling v. 
Mills , 6 Man. & Gran. 173. 
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make one. Thus, a mere memorandum in writing that 
A. agreed to let, and B. agreed to take, a house or 
farm for so many years, at suoh a rent, was, if signed 
by the parties, as much a lease as if the most formal 
words had been employed {a). By suoh a memorandum 
a term of years was created in the premises, and was 
vested in the lessee, immediately on his entry, instead 
of the lessee acquiring, as at present, merely a right to 
have a lease granted to him * accordance with the agree- 
ment (b). 


(a) Poole v. Bentley , 12 East, 
168 ; Poe d. Walker v. Groves , 15 
East, 244 ; Poe d. Pearson v. J Hies, 
8 Bing. 178; S. C. 1 Moo. & 


Scott, 269 ; Warman v. Faithfully 
5 Bam. & Adol. 1042 ; Pearce v. 
Gheslyn , 4 Adol. & Ellis, 225. 


(6) By the Stamp Act, 1870, leases, with some exceptions, are 
subject to an ad valorem duty on the rent reserved as follows : — 


Where the yearly rent shall not ex- 
ceed £5 « * .. •• »• 

Shall exceed £5 and not exceed £10 


10 „ 15 

15 „ 20 

20 „ 25 

25 „ 50 

50 „ 75 

75 „ 100 

And where the same shall exceed 
£100, then for every £50, and also 
*or any fractional part of £50 . . 


If the term 
does not 
exceed 35 
Years or is 
indefinite. 

If the term 
being 
definite 
exceeds 35 
Years, but 
does not 
exceed 100 ■ 
Years. [ 

i 

s. 

d. 

£ 

8. d. 

0 

6 

0 

3 0 

1 

0 

0 

6 0 

1 

6 

0 

9 0 

2 

0 

0 

12 0 

2 

o 

0 

15 0 

5 

0 

1 

10 0 

7 

6 

2 

5 0 

10 

0 

3 

0 0 

5 

0 

1 

10 0 


If the term 
being 
definite 
exceeds 100 
Years. 


£ s. d. 
0 6 0 
0 112 0 
0 18 0 
1 4 0 
1 10 0 

3 0 0 

4 10 0 
6 0 0 


3 0 0 


d any premium which may be paid for the lease is also charged 
ch the same ad valorem duty as on a conveyance upon the sale of 
ids for the same consideration. The counterpart bears a duty of 
e shilling s, unless the duty on the lease is less than five shillings, 
which case the counterpart bears the same duty as the lease ; and 
not executed by the lessor, it does not require any stamp denoting 
at the proper duty has been paid on the original. Agreements for 
ases for any term not exceeding thirty-five years are subjeot to the 
ime duty as leases. Leases of furnished houses for any term less 
lan a year, where the rent for suoh term exceeds 25/., are 'subject to 
duty of half-a-crown» Aud any lease of a tenement or part thereof 
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A lease may- 
be made for 
any number 
of years. 

There must 
be a period 
fixed for the 
ending. 


A term may 
be made to 
commence at 
a future time. 


There is no limit to the number of years for which 
a lease may be granted ; a lease may be made for 99, 
100, 1,000, or any other number of years ; the only 
requisite on' this point is, that there be a definite period 
of time fixed in the lease, at which the term granted 
must end (c ) ; and it is this fixed period of ending 
which distinguishes a term from an estate of freehold. 
Thus, a lease .to A. for his life is a conveyance of an 
estate of freehold, and must be oarried into effect by 
the proper method for conveying the legal seisin ; but 
a lease to A. for ninety-nine years, if he shall so long 
live, gives him only a term of years, on account of the 
absolute certainty of the determination of the interest 
granted, at a given time fixed in the lease . Besides the 
fixed time for the term to end, there must also be a 
time fixed from which the term is to begin ; and this 
time may, if the parties please, be at a future period (d). 
Thus, a lease may be made for 100 years from next 
Christmas. For, as leases anciently were contracts 
between the landlords and their husbandmen, and had 
nothing to do with the freehold or feudal possession ( e ), 
there was no objection to the tenant’s right of occupation 
being deferred to a future time. 


Entry. When the lease is made, the lessee does not become 

\ complete tenant by lease to the lessor until he has 
| entered on the lands let (/). Before entry, he has no 
j estate, but only a right to have the lands for the term by 


for any definite term less than a year, at a rent not exceeding the rate 
of 10/. per annum, is now chargeable with the stamp duty of one 
penny only. Stat. 33 & 34 Viet. c. 97. Covenants in a lease to make 
improvements or additions to the property do not subject it to any 
additional duty. Stat. 33 & 34 Viet. c. 44 ; 33 & 34 Viet. c. 97, 
s. 98. 

(c) Co. Litt. 46 b ; 2 Black. (/) Litt. s. 68 ; Co. Litt. 46 b ; 
Com. 143. Miller v. Green> 8 Bingh. 92 ; 

((I) 2 Black. Com. 143. ante, p. 217. 

See ante, p. 10. 
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force of the lease (g), called in law an intereese termini . interesse ter- 
But if the lease should be made by a bargain and sale, . 
or any other conveyance operating by virtue of the salef^ 
Statute of Uses, the lessee will, as we have seen (A), 
have the whole term vested in him at once, in the same 
manner as if he had actually entered. 

The circumstance, that a lease for years was anciently 
nothing more than a mere contraot, explains a curious 
point of law relating to the creation of leases for years, 
which does not hold with respect to the oreation of any 
greater interest in land. If a man should by indenture Lease for 
lease lands, in which he has no legal interest, for a tenn 
of years, both lessor and lessee will be estopped during 
the term, or forbidden to deny the validity of the lease. 

This might have been expected. But the law goes 
further, and holds, that if the lessor should at any time 
during the lease acquire the lands he has so let, the 
lease, which before operated only by estoppel, shall now 
take effeot out of the newly-acquired estate of the lessor, 
and shall become for all purposes a regular estate for 
a term of years {%). If, however, the lessor has, at the Exception, 
time of making the lease, any interest in the lands he 
lets, 6uch interest only will pass, and the lease will have interest 
no further effect by way of estoppel, though the interest 
purported to be granted be really greater than the lessor / 
had at the time power to grant (A) . Thus, if A., a lessee! 
for the life of B., makes a lease for years by indenture, 
and afterwards purchases the reversion in fee, and then 
B. dies, A. may at law avoid his own lease, though 
several of the years expressed in the lease may be still 

(^) Litt. s. 459 ; Bac. Abr. tit. Austin, 7 Man. & Gran. 701. 

Leases and Terms for Years (M). (A) Co. Litt. 47 b; Mill v. 

(A) Ante, p. 221. Saunders , 4 Bam. & Cress. 529 ; 

(i) Co. Litt. 47 b; Bac. Abr. Doe d. Strode y. Seaton , 2 Cro. 
tit. Leases and Terms for Years Mee. & Bose. 728, 730. 

(O) ; 2 Prest. Abst. 211 ; Webb v. 
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to com© ; for, as A. had an interest in the lands for 
the life of B., a term of years determinable on B.*s life 
passed to the lessee. But if in suoh a case the lease 
was made for valuable consideration, Equity would 
oblige the lessor to make good the term out of the 
interest he had acquired (/). 

The first kind of leases for years to which we have 
adverted, namely, those taken for the purpose of occu- 
pation, are usually made subject to the payment of a 
Rent and yearly rent (m), and to the observance and performance 
of certain covenants, amongst which a covenant to pay 
the rent is always included. The rent and covenants 
are thus constantly binding on the lessee, during the 
whole continuance of the term, notwithstanding any 
assignment which he may make (ft). On assigning 
leasehold premises, the assignee is therefore bound to 
enter into a covenant with the assignor, to indemnify . 
him against the payment of the rent reserved, and the 
observance and performance of the covenants contained 
in the lease (o). The assignee, as such, is liable to the 
landlord for the rent which may be unpaid, and for the 
covenants which may be broken during the time that 
the term remains vested in him, although he may never 
enter into actual possession (js>), provided that such cove- 
nants relate to* the premises let : and a covenant to 
Ido any act upon the premises, as to build a wall, is 
binding on the assignee, if the lessee has covenanted for 
himself and his assigns to do the act (q). But a cove- 
nant to do any act upon premises not comprised in the 

(/) 2 Prest. Abat. 217. (p) Williams v. Bosanquet, 1 

(in) See ante, p. 292 et seq. Brod. & Bing. 238 ; 3 J.B. Moore, 

(n) Mayor of Swansea v. Thomas , 500. 

10 Q. B. D. 48 ; Mill v. Mast and (q) Spencer's case , 5 Rep. 16 a ; 
West India Bock Co. % 9 App. Cas. Hemingway v. Fernandes , 13 Sim. 
448. 228. See MinshuU v. Oakes, 2 H. 

(o) Sugd. Vend. & Pur. 37, & N. 793, 809. 

14th ed. 
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lease cannot be made to bind the assignee (r). Cove- Covenants 
nants which are binding on the assignee are said to run ^hthTknd 
with the land , the burden of such covenants passing 
with the land to every one to whom the term is from 
time to time assigned. But when the assignee assigns 
to another, his liability ceases as to any future breach ($). 

In the same manner the benefit of covenants relating to 
the land, entered into by the lessor, will pass to the as- 
signee ; for, though no oontract has been made between 
the lessor and the assignee individually, yet as the 
latter has become the tenant of the former, a privity of 
estate is said to arise between them, by virtue of which 
the covenants entered into, when the lease was granted, 
become mutually binding, and may be enforced by the 
one against the other (t). This mutual right is also 
confirmed by an express clause of the statute before 
referred to (w), by which assignees of the reversion were 
enabled to take advantage of conditions of re-entry 
contained in leases (#). By the same statute also, the 
assignee of the reversion is enabled to take advantage 
of the covenants entered into by the lessee with the 
lessor, under whom such assignee claims (y), — an ad- 
vantage, however, whioh, in some cases, he is said to 
have previously possessed (s). 


/ 

The rights and obligations of the successors in estate /teascamade^ 
of a lessor and a lessee with respect to the rent reserved, December, 
by and the covenants and conditions contained in leases d881 * 
made after the 31*tf December , 1881, are further regu- 
lated by two important sections of the Conveyancing 


(r) Eeppel v. Bailey , 2 My. & 
Keen, 517. 

{s) Taylor v. Shum, 1 Bos. & 
Pul. 31 *, Bowley v. Adam , 4 M. 
& Or. 634. 

(*) Sugd. Vend. & Pur. 478, 
note, 3rd ed. 


(w) Stat. 32 Hen. VIII. o. 34, 
b. 2. 

(x) Ante, p. 295. 

(y) 1 Wins. Saund. 240, n. (3) ; 
Martyn v. William , 1 H. & N. 
817. 

(s) Vyvyan v. Arthur , 1 Barn. 
& Cress. 410, 414. 
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Proviso for 
re-entry. 


and Law of Property Aot, 1881 (a). They are as 
follows : — 

(Sect. 10, subs. 1.) Rent reserved by a lease, and the 
benefit of every covenant or provision therein contained, 
having reference to the subject-matter thereof, and on 
the lessees part to be observed or performed, and every 
condition of re-entry and other condition therein con- 
tained, shall be annexed and incident to and shall go 
with the reversionary estate in the land, or in any part 
thereof, immediately expectant on the term granted by 
the lease, notwithstanding severance of that reversionary 
estate, and shall be capable of being recovered, received, 
enforced, and taken advantage of by the person from 
time to time entitled, subject to the term, to the income 
of the whole or any part, as the case may require, of 
the land leased. 

(Sect. 11, subs. 1.) The obligation of a covenant 
entered into by a lessor with reference to the subject- 
matter of the lease shall, if and as far as the lessor has 
power to bind the reversionary estate immediately ex- 
pectant on the term granted by the lease, be annexed 
and incident to and shall go with that reversionary 
estate, or the several parts thereof, notwithstanding 
severance of that reversionary estate, and may be taken 
advantage of and enforced by the person in whom the 
\term is from time to time vested by conveyance, devolu- 
tion in law, or otherwise; and, if and as far as the 
j lessor has power to bind the person from time to time 
, entitled to that reversionary estate, the obligation afore- 
said may be taken advantage of and enforced against 
any person so entitled. 

The effect of these enactments is discussed in the 
editor’s “ Conveyancing Statutes ” (6). 

The payment of the rent, and the observance and 

(«) Stat. 44 & 46 Viet. c. 41. (£) Pp. 104 — 110. 



OF A TERM OF YEARS. 


465 


performance of the covenants are usually further seoured 
by a proviso or condition for re-entry. The proviso for 
re-entry, so far as it relates to the non-payment of rent, 
has been already adverted to (c ) ; it enables the land- 
lord or his heirs (and the statutes above mentioned (d) 
enable his assigns), on non-payment of the rent, to re- 
enter on the premises let, and re-possess them as if no 
lease had been made. The landlord, his heirs or assigns 
could formerly, under the proviso for re-entry on breach 
of covenants, at once re-enter in the same way upon 
non-observance or non-performance of the covenants. 

But a lessor and his successors in estate cannot now 
enforce a right of re-entry on breach of covenants until 
the conditions imposed by the Conveyancing and Law 
of Property Act, 1881 (e), have been oomplied with. 

These are mentioned further on. 

The proviso for re-entry on breach of covenants was Effect of 
until recently the subject of a curious doctrine ; that if 
an express licence were once given by the landlord for covenant, 
the breach of any covenant, or if the covenant were, not 
to do a certain act without licence, and licence were once 
given by the landlord to perform the act, the right of 
re-entry was gone for ever(/). The ground of this 
doctrine was, that every condition of re-entry was entire 
and indivisible ; and, as the condition had been waived 
once, it could not be enforced again. So far as this * 
reason extended to the breach of any covenant, it was \ 
certainly intelligible ; but its application to a licence to 
perform an act, which was only prohibited when done 
licence, was not very apparent (g). This rule, 


(<?) Ante, p. 294. (/) Bimpor's ca*e, 4 Rep. 119 ; 

(d) Stats. 32 Hen. VIII. c. 34 ; Brummett v. Maephmon , 14 Ves. 
44 & 45 Viet. c. 41, s. 10; see 173. 

s. 14, subs. 8. iff) 4 Jarman’s Conveyancing, 

(e) Stat. 44 & 45 Viet. c. 41, by Sweet, 377, n. («). 
s. 14. 


W.R.F. 


II H 
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New enact- 
ment. 
Restriction 
on effect of 
licence. 


which was well established, was frequently the occasion 
of great inconvenience to tenants ; for no landlord could 
venture to give a licence to do any act, which might be 
prohibited by the lease unless done with lioence, for fear 
of losing the benefit of the proviso for re-entry, in case 
of any future breach of covenant. The only method to 
be adopted in such a case was, to create a fresh proviso 
for re-entry on any future breach of the covenants, a 
proceeding which was of course attended with expense. 
The term would then, for the future, have been deter- 
minable on the new events stated in the proviso ; and 
there was no objection in point of law to such a course ; 
for a term, unlike an estate of freehold, may be made 
determinable during its continuance, on events which 
were not contemplated at the time of its creation (A). 
By an Act of the present reign the inoonvenient doctrine 
above mentioned ceased to extend to licences granted 
to the tenants of Crown lands (*). And by a subse- 
quent statute (A) it has been provided, that every such 
licence shall, unless otherwise expressed, extend only to 
the permission aotually given, or to any specific breach 
of any proviso or covenant made or to be made, or to 
the actual matter thereby specifically authorized to be 
done, but not so as to prevent any proceeding for any 
subsequent breaoh, unless otherwise specified in such 
licence. And all rights under covenants and powers 
' of forfeiture and re-entry contained in the lease are to 
remain in full force, and are to be available as against 
any subsequent breach or other matter not specifically 
authorized by the licenoe, in the same manner as if no 
such licence had been given ; and the condition or 
right of re-entry is to remain in all respects as if such 
lioence had not been given, except in respect of the 
particular matter authorized to be done. Provision has 


(A) Stat 22 & 23 Viet. c. 35, 

8 . 1 . 


(A) 2 Frost Cgxly. 199. 

(i) Stat. 8 & 9 Viet. c. 99, s. 5. 
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filso l)6Gii made (/) that a licence to one of several Iacenoe to one 
lessees, or with respect to part only of the property let, £ M 
shall not destroy the right of re-entry as to the other to part onl y» 
lessees, or as to the remainder of the property. 

The above enaotments, however, failed to provide for a 

the ease of an actual waiver of a breach of covenant, covenant. . 
On this point the law stood thus. The receipt of rent 
by the landlord, after notice of a breach of covenant 
committed by his tenant prior to the rent becoming 
due, was an implied waiver of the right of re-entry (m ) ; 
but if the breach was of a continuing kind, this implied implied 
waiver did not extend to the breach which continued walv f r ‘ 
after the receipt (n ) . An implied waiver of this kind breach^^ 
did not destroy the condition of re-entry (o ) ; but an 
actual waiver had this effect. Few landlords therefore Actual 
were disposed to give an actual waiver. The incon- wauer ’ 
venience which thus arose is now met by a subsequent 
Act (/>), which provides that, where any actual waiver 
of the benefit of any covenant or condition in any lease 
on the part of the lessor, or his heirs, executors, ad- 
ministrators, or assigns, shall be proved to have taken 
place, after the passing of that Act (q), in any one par- 
ticular instance, such actual waiver shall not be assumed 
or deemed to extend to any instanoe, or any breach of 
covenant or condition, other than that to which such 
waiver shall specially relate, nor to be a general waivet 
of the benefit of any such covenant or condition, unless 
an intention to that effect shall appear. 

Formerly a grantee of the reversion of part of the of 

property comprised in a lease could not take advantage 


(/) Sect. 2. 

(m) Co. Litt. 211 b; Price v. 
Worwood, 4 H. & N. 612. 

(») Doe d. Mutton v, Gladwin , 
6 Q. B. 963 ; Doe d. Baker v. 
Jones, 6 Ex. Rep. 498. 


(o) Doe d. Flower v. Peck , 1 
B. & Adol. 428. 

(p) Stat. 23 & 24 Viet. o. 38, 

s. 6. 

(q) 23rd July, 1860. 


H IT 2 
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Leases made V 
after the 31st 
Deo. 1881. 


of a condition of re-entry or other condition contained 
in the lease ; as if a lease had been made of three acres, 
reserving a rent npon condition, and the reversion of 
two acres were granted, the rent might be apportioned 
but the condition was destroyed, “ for that it is entire 
and against common right” (r). The law on this point 
was altered by the statute commonly called “Lord 
St. Leonards’ Act,” which enaots («), that where the 
reversion upon a lease is severed, and the rent or other 
reservation is legally apportioned, the assignee of each 
part of the reversion shall, in respect of the apportioned 
rent or other reservation allotted or belonging to him, 
have and be entitled to the benefit of all conditions or 
powers of re-entry for non-payment of the original rent 
or other reservation, in like manner as if such con- 
ditions or powers had been reserved to him as incident 
to his part of the reversion in respect of the apportioned 
rent or other reservation allotted or belonging to him. 
It will be observed that this enactment applies only to 
conditions of re-entry on non-payment of rent, and does 
not affect conditions of re-entry on breach of covenants ; 
also, that it can only take effect, if the rent be legally 
apportioned. Rent can only be legally apportioned by 
the oonsent of the tenant to the apportionment, or by 
the verdict of a jury (t). With regard to leases made 
yfter the 31st December, 1881, further alterations have 
peen made in the law on this point by the Conveyancing 
and Law of Property Act, 1881 (u). For besides the 
provisions contained in the 10th and 11th sections 
already stated (a?), it is enacted by the 12th seotion that 
notwithstanding the severance by conveyance, sur- 

(r) Co. Litt. 216 a. See as to ( t ) Blits v. Collins , 6 B. & A. 
coparceners, Dos d. De Mutzen v. 876 ; see ante, pp. 391, 392. 
lewis, 6 A. & E. 277. (u) Stat. 44 & 45 Viet. c. 41, 

(«) Stat. 22 & 23 Viot. c. 36, s. 12 ; see Williamses Conveyancing 
e. 3. Statutes, 112. 

Ante, p. 464. 
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render, or otherwise, of the reversionary estate in any 
land comprised in a lease, and notwithstanding the 
avoidance or cesser in any other manner of the term 
granted by a lease as to part only of the land comprised 
therein, every condition or right of re-entry , and every 
other condition , contained in the lease, shall be appor- 
tioned, and shall remain annexed to the several parts of 
the reversionary estate as severed, and shall be in foroe 
with respect to the term whereon each several part is 
reversionary, or the term in any land which has not 
been surrendered, or as to which the term has not been 
avoided or has not otherwise ceased, in like manner as 
if the land comprised in each several part, or the land as 
to which the term remains subsisting, as the case may 
be, had alone originally been comprised in the lease. 

It will be seen that the effect of above enactments is 
not restricted to conditions of re-entry on non-payment 
of rent. 

A condition of re-entry was, evidently, a very serious As to fire 
instrument of oppression in the hands of the landlord, influrance 
when the property comprised in the lease was valuable 
and the tenant by mere inadvertence might have com- 
mitted some breach of covenant. To forget to pay the 
annual premium on the insurance of the premises against 
fire might thus have occasioned the loss of the whole 
property ; although, on the other hand, the landlord 
might well have considered such forgetfulness inex- 
cusable, since it might have ended in the loss of 
the premises by fire whilst uninsured. By Lord 
St. Leonards’ Act (y), power was given to the Court, 
under certain conditions, to relieve against a forfeiture 
for breach of a covenant or condition to insure against 
fire. But these provisions are now repealed (z) : and 

( y ) Stat. 22 & 23 Viet. c. 35, (*) Stat. 44 & 45 Viet. e. 41, 

as. 4—6. See also as. 7, 8, e. 14, subs. 7. 
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the law, with regard to re-entry and forfeiture, under 
a proviso in a lease, on breaoh of covenants, is placed 
on an entirely new footing by the 14th seotion of the 
Conveyancing and Law of Property Act, 1881 (a). 
This section applies to leases made either before or 
after the commencement of the Act, and has effect 
notwithstanding any stipulation to the contrary (6). 
But it does not affect the law relating to re-entry or 
forfeiture, or relief in case of non-payment of rent (c ) : 
nor does it extend (i) to a covenant or condition against 
the assigning, under-letting, parting with the possession, 
or disposing of the land leased ; or to a condition for 
forfeiture on the bankruptcy of the lessee, or on the 
taking in execution of the lessee’s interest ; or (ii) in 
the case of a mining lease, to a covenant or condition 
for allowing the lessor to have access to or inspect 
books, acoounts, records, weighing-machines or other 
things, or to enter or inspect the mine or the workings 
thereof (d ) , 

The principal provisions of this section are as fol- 
lows : — 

(Sub-sect. 1.) A right of re-entry or forfeiture under 
any proviso or stipulation in a lease for a breach of 
any covenant or condition in the lease, shall not be 
enforceable, by action or otherwise, unless and until 
$he lessor serves on the lessee a notice specifying the 
particular breaoh complained of, and, if the breach 
is capable of remedy, requiring the lessee to remedy 
the breaoh, and, in any case, requiring the lessee to 
make compensation in money for the breaoh, and the 
lessee fails, within a reasonable time thereafter, to 
remedy the breach, if it is capable of remedy, and to 

(a) Stat. 44 & 45 Viet. c. 41 ; (c) Sect. 14, subs. 8 ; ante, 

see Williams’s Conveyancing Sta- pp. 294— 296, 465. 

tutes, U4— 119. (d) Sect. 14, subs. 6 . See sect. 

(b) Sect. 14, subs. 9. 2 (xi, xv). 
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make reasonable compensation in money to the satis- 
faction of the lessor for the breach (e). 

(Sub-sect. 2.) "Where a lessor is proceeding, by action 
or otherwise, to enforce suoh a right of re-entry or 
forfeiture, the lessee may, in the lessor’s aotion, if any, 
or in any aotion brought by himself, apply to the Court 
for relief; and the Court may grant or refuse relief, 
as the Court, having regard to the proceedings and 
conduct of the parties under the foregoing provisions 
of this section, and to all the other circumstances, 
thinks fit ; and, in case of relief, may grant it on such 
terms, if any, as to costs, expenses, damages, compensa- 
tion, penalty or otherwise, including the granting of 
an injunction to restrain any like breach in the future, 
as the Court, in the circumstanoes of each case, thinks 
fit. 

(Sub-sect. 3.) For the purposes of this seotion a 
lease inoludee an original or derivative under-lease, also 
a grant at a fee farm rent (/), or securing a rent by 
condition ; and a lessee includes an original or derivative 
under-lessee, and the heirs, executors, administrators 
and assigns of a lessee, also a grantee under suoh a 
grant as aforesaid, his heirs and assigns ; and a lessor 
includes an original or derivative under-lessor, and th£ 
heirs, executors, administrators and assigns of a lessor, 
also a grantor as aforesaid, and his heirs and assigns. 

(Sub-seot. 4.) This section applies, although the prol 
viso or stipulation under which the right of re-entry or 


(e) See North London Freehold 
Land and Souse Co . v. Jacques ^ 
49 L. T. 659. 

(/) The exact meaning of the 
term * fee farm rent has been the 
subject of controversy. See Co. 
Litt. 143 b, and Mr. Hargrave’s 
note (5) ; 2 Inst. 44 ; 2 Black. 
Com. 43, and the notes to Brad - 
bury v. Wright , 2 Dougl. 624. The 


better opinion appears to be that 

a fee farm rent means a perpetual 

rent, and that the term may be 

applied to a rent-charge in fee 

simple, which is the only way in * Foe farm 

which a perpetual rent can be 

created since the statute of Quia 

Emptores , 18 Edw. I. c. 1. See 

ante, pp. 143, 144, 389, 390. 
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forfeiture accrues is inserted in tlie lease in pursuanoe 
of the directions of any Act of Parliament. 

(Sub-sect. 5.) For the purposes of this section a lease 
limited to oontinue as long only as the lessee abstains 
from committing a breach of covenant, shall be and take 
effect as a lease to continue for any longer term for 
whioh it could subsist, but determinable by a proviso 
for re-entry on such a breach. 


Statute of 
Frauds 
required 
writing to 
assign a lease. 


A deed now" 
required. 


It was provided by the Statute of Frauds (</), that 
no leases, estates or interests, not being copyhold or 
customary interests, in any lands, tenements or here- 
ditaments, should be assigned, unless by deed or note in 
writing, signed by the party so assigning, or his agent 
thereunto lawfully authorized by writing, or by act or 
operation of law. And now, by the Act to amend the 
law of real property (h), it is enacted that an assign- 
ment of a chattel interest, not being copyhold, in any 
tenements or hereditaments, shall be void at law unless 
made by deed (i). 


wm of 
leaseholds. 


General 

devise. 


Leasehold estates may also be bequeathed by will. 
As leaseholds are personal property, they devolve in 
^ the first place on the executors of the will, in the same 
\ manner as other personal property ; or, on the decease 
\of their owner intestate, they will pass to his adminis- 
trator. An explanation of this part of the subjeot will 
be found in the author’s treatise on the principles of 
the law of personal property (k). It was formerly a 
rule that where a man had lands in fee simple, and also 
lands held for a term of years, and devised by his will 


(g) 29 Car. II. o. 3, s. 3. 

(h) Stat. 8 & 9 Viet, o. 106, s. 3, 
repealing stat. 7 & 8 Viot. e. 76, 
s. 3, to the same effect. 

(i) Any assignment of a lease 
upon any other occasion than a 


sale or mortgage appears now to 
he subject to a deed stamp of 10*. 
Stat. 33 & 34 Viet. c. 97. 

(Ar) Part IV. Chaps. 3 & 4, 
pp. 505, 550, 12th ed. 
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all his lands and tenements, the fee simple lands only 
passed by the will, and not the leaseholds; but if he 
had leasehold lands, and none held in fee simple, the 
would then pass, for otherwise the will would 
void (/). But the Act for the amendment of Wills Act. 
the laws with respect to wills (m) now provides, that a 
devise of the land of the testator, or of the land of the 
testator in any place, or in the occupation of any person 
mentioned in his will, or otherwise described in a 
general manner, and any other general devise which 
would describe a leasehold estate if the testator had no 
freehold estate which could be described by it, shall be 
construed to include the leasehold estates of the testator, 
or his leasehold estates to whioh such description shall 
extend, as well as freehold estates, unless a contrary 
intention shall appear by the will. The Act to which Exoneration 
we have already referred ( n ) contains a provision for and^fodnte- 
the exoneration of the exeoutors or administrators of trators of 
a lessee from liability to the rents and covenants of lessee * 
the lease, similar to that to which we have already 
referred with respect to their liability to rents-charge 
in conveyances on rents-charge ( o ). 


Leasehold estates are also subject to involuntary Debts, 
alienation for the payment of debts. By the Act for Judgments, 
extending the remedies of creditors against the property * 
of their debtors, they became subjeot, in the same manner 
as freeholds, to the claims of judgment creditors (p) : 
with this exception, that, as against purchasers without 
notice of any judgments, such judgments had no further 


(/) Rose v. Bartlett , Cro, Car. 
292. 

(m) Stat. 7 WiU. IV. & 1 Viet, 
o. 26, s. 26. See Wilson v. Eden , 
6 Exch. 752 ; 18 Q. B. 474 ; 16 
Beav. 153; Prescott v. Barker , 
L. R., 9 Ch. 174. 


(n) Stat. 22 & 23 Viet. c. 35, 
s. 27. 

(o) Ante, p. 393 ; Be Green , 2 
De Gex, F. & J. 121. See Wil- 
liams on Personal Property, pp. 
534, 53 5, 553, 12th ed. 

(p) Stat. 1 & 2 Viet. c. 110; 
ante, p. 110. 
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effect than they would have had under the old law (q). 
And, under the old law, leasehold estates, being goods 
or chattels merely, were not bound by judgments until 
a writ of execution was actually in the hands of the 
sheriff or his officer (r). So that a judgment had no 
effect as against a purchaser of a leasehold estate without 
notioe, unless a writ of execution on such judgment 
had actually issued prior to the purchase. And if 
leaseholds should be considered to be “ goods ” within 
the meaning of the Mercantile Law Amendment Act, 
1856 (*), then a purchaser without notice was safe 
at any time before an actual seizure under the writ. 
And now, as we have seen, no judgment of a date 
later than the 29th of July, 1864, can affect any land 
of whatever tenure, until such land shall have been 
actually delivered in execution by virtue of a writ of 
elegit or other lawful authority in pursuance of suoh 
judgment (t). 

Bankruptcy. Under the Bankruptcy Act, 1883 (w), when a debtor 
is adjudged bankrupt, his property vests in the trustee 

(9) Stat. 2 A 3Viot. c. 11, s. 5; 683; L. R., 7 Ex. 242; Reed v. 

Westbrook v. Blythe , Q. B., 1 Harvey , 6 Q. B.D. 184; Wilson 

■ Jurist, N. S. 85 ; 3 E. & B. 737. v. Wallani , 5 Ex. D. 165; Low- 

\ (r) Stat. 29 Car. II. c. 3, §. 16. rey v. Barker t ib. 170 ; Smalley ▼. 

Bee Principles of the Law of Per- Harding , 7 Q. B. D. 624 ; Ex 
sbnal Property, p. 69, 11th ed. ; parte JLadbury t 17 Ch. D. 632; 
8z, 12th ©d. Ex parte Walton , ib. 746 ; Ex 

I (*) Stat. 19 A 20 Viet. o. 97, parte Glegg } 19 Ch. D. 7 ; Titter - 
a. 1 . ton v. Cooper , 9 Q. B. D. 473 ; 

(t) Stat. 27 & 28 Viet. o. 112; Ex parte Ishenooed , 22 Ch. D. 

ante, p. 112. 384 ; Ex parte Izard , 23 Ch. D. 

(*0 Stat. 46 A 47 Viot. o. 62, 116; Ex parte Anal, 24 Ch. JD. 

as. 20, 44, 54, 168. As to the 26 ; Hill v. East and West India 

disclaimer of a lease by a trustee Bock Co. t 9 App. Gas. 448. As 
in bankruptcy under the Bank- to the previous law, see stats. 12 
ruptcy Act, 1869, see stat. 32 A A 13 Viet. o. 106, s. 146; 6 Geo. 
33 Viet. o. 71, s. 23; General IV, e. 16, s. 76 ; Briggs v. Sowry, 
Rule® in Bankruptcy, 1871, rule 8 M. A W. 729. 

28; Smyth y. Eorth, 20 W. B. 
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for the purposes of the Aot (x). But the trustee may, Disclaimer of 
within the time and under the conditions specified in 
the Act (y) y by writing signed by him disclaim any part bankruptcy, 
of the property qf the bankrupt whioh consists of land 
of any tenure burdened with onerous covenants, *or of 
any other property that is unsaleable, or not readily 
saleable, by reason of its binding th^possessor thereof 
to the performance of any onerous act, or to the 
payment of any sum of money. Such a disclaimer 
operates to determine, as from the date of disclaimer, 
the rights, interests, and liabilities, of the bankrupt 
and his property in or in respeot of the property 
disclaimed, and also discharges the trustee from all 
personal liability in respect of the property dis- 
claimed as from the date when tho property vested in 
him, but does not, except so far as is neoessary for 
the purpose of releasing the bankrupt and his property 
and the trustee from liability, affeot the rights or lia- 
bilities of any other person (s). But the trustee is not 
entitled to disclaim a lease without the leave of the 
Court, except in any cases which may be prescribed by 
general rules (a), and the Court may, before or on 


(x) See William# on Personal 
Property, pp. 224, 226, 232—234, 
12th ed. 

(y) See stat. 46 & 47 Viet. c. 
52, s. 65, subs#. 1, 4 ; Williams 
on Personal Property, pp. 234, 
236, 12th ed. 


(;) Sect. 65, subs. 2. By subs. 
7, any person injurod by tho ope- 
ration of such a disclaimer shall 
be deemed to be a creditor of the 
bankrupt to the extent of tfyo 
injury, and may prove the sazdo 
as a debt under tho bankruptcy. 


(a) By the Bankruptcy Rules, 1883 (r. 232), a lease may be dis- 
claimed without the leave of the Court in any of the following cases, 
namely, where the bankrupt has not sublet or assigned tho lease or 
created any mortgage or charge thereon; and (1) the rent reserved 
and real value of the property leased, as ascertained by property tax 
assessment, are less than 20/. per annum ; or (2) the estate is admi- 
nistered under the provisions of sect. 121 of the Act ; or (3) the trustee 
serves the lessor with notice of his intention to disclaim, and the lessor does 
not within seven days after the receipt of such notice give notice to the 
trustee requiring the matter to be brought before the Court. Except as 
provided by this rule th$ disclaimer of a lease without the leave of the 
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granting such leave, require such notioes to be given to 
persons interested, and impose such terms as a condition 
of granting leave, and make such orders with respect to 
fixtures, tenant’s improvements, and otl^er matters arising 
out of the tenancy as the Court thinks just (a). The 
Court may, on application by any person either claim- 
ing any interest Jin any disclaimed property, or under 
any liability not discharged by this Act in respect of 
any disclaimed property, and on hearing such persons 
as it thinks fit, make an order for the vesting of the 
property in or delivery thereof to any person entitled 
thereto, or to whom it may seem just that the same 
should be delivered by way of compensation for such 
liability as aforesaid, or a trustee for him, and on such 
terms as the Court thinks just; and on any such vest- 
ing order being made, the property comprised therein 
shall vest accordingly in the person therein named in 
that behalf without any conveyance or assignment for 
the purpose. Provided always, that where the property 
disclaimed is of a leasehold nature, the Court shall not 
make a vesting order in favour of any person claiming 
under the bankrupt, whether as underlessee or as mort- 
gagee by demise, except upon the terms of making such 
\ person subject to the same liabilities and obligations as 
\ the bankrupt was subject to under the lease in respect 
pf the property at the date when the bankruptcy peti- 
ion was filed, and any mortgagee or underlessee 
j&eclining to accept a vesting order upon such terms 
/shall be excluded from all interest in and security upon 
the property, and if there shall be no person claiming 
under the bankrupt who is willing to accept an order 
upon suoh terms, the Court shall have power to vest the 
bankrupt’s estate and interest in the property in any 

Court it void. [Sect. 121 provides for the summary administration 
of estates not likely to exceed 800J. in value ; tee Williams on Per- 
sonal Property, pp. 277—279, 12th ed.] 

(«) Sect. 66, tubs. 3. 


1 
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person liable either personally or in a representative 
character, and either alone or jointly with the bankrupt 
to perform the lessee’s covenants in such lease, freed 
and discharged from all estates, incumbrances, and 
interests created therein by the bankrupt (b). 


The tenant for a term of years may, unless restrained Underlease, 
by express covenant, make an underlease for any part 
of his term; and any assignment for less than the 
whole term is in effect an underlease (c ) . On the other Underlease 
hand, any assurance purporting to bo an underlease, {p^ ewhol ° 
but which comprises the whole term, is, by the better 
opinion, in effect an assignment (d). It is true that in 
some cases, where a tenant for years, having less than 
three years of his term to run, has verbally agreed with 
another person to transfer the occupation of the premises 
to him for the rest of the term, he paying an equivalent 
rent, this has been regarded as an underlease, and so 
valid (i r ), rather than as an attempted assignment which 
would be void, formerly for want of a writing (/), and 
now for want of a deed (g). It is, however, held that No distress 
no distress can be made for the rent thus reserved (//). can ^ made ‘ 
But if a tenure be created, the lord, if he have no estate, 
must at least have a seignory (/'), to which the rent 
would by law be incident ; and being thus rent service, * 
it must by the common law be enforceable by distress (A*). ' 


Sect. 65, subs. 6. 

(r) See Sugd. Concise Vendors, 
482 ; Cot tee y. Richardson , 7 Ex. 
Rep. 143. 

(tf) Palmer v. Edwards, 1 Doug. 
187, n. ; Parmenter v. Webber, 8 
Taunt. 693 ; 2 Prest. Cony. 124 ; 
Thom y. Woollcombe , 3 B. & Adol. 
686 ; Langford y. Selmes, 3 K. & 
J. 220, 227 ; Beaumont y. Marquis 
of Salisbury, 19 Beay. 19S, 210; 
Bsardman y. Wilson, L. R., 4 C. P. 
67. 


(e) Poultneyy. Holmes, 1 Strange, 
406 ; Preeee v. Corrie, 6 Bing. 27 ; 
Pollock y. Stacy, 9 Q. B. 1033. 

(/) Stat. 29 Car. II. e. 3, s. 3 ; 
ante, p. 472. 

(g) Stat. 8 k 9 Viet. o. 106, 
s. 3 ; ante, p. 472. 

(h) Bac. Abr. tit. Distress (A) ; 

y. Cooper, 2 Wilson, 376 ; 

Preeee y. Corrie, 5 Bin g. 24 ; 

y. Fuscos , 3 Bing. N. C. : 

(*) Ante, p. 382. 

(At) Litt. sect. 213. 
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The ~ory fact, therefore, that no distress can be made 
for the rent by the common law, shows that there can be 
no tenure between the parties. And, if so, the attempted 
disposition cannot operate as an underlease (l)> If, 
however, the disposition be by deed, and be executed by 
the alienee, it has been decided that the reservation of 
rent may operate to create a rent-charge (m), for which 
the owner may sue (»), and which he may assign, so as 
to entitle the assignee to sue in his own name (o). And 
if this be so, there seems no good reason why, under 
these circumstances, the statutory power of distress given 
to the owner of a rent seek (p), should not apply to the 
rent thus created (q). But on this point also opinions 
differ (r). It is conceived that, if such a rent be created 
by an instrument coming into operation after the 31st 
December, 1881, it may be recovered by means of the 
remedies conferred by the 44th section of the Convey- 
aneing and Law of Property Act, 1881 


No privity Every underlessee becomes tenant to the lessee who 
between t e^ gj^g the underlease, and not tenant to the original 
uuderlessee. lessor. Between him and the underlessee, no privity is 
said to exist. Thus the original lessor cannot maintain 
any action against an underlessee for any breach of 
'the covenants contained in the original lease (/). His 
Vemedy is only against the lessee, or any assignee from 
Derivative aim of the whole term. The derivative term, which is 


' (t) Barrett v. Bolph, 14 M. & 
W. 348, 352. 

(m) Ante, p. 383. 

(«) Baker v. Ooetling, l Bing. 
N. C. 19. 

( 0 ) WiUiam v. Wayward, Q. B., 
5 Jur., N. 8 . 1417 ; 1 Ellis & 
Ellin, 1040. 

(/>) Stat. 4 Geo. II. 0 . 28, s. 5; 
ante, pp. 382, 383, 386. 

(?) Bmem v, Paeooe, 3 Bing. 
N. C. 905. 


(r) See — v. Cooper , 2 Wils. 
375 ; Langford v. Selmes, 3 K. & 
J. 220 ; Smith v. Watte, 4 Drew. 
338 ; Wills v. CattUng, Q. B., 7 
W. R. 448; Barton** Compen- 
dium, pi. 1111. 

(«) St&t. 44 A 45 Viet. e. 41 ; 
ante, p. 387 ; see WUliams’s Con- 
veyancing Statutes, 216, 217. 

(0 Wofford v. Watch , , 1 Dougl. 
183. 
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vested in the underlessee, is not an estate in the interest term is not «n 
originally granted to the lessee : it is a new and distinct ^J^afterm, 
term, for a different, because a less, period of time. It 
certainly arises and takes effect out of the original term, 
and its existence depends on the continuanoe of suoh 
term, but still, when created, it is a distinct ohattol, in 
the same way as a portion of any moveable piece of 
goods becomes, when cut out of it, a separate chattel 
personal. 


By the oommon law, if a married woman were pos- Husband's 
sessed of a term of years, her husband might dispose 
of it at any time during the coverture, either absolutely common law 
or by way of mortgage (w) ; and if he survived her, he 
became entitled to it by his marital right (x). But if 
he died in her lifetime, it survived to her, and his will 
alone was not sufficient to deprive her of it (y). And Wife’s « 
if a trustee were possessed of a term of years on trust ^ ^ ln er °" 
for a married woman, equity gave her husband similar 


rights over her equitable interest therein (z ) ; subject Wife’s equity 
however to the assertion by the wife of her equity to a men t. 
settlement, or right to have a provision secured for her- 
self and her children by settlement of the rents and 
profits of the term, or part thereof, on trust for that 
purpose (a). But if the trust were for the wife’s sepa- 
rate use, she was entitled to enjoy and dispose of h^r 
interest os fully as if she were a feme sole (b). And 


(*) Hill v. Edmond *, 6 De Gex 
& 8. 603, 607. 

(r) Co. Litt. 40 b, 351 a; see 
ante, pp. 266, 267; Williams’s 
Conveyancing Statutes, 374, 375, 
452. 

(y) 2 Black. Com. 434 ; 1 Bop. 
Hnsb. & Wife, 173, 177; Ike d. 
Shaw v. Steward, 1 Ad. & Ell. 
300 . 

(x) Donne v. Mart , 2 B. k M. 
360 ; Re Bellamy, Elder v. Tear toft, 


25 Cb. D. 620; see Duberly v. 
Day, 16 Bcav. 33; 16 Jur. 581. 

(a) Hanson v. Keating, 4 Hare, 
1 ; see Williams on Personal Pro- 
perty, pp. 576—579. 

(b) See ante, pp. 267—269. 
The Married Women’s Property 
Act, 1870 (stat. 33 & 34 Viet, 
c. 93, s. 7, now repealed, see 
ante, p. 270), provided that, where 
any woman married after the 
passing of the Act (9th Aug. 
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now, if a term of years or any equitable interest therein 
belong to a married woman as her separate property by 
virtue of the Married Women’s Property Act, 1882 , 
she will be entitled to hold and dispose of the same in 
the same manner as if she were a feme sole (<?). 


Renewable 

lease*. 


Surrender in 
law. 


In many cases landlords, particularly corporations, 
are in the habit of granting to their tenants fresh 
leases, either before or on the expiration of existing 
ones. In other cases a covenant is inserted to renew 
the lease on payment of a certain fine for renewal; 
and this covenant may be so worded as to confer on 
the lessee a perpetual right of renewal from time to time 
as each successive lease expires (< d ). In all these cases 
the acceptance by the tenant of the new lease operates 
as a surrender in law of the unexpired residue of the 
old term ; for the tenant by accepting the new lease 
affirms that his lessor has power to grant it ; and as 
the lessor could not do this during the continuance of 
the old term, the acceptance of such new lease is a 
surrender in law of the former. But if the new lease 
be void, the surrender of the old one will be void also ; 
and if the new lease be voidable, Jhe surrender will be 
void if the new lease fail (e). It appears to be now 
^settled, after much difference of opinion, that the 
ranting of a new lease to another person with the 


[ 70 ) should during her marriage as. I (subs. I), 2, 6 ; ante, pp. 

Dine entitled to any personal 270, 271 ; see Williams’ a Con* 
property (which would seem to veyanoing Statutes, 382, 383, 
indude leaseholds) as next of kin 4 18, 421. 

or one of the next of kin of an (d) Iggulden v. May, 9 Ves 
intestate, such property should, 325 ; 7 East, 237 ; Hare v. Burgee 
subject and without prejudioe to 4 K. & J. 45. 
the trusts of any settlement af- (e) Ive'e ease, 5 Rep. 11 b ; Be 
footing the same, belong to the d. Earl of Berkeley v. Archbxeho 

woman for her separate use. See of York, 6 East, 86 ; Doe d. Ea\ 
Williams's Conveyancing Sta- ofEgremont v. Courtenay, 11 Q. I 
tutes, 378, 382. 702 ; Dm d. Biddulpk v. Book, 1 

(«•) Stat. 45 A 46 Viet c. 75, Q. B. 713. 



OF A TERM OF YEARS. 


481 


oonsent of the tenant is an implied surrender of the 
old term (/). Whenever a lease, renewable either by 
favour or of right, is settled in trust for one person for 
life with remainders over, or in any other manner, the 
benefit of the expectation or right of renewal belongs 
to the persons from time to time beneficially interested 
in the lease : and if any other person should, on the 
strength of the old lease, obtain a now one, he will be 
regarded in equity as a trustee for the persons bene- 
ficially interested in the old one(g). So tho costs of 
renewal are ’ led between the tenant for life and 

remaindern -ding to their respective periods 

of actual enjoyment of the new lease (//). Special 
provisions have been made by Parliament for facili- 
tating the procuring and granting of renewals of 
leases when any of the parties aro infants, idiots or 
lunatics (/). And the provision by which the remedies 
against under-tenants have been preserved, when leases 
are surrendered in order to bo renewed, has been 
already mentioned (/*). A statuto of the year 1860 (/) 


(/) Soo Lyon v. Reed, 13 Me©. 
& Weis. 285, 306; Creagh v. Blood, 
3 Jones & Lat. 133, 160; A ickelh 
v. Athcrstone , 10 Q. B. 944 ; 

M l Donnell v. Pope , 9 Hare, 705 ; 
Davison v. Gent , 1 H. & N. 714. 

(g) Jlaue v. Chichester, Ambl. 
716; Giddtngs v. Guldings , 3 Rush. 
241 ; Tanner v. Elu'orthg , 4 Beav. 
487 ; Clegg v. Eishuiek, 1 Mac. & 
Gord. 294. 

(A) White v. White, 5 Ves. 554 ; 
9 Ves. 560; Allan v. Backhouse, 
2 Ves. k Bea. 65; Jacob, 631; 
Gree>ncood v. Evans, 4 Beav. 44 ; 
Jones v. Jones , 5 Hare, 440 ; 
Hadleston v. WhelpdaU , 9 Hare, 
775; Ainshcr . Harcourt , 28 Beav. 
313; Bradford v. Brownjohn , L. 
R., 3 Ch. 711. 

W.R.F. 


(i) Statu. 11 Geo. 1^. & 1 Will. 
IV. c. 65, hs. 12, 14-18, 20, 21 ; 

16 & 17 Viet. c. 70, as. 113—115, 
133—135. 

[k) Stat. 4 Geo. II. c. 28, s. 6; f 
ante, p. 298. f 

(/) Stat. 23 6c 24 Viot. c. 124. 
An Act of the same year (stat.* 
23 & 24 Viet. c. 145, hoc bh. 

8, 9, 34), contained provisions 
enabling trustees of renewable 
leaseholds to renew their leases 
and to raise money by mortgage 
for that purpose. Theso provi- 
sions applied only to instruments 
executed after the passing of Act 
(28th Aug. 1860), and were re- 
pealed a a from the commence- 
ment of the year 1883 by stat. 
45 & 46 Viet. c. 38, s. 64. 

I I 
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has made provision for facilitating the purchase by 
trustees of renewable leaseholds of the reversion of the 
land, when it belongs to an ecclesiastical corporation, 
and for raising money for that purpose by sale or 
mortgage (m ) ; also for the exchange of part of the 
lands, comprised in any renewable lease, for the rever- 
sion in other part of the same lands, so as thus to 
acquire the entire fee simple in a part of the lands 
instead of a renewable lease of the whole (*?). As we 
have seen, capital money arising under the Settled 
Land Act, 1882, may be applied in purchase of the 
reversion or freehold in fee of any settled leasehold 
land; and the tenant for life now has power to ex- 
change any part of the settled land for other land (o). 


Compensation Before the year 1876 the tenant of an agricultural 
their im- holding had no right to exact compensation from his 
provements. landlord for any improvements (p) which he might 
have made during his tenancy ; except under an express 
agreement with the landlord or by virtue of the custom 
of the country whore the holding lay ( q ). The Agri- 
cultural Holdings (England) Act, 1875 (r), made pro- 
vision for the compensation of tenants, whose tenancies 
were within the Aot, for improvements made by them. 
But the operation of this Act might be excluded by 
^agreement between landlord and tenant (#) ; and in 
iractice this was usually done. The Aot was repealed 


(m) Stat. 23 & 24 Viet. c. 124, 
88. 35 — 38. 

(«) Sect. 39. 

(o) Ante, pp. 49, 50. 

{p) As to the removal of baild> 
ings and fixtures erected by a 
tenant for agricultural purposes, 
see Williams on Personal Pro- 
perty , 15—19, 12th ed. 

($) See Hutto* v. JTsrfw, 1 M. 
A W. 466 ; notes to JFigglencorth 
v. JhltUortf 1 Smith, Lu C. 594, 
602—606, 8th ed. ; Woodfall on 


Landlord and Tenant, ch. xx., 
sects. 4, 5, pp. 724, 736, 12th ed. ; 
Bvadbm n y. Foley , 3 C. P. D. 
129, 134. 

(r) Stat. 38 & 39 Viet. c. 92, 
which commenced immediately 
after the 14th Peb. 1876, see 
ante, p. 457, n. (it). This Act 
was amended by stat. 39 & 40 
Viet. c. 74. 

(<) See stat. 38 A 39 Viet. c. 92, 
ns. 54 — 57. 
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by the Agricultural Holdings (England) Act, 1883 (/), 
which came into force on the 1st of January, 1884 («). 
Under the Act of 1883 (r), where the tenant (*) of a 
holding, to which the Act applies (y), has made thereon 
after the commencement of the Act (z) any improvement 
of the kind specified in the Act, he is entitled on quitting 
his holding at the determination of his tenancy to 
obtain from the landlord as compensation under this 
Act for such improvement such sum as fairly represents 
the value of the improvement to an incoming tenant. 
The amount and mode and time of payment of com- 
pensation to be paid under this Act may be settled by 
agreement between the landlord and the tenant. But 
if they do not agree the difference is to be settled by a 
reference (a) to arbitration in the manner prescribed by 
the Act ( b ). Where the sum claimed for compensation 
exceeds 100/., either party may appeal against the 
award of the arbitrators to the judge of the County 
Court within the time and on the grounds specified in 
the Act ; and the decision of the County Court judge 
on appeal is final, save that he may state a case on a 
question of law for the final decision of the High 
Court (c) ; and the award is, not to be questioned other- 
wise than as provided by the Act (f/). Compensation 
is not payable under this Act for the erection of build- 
ings and other permanent improvements specified ip 
the Act, unless executed with the consent in writing erf 
the landlord or his agent previously obtained (e ) ; or for 
drainage, unless the tenant has complied with the condi- 


(<) Stat. 46 & 47 Viet. c. 6i. 

(«) Sect. 63. 

(r) Sect. 1. 

(jr) By sect. 61, in this Act 
** tenant ** id cans the holder of 
land under a landlord for a term 
of years, or for lives, or for lives 
and years, or from year to year, 
(y) See sect. 64, ante, p. 467. 


(z) See sect. 2, as to improve- 
ments executed before the com- 
mencement of the Act. 

(< a ) Sect. 8. 

(b) See ss. 9—22. 

(c) Sect. 23. 

{d) Sect. 22. 

(e) Sect. 3, and First Schedule, 
Part I. 
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tions of the Act in giving to the landlord or his agent due 
notice of intention to execute such an improvement (/). 
But compensation may be obtained for the improve- 
ment of the land by the application of purchased 
manure ar 1 in other ways described in the Act, 
although the consent of the landlord should not have 
been obtained (g ) . The Act contains special provisions 
as to compensation for improvements begun during the 
last year of the tenancy (A). For those improvements 
for which compensation may be claimed under this Act, 
although they may have been made without the con- 
sent of or notice to the landlord, fair and reasonable 
compensation, payable under an agreement in writing, 
may be substituted for compensation under the Act (?) . 
And where, in the case of a tenancy under a contract of 
tenancy current at the commencement of the Act (/*), 
any agreement in writing, or custom, or the Act of 
1875, provides specific compensation for any improve- 
ment described in the Act of 188?, compensation in 
respect of such improvement is to be payable in pur- 
suance of such agreement, custom, or Act of 1875, in 
substitution for compensation under the Act of 1883 (/). 
But any agreement made by a tenant, by virtue of which 
he is deprived of his right to claim compensation under 
, this Act in respect of any improvement described therein 
[except an agreement providing such compensation as 
by this Act permitted to be substituted for compen- 
sation under tliis Act) is void, both at law and in 
equity, so far as it deprives him of such right (m). A 
tenant is not entitled to claim compensation by custom 
or otherwise than in manner authorized by this Act in 
respect of any improvement for which he is entitled to 
compensation under or in pursuance of this Act : but 


(/) Sect. 4, and First Sche- 
dule, Part II. 

(g) See First Schedule, Part 
III. 

(A) Sect. 59. 


(i) See sect. 5. 
(A) See a. 61. 
(/) Sect. 5. 

(*•») Sect. 55. 
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where he is not entitled to compensation under or in 
pursuance of this Act, he may recover compensation 
under any other Act, or any agreement or oustom, in 
the same manner as if t_js Act had not passed (w). 

A landlord, on paying to the tenant the amount due Power to 
to him in respect of compensation under this Act, or 
compensation authorized by this Act to be substituted repayment, 
therefor, or on expending such an amount as may be 
necessary to execute an improvement by drainage, 
which the landlord has undertaken to execute himself 
in accordance with this Act ( 0 ), may obtain nil order 
from the County Court charging the holding, or 
any part thereof, with the repayment of the amount 
paid or expended with such interest and by such 
instalments, and with such directions for giving effect 
to the charge, as the Court thinks fit. But whore 
the landlord is not absolute owner of the holding for 
his own benefit, no instalment or interest is to be raado 
payable after the time when the improvement, in respect 
whereof compensation is paid, will, where an award has 
been made, be taken to have been exhausted according 
to the declaration of the award, and in any other case, 
after the time when any such improvement will in 
the opinion of the Court have become exhausted (y;). 

Where the landlord is a person entitled to receive the /Trustee 
rents and profits of any holding as trustee, or in any iau 0 ‘ 
character otherwise than for his own benefit, compenso^ 
tion is not recoverable by the tenant under tho Act, 
against such landlord personally, but may be recovered 
by means of a charge on the holding obtained by the 
tenant in his own favour in the County Court (y). The 
Act also contains important provisions restricting tho Restriction 
landlord’s right to distrain on a holding to which the on d “ trc **‘ 

(«) Sect. 57. similar provisions ; see stat. 3S 

(o) See sect. 4. & 39 Viet. c. 92, s. 42. 

( p ) Sect. 29 ; see also ss. 30 — {q) Sect. 31. 

32. The Act of 1875 contained 
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Tenant’s 

fixtures. 


Long terms 
of years. 


The parties 
have ample 
security. 


Act applies (r), and for the removal of tenant’s fixtures, 
subject to the landlord’s option to purchase the 
same (*). 

We now come to consider those long terms of years 
of which frequent use is made in conveyancing, gene- 
rally for the purpose of securing the payment of money. 
For this purpose it is obviously desirable that the 
person who is to receive the money should have as much 
power as possible of realizing his security, whether by 
receipt of the rents or by selling or pledging the land ; 
at the same time it is also desirable that the ownership 
of the land, subject to the payment of the money, 
should remain as much as possible in the same state as 
before, and that when the money is paid, the persons to 
whom it was due should no longer have anything to do 
with the property. These desirable objects are accom- 
plished by oonveyanoers by means of the creation of a 
long term of years, say 1,000, which is vested (when the 
parties to be paid are numerous, or other circumstances 
make suoh a course desirable), in trustees, upon trust 
out of the rents and profits of the premises, or by sale 
or mortgage thereof for the whole or any part of the 
term, to raise and pay the money required, as it may 
\ beoome due, and upon trust to permit the owners of the 
\land to receive the residue of the rents and profits. By 
shis means the parties to be paid have ample security 
jcor the payment of their money. Not only have their 
trustees the right to reoeive on their behalf (if they 
think fit) the whole aocruing income of the property, 
but they have also power at once to dispose of it for 
1 ,000 years to come, a power whioh is evidently almost 
as effectual as if they were enabled to sell the fee simple. 
Until the time of payment oomes, the owner of the land 

(r) Sects. 44 — 62 ; see sate, («) Sect. S4 ; see WUttems on 
pp. 293, 467. Personal Property, 16—19, 12th 
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is entitled, on the other hand, to receive the rents and 
profits, by virtue of the trust under which the trustees 
may be compelled to permit him so to do. So, if part 
of the rents should be required, the residue must be paid 
over to the owner ; but if non-payment by the owner 
should render a sale necessary, the trustees will be able 
to assign the property, or any part of it, to any pur- 
chaser for 1,000 years without any rent. Cut until Tho owner- 
these measures may be enforced, the ownership of the jjjjjj 
land, subject to the payment of the money, remains in to the pay- 
tho same state as before. The trustees, to whom the J^be 
term has been granted, have only a chattel interest ; the 
legal seisin of tho freehold remains with tho owner, and 
may be conveyed by him, or devised by his will, or will 
desoend to his heir, in the some manner as if no term 
existed, the term all the while still hanging over the 
whole, ready to deprive the owners of all substantial 
enjoyment, if the money should not he paid. 

If, however, the money should be paid, or should 
not ultimately be required, different methods may be 
employed of depriving the trustees of all power over 
the property. The first method, and that most usually 
adopted in modern times, is by inserting in the deed, , 
by which the term is created, a proviso that the term j 
shall cease, not only at its expiration by lapse of time, 
but also in the event of the purposes for whioh it ife 
created being fully performed and satisfied, or becoming 
unnecessary, or incapable of taking effect (i t ). This 
proviso for cesser, as it is called, mokes the term endure proviso for 
so long only as the purposes of the trust require ; and, ceweT - 
when these are satisfied, the term expires without any 
act to be done by the trustees : their title at once ceases, 
and they cannot, if they would, any longer intermeddle 
with the property. 


See Sugd. Vend. & Fur. 621, 14th ed. 
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Terms are 

por- 


Any ostafce of 
freehold is a 
larger estato 
than a term 
of years. 


Merger of the 
term. 


Surrender. 


But if a proviso for cesser of the term should not be 
inserted in the deed by which it is created, there is still 
a method of getting rid of the term, without disturbing 
the ownership of the lands which the term overrides. 
The lands in such oases, it should be observed, may 
not, and seldom do, belong to one owner for an estate 
in fee simple. The terms of which we are now speaking 
are most frequently created by marriage settlements, and 
are the means almost invariably used for seouring the 
portions of the younger children ; whilst the lands are 
settled on the eldest son in tail. But, on the son’s 
coming of age, or on his marriage, the lands are, for 
the most part, as we have before seen (w), resettled on 
him for life only, with an estate tail in remainder to his 
unborn eldest son. The owner of the lands is therefore 
probably only a tenant for life, or perhaps a tenant in 
tail. But, whether the estate bo a fee simple, or an 
estate tail, or for life only, each of these estates is, as 
wo havo seen, an estate of freehold (.r), and, os such, is 
larger, in contemplation of law, than any term of years, 
however long. The consequence of this legal doctrine 
is, that if any of these estates should happen to be vested 
in any person, who at the same time is possessed of a 
term of years in the same land, and no other estate 
should intervene, the estate of freehold will infallibly 
Wallow up the term, and yet be not a bit the larger. 
The term will, as it is said, be merged in the estate 
<pf freehold (y). Thus, let A. and B. be tenants for a 
term of 1,000 years, and subject to that term let C. be 
tenant for his life ; if now A. and B. should assign their 
term to C. (which assignment under such circumstances 
is called a surrender ), C. will still be merely tenant for 
life as before. The term will be gone for ever ; yet 0. 
will have no right to make any disposition to endure 

(u) Ante, p. 72. (y) 3 Prest. Conv. 219. See 

(x) Ante, pp, 28, £8, 83. ante, pp. 298, 330. 
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beyond his own life. He had the legal seisin of the 
lands before, though A. and B. had the possession by 
virtue of their term ; now, he will have both legal seisin 
and actual possession during his life, and A. and B. 
will have completely given up all their interest in the 
premises. Accordingly, if A. and B. should be trustees 
for the purposes we have mentioned, a surrender by 
them of their term to the legal owner of tho land, will 
bring back the ownership to the same state as before. 

The Act to amend the law of real property (z) now pro- Surrenders 
vides that a surrender in writing of an interest in any to ** 
tenements or hereditaments, not being a oopyhold inte- 
rest, and not being an interest which might by law have 
been created without writing, shall be void at law unless 
made by deed. 

The merger of a term of years is sometimes occa- Accidental 
sioned by the accidental union of the term and tho mergor * 
immediate freehold in one and the same person. Thus, 
if the trustee of the term should purchase the freehold, 
or if it should be left to him by the will of the former 
owner, or descend to him as heir at law, in each of 
these cases the term will merge. So if one of two 
joint holders of a term obtain the immediate freehold, 
his moiety of the term will merge : or conversely if 
the sole owner of a term obtain the immediate freehold 
jointly with another, one moiety of the term will mor^e, 
and the joint ownership of the freehold will continue, 
subject only to the remaining moiety of the term (a). 

Merger being a legal incident of estates, formerly occurred 
quite irrespectively of the trusts on which they were 
held; but equity did its utmost to prevent any injury 

(s) Stat. 8 & 9 Viet. c. 106, s. 3, (a) Sir Ralph Ropey's ease t 1 

repealing stat. 7 & 8 Viet. c. 76, Ventr. 193, 195 ; Co. Litt. 186a; 
s. 4, to the same effect. Burton’s Compendium, pi. 900. 
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Estates held 
in autre droit. 


being sustained by a oestui quo trust, the estate of 
whose trustee might accidentally have merged (6). The 
Supreme Court of Judicature Act, 1873 (c)> however, 
provides (d) that there shall not, after the oommenoement 
of that Act, which took plaoe on the 1st of November, 
1875 (c), be any merger by operation of law only of 
any estate, the beneficial interest in which would not be 
deemed to be merged or extinguished in equity. The 
law, though it did not recognize the trusts of equity, yet 
took notice in some few cases of property being held by 
one person in right of another, or in autre droit , as it is 
called ; and in these oases the general rule was, that the 
union of the term with the immediate freehold would 
not cause any merger, if such union were occasioned 
by the aot of law, and not by the act of the party. 
Thus, if a term were held by a person, to whose wife 
the immediate freehold afterwards came by desoent or 
devise, such freehold, ooming to the husband in right of 
his wife, would not have caused a merger of the term (/). 
So, if the owner of a term made the freeholder his 
executor, the term would not have merged (g)\ tor the 
executor is recognized by the law as usually holding 
only for the benefit of creditors and legatees; but if 
the exeoutor himself should be the legatee of the term, 
it seems that, after all the creditors have been paid, the 
term will still merge (A). And if an exeoutor, whether 
legatee or not, holding a term as executor, should 
purchase the immediate freehold, the better opinion is, 
that this being his own aot, will occasion the merger 


(5) See SPrest. Cony. 320, 32 i ; 
Chamber* y. Kingham, 10 Ch. D. 
743. 

(e) Stat. 36 & 37 Viet. c. 66. 
(d) Sect. 25, subs. (4). 

(#) Stat. 37 & 38 Viot. c. 83. 
(/) Do# d. Blight T. Att, 11 
Adol. & Ellis, 842; Janet v.. 


5H.&N. 766; 7 H. & N. 607. 
(g) Co. Litt. 338 b. 

(A) 3 Frest. Conv. 310, 311. 
See Law v. Vrlw'u », 16 Sim. 377, 
and Lord St. Leonards 1 comments 
on this oaae, Sugd. V. & P. 507, 
13th ed. 
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of the term, exoept so far as respects the rights of the 
creditors of the testator (i). 

There was until recently another method of disposing The term 
of a term when the purposes for which it was created 
had been accomplished. If it were not destroyed by foot, 
a proviso for cesser, or by a merger in the freehold, it 
might have been kept on foot for the benefit of the 
owner of the property for the time being. A term, as 
we have seen, is an instrument of great power, yet 
easily managed; and in case of a sale of the property, 
it might have been a great protection to the purchaser. 

Suppose, therefore, that, after the creation of such a 

term as we have spoken of, the whole property had been 

sold. The purchaser, in this case, often preferred having 

the term still kept on foot, and assigned by the trustees 

to a new trustee of his own choosing, in trust for himself, 

his heirs and assigns; or, as it was technically said, 

in trust to attend the inheritance . The reason for this 

proceeding was that the former owner might, possibly, inheritance. 

sinoe the commencement of the term, have created some 

incumbrance upon the property, of which the purchaser 

was ignorant, and against which, if existing, he was 

of course desirous of being protected. Suppose, for in- Case of a 

stance, that a rent-charge had been granted to be 

issuing out of the lands, subsequently to the creation 

of the term : this rent-charge of course could not affect 

the term itself, but was binding only on the freehold, 

subject to the term. The purchaser, therefore, if he 

took no notice of the term, bought an estate, subject 

not only to the term, but also to the rent-charge. Of 

the existence of the term, however, we suppose him to 

have been aware. If now he should have procured the Consequence 

term to be surrendered to himself, the unknown rent- 

charge, not being any estate in the land, would not (*) 


(*) Sugd. Vend, k Pur. 505, 13th ed. 
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The term 
should have 
been assigned 
to attend the 
inheritance. 


have prevented the union and merger of the term in 
the freehold. The term would consequently have been 
destroyed, and the purchaser would have been left 
without any protection against the rent-charge, of the 
existence of which he had no knowledge, nor any means 
of obtaining information. The rent-charge, by this 
means, became a charge, not only on the legal seisin, 
but also on the possession of the lands, and was said 
to be accelerated by the merger of the term (k). The 
preferable method, therefore, always was to avoid any 
merger of the term ; but on the contrary, to obtain an 
assignment of it to a trustee in trust for the purchaser, 
his heirs and assigns, and to attend the inheritance. 
The trustee thus became possessed of the lands for the 
term of 1,000 years; but he was bound, by virtue of 
the trust, to allow the purchaser to receive the rents, 
and exercise what acts of ownership he might please. 
If, however, any unknown incumbrance, such as the 
rent-charge in the case supposed, should have come to 
light, then was the time to bring the term into action. 
If the rent-charge should have been claimed, the trustee 
of the term would at once have interfered, and informed 
the olaimant that, as his rent-charge was made subse- 
quently to the term, he must wait for it till the term 
was over, which was in effect a postponement sine die. 
In this manner, a term became a valuable protection to 
apy person on whose behalf it was kept on foot, as well 
as a source of serious injury to any incumbrancer, such 
as the grantee of the rent-charge, who might have 
neglected to procure an assignment of it on his own 
behalf, or to obtain a declaration of trust in his favour 
from the legal owner of the term. For it will be 
observ ed that, if the grantee of the rent-charge had 
obtained from the persons in whom the term was vested 
a declaration of trust in liis behalf, they would have (*) 


(*) 3 Preet. Conr. 460. 
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beeii bound to retain the term, and could not lawfully 
have assigned it to a trustee for the purchaser. 


If the purchaser, at the time of his purchase, should II the j>ur« 
have had notice of the rent-charge, and should yet have 
procured an assignment of the term to a trustee for his i*wumb»noe 
own benefit, the Court of Chancery would, on the first hi/ ° 111110 ° 
principles uf equity, have prevented his trustee from jj] 
making any use of the term to the detriment of the 
grantee of the rent-charge (/). Such a proceeding 
would evidently be a direct fraud, and not the pro- 
tection of an innocent purchaser against an unknown 
incumbrance. To this rule, however, one exception An exception, 
was admitted, which reflects no great credit on tho 
gallantry, to say the least, of those who presided in the 
Court of Chancery. In the common case of a sale of 
lands in fee simple from A. to B., it was holden that, 
if there existed a term in the lands, created prior to 
the time when A.*s seisin commenced, or prior to his 


marriage, an assignment of this term to a trustee for B. Bowhr burred 
might be made use of for the purpose of defeating the Jjf Bwu ‘ nmieut 


claim of A.’s wife, after his decease, to her dower out 


of the premises (///). Here B. evidently had notice that 
A. was married, and he knew also that, by tho law the 
widow of A. would, on his decease, be entitled to dower 


out of the lands. Yet the Court of Chancery permitted 
him to procure an assignment of the term to a trustee 
for himself, and to tell the widow that, as her right to 
dower arose subsequently to the creation of the term, 
she must wait for her dower till the terra was ended. 


We have already seen («), that, as to all women married 
after the first of January, 1834, the right to dower has 
been placed at the disposal of their husbands. Such 
husbands, therefore, had no need to request the eoncur- 


(/) Willoughby v. Willoughby , (m) Sugd. Vend, k Pur. 610, 

1 T. Rep. 763. 13th ed. ; Co. Litt. 208 a, n. (1). 

(») Ante, p. 286. 
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The owner of 
the inherit- 
ance subject 
to an attend- 
ant term had 
a real estate. 


Term attend- 
ant by con- 
struction of 
law. 


Act to render 
the assign- 
ment of satis- 
fied terms 
unnecessary. 


renoe of their wires in a sale of their lands, or to resort 
to the devioe of assigning a term, should this ooncur- 
renoe not have been obtained. 

When a term had been assigned to attend the in- 
heritance, the owner of suoh inheritance was not re- 
garded, in consequence of the trust of the term in his 
favour, as having any interest of a personal nature, 
even in contemplation of equity ; but as, at law, he 
had a real estate of inheritance in the lands, subject to 
the term, so, in equity, he had, by virtue of the trust 
of the term in his favour, a real estate of inheritance 
in immediate possession and enjoyment (o). If the 
terra were neither surrendered nor assigned to a trustee 
to attend the inheritance, it still was considered attend- 
ant on the inheritance, by construction of law, for 
the benefit of all persons interested in the inheritance 
according to their respective titles and estates. 

An Act has, however, been passed “to render the 
assignment of satisfied terms unnecessary ” (p). This 
Aot provides (//), that every satisfied term of years 
which, either by express declaration or by construction 
of law, shall upon the thirty- first day of December, 184 % 
be attendant upon the reversion or inheritance of any 
l^rads, shall on that day absolutely cease and determine 
as|to the land upon the inheritance or reversion whereof 
si^oh term shall be attendant as aforesaid, except that 
every such term of years which shall be so attendant 
as aforesaid by express declaration, although thereby 
made to cease and determine, shall afford to every 
person the same protection against every incumbrance, 
charge, estate, right, action, suit, claim, and demand, 
as it would have afforded to him if it had continued to 
subsist, but had not been assigned or dealt with, after 

(c) Sugd. Vend. & Pur. 790, (p) Stat. 8 & 9 Viet. c. 112. 

lltb ed. (e) Sect. 1. 
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the said thirty-first day of December, 1845, and shall, 
for 'the purpose of suoh protection, be eomkhred in 
every Court of law and of equity to be a \ubeieting term * 
The Act further provides (r) that every term of years 
then subsisting, or thereafter to be created, becoming 
satisfied after the thirty-first of December, 1845, and 
which, either by express declaration or by construction 
of law, shall after that day become attendant upon the 
inheritance or reversion of any land, shall, immediately 
upon the same becoming so attendant, absolutely cease 
and determine as to the land upon the inheritance or 
reversion whereof such term shall become attendant 
os aforesaid («). In the two first editions of this work, 
some remarks on this Act were inserted by way of 
Appendix. These remarks are now omitted, not be- 
cause the author changed his opinion on the wording 
of the Act, but because the remarks, being of a contro- 
versial nature, seemed to him to be scarcely fitted to be 
continued in every edition of a work intended for tho 
use of students, and also because the Act has, upon tho 
whole, conferred a great benefit on tho community. 
Experience has in fact shown that tho cases in which 
purchasers enjoy their property without any molesta- 
tion are infinitely more numerous than those in which 
they are compelled to rely on attendant terms for pro- 
tection ; so that the saving of expense to the generality 
of purchasers seems greatly to counterbalance the incon- 
venience to which the very small minority may be put, 
who have occasion to set up attendant terms as a defence 
against adverse proceedings. And it is very possible that 

(r) Stat. 8 & 0 Viet. c. 112, in trust for securing a mortgag-o 
8. 2 ; Anderson v. Fignet , L. C. A debt, and subject thereto to attend 
LL.J., 21 W. B. 150 ; I*. R. # 8 the inheritance, is not an attend- 
Ch. 180. ant terras within thin act. Shaw 

(#) It baa been decided that a v. Johnson, 1 Drew. A Smale, 412. 
term of years assigned to a trustee 
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Enlargement 
of long term 
into fee 
simple. 


Conditions — 

1 . Term must 
have 200 years 
at least to 
run. 

2. Must have 
boon ori- 
ginally for 
300 yoars at 
least. 

3. Without 
any trust for 
or right of re- 
demption by 
freeholder, 

&c. 

4. Without 
any rent, &c. 


Who may so 
enlarge term* 


some of the questions to which this Act gives rise may 
never be actually litigated in a Court of justioe. 

An important innovation was made in the law relat- 
ing to long terms of years by the Conveyancing and 
Law of Property Act, 1881 (t). The 65th section of 
this Act provides for the enlargement into estates in 
fee simple of long terms of years which fulfil certain 
conditions : it runs as follows : — 

(Sub-sect. 1.) Where a residue unexpired of not less 
than two hundred years of a term which, as originally 
created, was for not less than three hundred years, is 
subsisting in land, whether being the whole land origi- 
nally comprised in the term, or part only thereof, with- 
out any trust or right of redemption affecting the term 
in favour of the freeholder, or other person entitled in 
reversion expectant on the term, and without any rent, 
or with merely a peppercorn rent or other rent having 
no money value, incident to the reversion, or having 
had a rent, not being merely a peppercorn rent or other 
rent having no money value, originally so incident, 
which subsequently has been released, or has become 
barred by lapse of time, or has in any other way ceased 
to be payable, then the term may be enlarged into a 
fee simple in the manner, and subject to the restrictions, 
m this seotion provided. 

) (Sub-sect. 2.) Each of the following persons (namely) : 
/ (i.) Any person beneficially entitled in right of the 

/ term, whether subject to any incumbrance 

or not, to possession of any land comprised 
in the term ; but, in case of a married 
woman with the concurrence of her hus- 
band, unless she is entitled for her separate 


Stat. 44 & 45 Viot. o. 41 ; see Williams’s Conveyancing Statutes, 
244—246. 
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use, whether with restraint on anticipation 
or not, and then without his oonourrenoe ; 

(ii.) Any person being in receipt of inoome as 
trustee, in right of the term, or having the 
term vested in him in trust for sale, whether 
subject to any incumbrance or not ; 

(iii.) Any person in whom, as personal represen* 
tative of any deceased person, the term is 
vested, whether subjeot to any incumbranoe 
or not ; 

shall, as far as regards the land to whioh he is entitled, 

or in whioh he is interested, in right of the term, in any 

such character as aforesaid, have power by deed to 

declare to the effect that, from and after the execution Enlargement 

of the deed, the term shall be enlarged into a fee simple, d^lttrotion by 

(Sub-sect. 3.) Thereupon, by virtue of the deed and 
of this Act, the term shall become and be enlarged 
accordingly, and the person in whom the term was 
previously vested shall acquire and have in the land a 
fee simple instead of the term. 

(Sub-sect. 4.) The estate in fee simple so acquired by Fee wimple 
enlargement shall be subject to all the same trustB, i0Wn 
powers, executory limitations over, rights, and equities, 
and to all the same covenants and provisions relating to 
user and enjoyment, and to all the same obligations of 
every kind, as the term would have been subjeot to if 
it had not been so enlarged. 

(Sub-sect. 5.) But where any land so held for the re- If 
sidue of a term has been settled in trust by reference to refer* 
other land, being freehold land, so as to go along with fee 

that other land as far as the law permits, and, at the time acquired to 
of enlargement, the ultimate beneficial interest in the 
term, whether subject to any subsisting particular es- *nch free 
tate or not, has not become absolutely and indefeasibly 
vested in any person, then the estate in fee simple ac- 
quired as aforesaid shall, without prejudice to any con- 
veyance for Walue previously made by a person having 

W.R.P. K K 
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a contingent or defeasible interest in the term, be liable 
to be, and shall be, conveyed and settled in like manner 
as the other land, being freehold land, aforesaid, and 
until so conveyed and settled shall devolve beneficially 
as if it had been so conveyed and settled. 

Fee simple (Sub-sect. 6.) The estate in fee simple so acquired 
to include? shall, whether the term was originally created without 
mines, &c. impeachment of waste or not, include the fee simple in 
all mines and minerals which at the time of enlarge- 
ment have not been severed in right or in fact, or have 
not been severed or reserved by an Inclosure Act or 
award. 

(Sub-seot. 7.) This seotion applies to every such term 
as aforesaid subsisting at or after the commencement of 
this Act. 

By the Conveyancing Act, 1882 (w), the above section 
applies to eveiy such term as mentioned therein, whether 
having as the immediate reversion thereon the freehold 
or not : but not to any term liable to be determined by 
re-entry for condition broken, or to any term created 
by sub-demise out of a superior term, itself inoapable 
of being enlarged into a fee simple. 


(#) Stat. 46 & 46 Viet. c. 39, s. 11. 
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CHAPTER II. 

OF A MORTGAGE DEBT. 

Our next subject for consideration is a mortgage debt. 

The term mortgage debt is here employed for want of 
one which can more precisely express the kind of interest 
intended to be spoken of. Every person who borrows 
money, whether upon mortgage or not, incurs a debt or 
personal obligation to repay out of whatever means he 
may possess ; and this obligation is usually expressed 
in a mortgage deed in the shape of a covenant by the 
borrower to repay the lender the money lent, with 
interest at the rate agreed on. If, however, the borrower 
should personally be unable to repay the money lent to 
him, or if, as occasionally happens, it is expressly stipu- 
lated that the borrower shall not be personally liable 
to repay, then the lender must depend solely upon the 
property mortgaged ; and the nature of his interest in 
such property, here called his mortgage debt, is now 
attempted to be explained. In this point of view, a a mortgage 
mortgage debt may be defined to be an interest in Ian# 
of a personal nature, which was recognized as such onl jr in land in 
by the Court of Chancery, in its office of administering ulty <mly ’ 
equity. We have seen in the chapter oir Uses and 
Trusts, that the Court of Chancery is now abolished, 
although the doctrines of equity remain the same. In 
equity, a mortgage debt is a sum of money, the payment 
whereof is secured, with interest, on certain lands ; and 
being money, it is personal property, subject to all the 
incidents which appertain to such property. The Courts 
of law, on the other hand, did not regard a mortgage in 
the light of a mere security for the repayment of money 

K k 2 
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with interest. A mortgage in law was an absolute con- 
veyance, subject to an agreement for a reconveyance on 
a certain given event. Thus, let us suppose freehold 
lands to be conveyed by A., a person seised in fee, to B. 
and his heirs, subject to a proviso, that on repayment 
on a given future day, by A. to B., of a sum of money 
then lent by B. to A., with interest until repayment, B. 
or his heirs will reconvey the lands to A. and his heirs ; 
and with a further proviso (a), that until default shall 
be made in payment of the money, A. and his heirs may 
hold the land without any interruption from B. or his 
heirs. Here we have at once a common mortgage of 
freehold land (b). A., who conveys the land, is called 

(a) Now usually omitted ; boo Davidson’s Precedents in Convey- 
ancing:, Vol. II., Plort II., p. 43, 4thed. 

(b) The following duties aro imposed by the Stamp Act, 1870, stat. 
33 & 34 Viet. c. 97 

Mortgage, bond, debenture, covenant, warrant of attorney 
to confess and enter up judgment, and foreign security of 
any kind : 

(1) Being the only or principal or primary security 
for — 


The payment or repayment of money not ex- 

£ 

8. 

d. 

ceeding 25/. 

• • • • t • 

0 

0 

8 

Exceeding 25/. and not exceeding 60/. 

0 

1 

3 

,, 50/. ,, 

• 

• 

• 

© 

© 

0 

2 

6 

„ 100/. 

160/. 

0 

3 

9 

„ 150/. ,, 

200/. 

0 

5 

0 

„ 200/. 

250/. 

0 

6 

3 

,, 250/. ,, 

300/. 

0 

7 

6 

„ 300/. 





For every 100/. and also for any fractional part 




of 100/. of such amount 

• • • • • • 

0 

2 

6 


(2) Being a collateral or auxiliary or additional or sub- 

stituted security, or by way of further assurance 
for the above-mentioned purpose where the prin- 
cipal or primary security is duly stamped : 

For every 100/. and also for any fractional 
part of 100/. of the amount secured.. 0 0 6 

(3) Transfer, assignment, disposition, or assignation of 

any mortgage, bond, debenture, covenant or 
foreign security, or of any money or stock 
secured by any such instrument, or by any war- 



OF A MORTGAGE DEBT. 


501 


the mortgagor ; B., who lends the money, and to whom 
the land is conveyed, is called the mortgagee. The 
conveyance of the land from A. to B. gives to B., as is 
evident, an estate in fee simple at law. lie thenoeforth 
becomes, at law, the absolute owner of the premises, 
subject to the agreement under which A. has a right 
of enjoyment, until the day named for the payment of 
the money (c) ; on which day, if the money be duly 
paid, B. has agreed to reconvey tho estate to A. If, 
when the day comes, A. should repay the money with 
interest, B. of course must reconvey tho lands ; but if 
the money should not be repaid punctually on the day 
fixed, there is evidently nothing on the faco of the 
arrangement to prevent B. from keeping the lands to 
himself and his heirs for ever. But upon this arrange- 
ment, a very different construction was piaoed by tho 
Courts of law and by tho Courts of equity, a construction 
which well illustrates tho difference between the two. 

The Courts of law, adhering, according to their ancient 
custom, to the strict literal meaning of the terms, held, 
that if A. did not pay or tender tho money punctually 

rant of attorney to enter tip judgment, or by any £ ». d. 
judgment : 

For every 100/. and also for any fractional part 
of 100/. of the amount transferred, assigned 
or disponed .. .. .. .. ..006 

And also where any further money is 

added to the money already secured ) faT "uStjU further 

V money. 

(4) Beeonveyance, release, discharge, surrender, re- 
surrender, warrant to vacate, or renunciation of 
any such security as aforesaid, or of the benefit 
thereof, or of the money thereby secured : 

For every 100/. and also for any fractional 
part of 100/. of the total amount or value of 
the money at any time secured . . . . 0 0 6 

(c) Bee as to this, Doe d. Hoy lance v. Lightfoot , S Mee. & W. 653 ; 
Doe d. Hartley v. Day , 2 Q. B. 147 ; Hogere v. Qrazebrook , 8 Q. B. 896. 
See alio Davidson's Precedents in Conveyancing, Vol. II., Part II., 
4th ed., p. 43. 


Construction 

of - 

in 
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Origin of the 
term mort • 
gage. 


The legal 
estate belongs 
to the mort- 
gagee. 


The mort- 
gagor could 
not even 
make a valid 
lease. 


on the day named, he should lose the land for ever ; and 
this, according to Littleton (d) y is the origin of the term 
mortgage or mortuum vadium , “ for that it is doubtful 
whether the feoffor will pay at the day limited such 
sum or not ; and if he doth not pay, then the land 
which is put in pledge, upon oondition for the payment 
of the money, is taken from him for ever, and is dead 
to him upon condition, &c. And if he doth pay the 
money, then the pledge is dead as to the tenant, &c.” 
Correct, however, as is Littleton’s statement of the 
law, the accuracy of his derivation may be questioned ; 
as the word mortgage appears to have been applied, in 
more early times, to a feoffment to the creditor and 
his heirs, to be held by him until his debtor paid him 
a given sum ; until whioh time he received the rents 
without aooount, so that the estate was unprofitable 
or dead to the debtor in the meantime (e) ; the rents 
being taken in lieu of interest, which, under the name 
of usury, was anciently regarded as an unchristian 
abomination (/). This species of mortgage has, how- 
ever, long been disused, and the form above given is 
now constantly employed. From the date of the mort- 
gage deed, the legal estate in fee simple belongs, not to 
the mortgagor, but to the mortgagee. The mortgagor, 
consequently, with the exceptions next hereafter men- 
tioned, is thenceforward unable to oreate any legal estate 
or interest in the premises ; previously to the 1st January, 
1882, he could not even make a valid lease for a term of 
years (g ), — a point of law too frequently neglected by 
those whose necessities obliged them to mortgage their 


(rf) Sect. 832. 

(<•) Glanville, lib. 10, cap. 6; 
Coofco on Mortgagee, book 1 , ch, 2. 

(/) Interest was first allowed 
hy law by stat. 37 Hen. VIII. 
c. 9, by which also interest above 
ten per cent, was forbidden. 

{g) See Doe d. Barney v, jjdams. 


2 Cro. & Jerv. 235 ; Whition v. 
Peacock, 2 Bing. N. C. 411 ; Green 
v. Jame. i, 6 Mee. & Weis. 656 ; 
Poe d. Lord JDowne v. Thompson, 
9 Q. B. 1037 ; CutkberUon v. 
Irving , 4 H. t N. 724 ; 6 H. & 
N. 135; Satmdert v. 

3 H. k Colt. 902. 
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estates. In some cases, however, by agreement between 
the parties, a power for the mortgagor to grant leases, 
operating in the same manner as a power of leasing 
given to the tenant for life by a settlement (A), was in* 
serted in the mortgage deed. An important change has 
been made in the law’ on this point by tho 18 th section 
of tH Conveyancing and Law of Property Act, 1881 (*). 
For if the mortgage be made after tin* 81 st December, 
1881 , the mortgagor while in poesesfrion has power by 
virtue of that Act to make an agricultural or occupation 
lease for any term not exceeding twenty- ono years, or a 
building lease for any term not exceeding ninety-nine 
years, upon the conditions defined in the 18 th section of 
the Act (A). Any such lease made in compliance with 
those conditions will be valid os against the mortgagee 
or any other incumbraucer. This statutory right of tho 
mortgagor may be excluded by agreement between the 
parties ; for the 18 th section applies only if and as far 
as a contrary intention is not expressed by the mort- 
gagor and mortgagee in the mortgage deed or otherwise in 
writing, and has effect subject to the terms of the mort- 
gage deed or of any such writing. and to the provisions 
therein contained (/). A stipulation that the 18 th 
section of the Act shall not apply, is not uncommon in 
practice (m). It is impoitant for the mortgagee elearh 
to negative the above right, if ho wishes to do so, for a 
contract to make or accept a lease, under the 18 th sec- 
tion, may be enforced by or against every |>erson on 
whom the lease, if granted, would be binding (n). And 
the provisions of the 18 th section are to be construed to 
extend and apply, as far os circumstances admit, to any 
letting, and to an agreement, whether in writing or not, 


Except under 

<u 

I* 


Mortgagor 

«•«' 

vu 

certain cun 
(litioitM. 


Unions rc- 
struinnri b^r 
CXprCMM HtlJ 
bitiou. 


(A) Ante, p. 354. (0 Sect. 18, sub-sect. 13 ; ace 

(i) Stat. 44 & 45 Viet. c. 41. Williams’® Conveyancing Sta- 
See Williams’s Conveysncing tutes, 134, 135. 

Statutes, 128 — 137. i m ) See Williams’s Convey- 

(A) Seot. 18. 8ce sub-sects. 1, anting Statutes, 133, 499. 

3 — 11 . {«) Sect. 18, sub-sect. 12. 
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Express 
powers of 
leasing may 


Power of for leasing or letting (6). Exactly similar powers of 
^session 6 l eafi big, whioh may be excluded or varied by express 
We. stipulation in the same way, are given by the same 

section to a mortgagee of land while in possession ; and 
leases duly made by him under those powers are valid 
as against all prior mortgagees and incumbrancers, and 
as against the mortgagor (p). But, if desired, express 
powers of leasing may still be given by the mortgage 
•till be given, deed, as before ; for nothing in the Act is to prevent the 
mortgage deed from reserving to or conferring on the 
mortgagor or the mortgagee, or both, any further or 
other powers of leasing or having reference to leasing ; 
and any powers so given are to be exerciseable, as far as 
may be, as if they were conferred by the Act, and with 
all the like incidents, effects and consequences, unless a 
contrary intention be expressed in the mortgage deed {q). 
Mortgages Any of the provisions of the 18th section of the Act may, 
the your 1882. by agreement m writing made after the commencement 
of the Act (that is, after the 31st December, 1881) be- 
tween mortgagor and mortgagee, be applied to a mort- 
gage made before the commencement of the Act, so, 
nevertheless, that any suoh agreement shall not pre- 
v judicially affect any right or interest of any mortgagee 
not joining in or adopting the agreement (r). 

\ 

When the day Formerly, when the day named for payment had 
hafpw^ piped, the mortgagee, if not repaid his money, might 
the m °rt- ^ ay any time have brought an action of ejectment against 
SavTejected the mortgagor without any notice, and thus have turned 

^gorwithout possession (*) ; so that, if the debtor had now 

notice. no greater mercy shown to him than the Courts of law 


(o) Sect. 18, sub-soot. 17. 

( p ) Sect. 18, snb-8eot. 2 ; see 
Williams’s Conveyancing Sta- 
tutes, 129. 

(9) Soot 18, sub-seot. 14 ; see 
Williams’s Conveyancing Sta- 
tutes, 136. 


(r) Sect. 18, sub-sect. 16. 

(*) Kecch v. H(tU, Doug. 21 ; 
Doe d. Roby v. Mtieey, 8 Bar. & 
Cres. 767 ; Doe d. Fisher ▼. Gtim, 
6 Bing. 421 : Coote on Mortgages, 
book 3, oh. 3. 
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allowed, the smallest want of punctuality in his pay- 
ment would cause him for ever to lose the estate he had 
pledged. In modem times, a provision was certainly 
made by Act of Parliament for staying the proceedings 
in any action of ejectment brought by the mortgagee, 
on payment by the mortgagor, l>eing the defendant in 
the action (/), of all principal, interest and costs (w) . But 
at the time of this enactment, the jurisdiction of equity 
over mortgages had become fully established ; and the 
Act may consequently be regarded os ancillary only to 
that full relief, which, as we shall sec, the Court of 
Chancery was accustomed to afford to the mortgagor in 
all such cases. The Supreme Court of Judicature Act, 
1873 (.r), now provides (//) that a mortgagor entitled for 
the time being to the possession or receipt of the rents 
and profits of any land, os to which no notice of his in- 
tention to take possession, or to enter into the receipt of 
the rents and profits thereof shall have been given by 
the mortgagee, may sue for such possession, or for the 
recovery of such rents or profits, or to prevent or reoover 
damages in respect of any trespass or other wrong 
relative thereto, in his own name only, unless the cause 
of action arises upon a lease or other contract made by 
him jointly with any other person (z). 

The relative rights of mortgagor and mortgagoe 
appear to have long remained on the footing of the 
strict construction of their bargain, adopted by 'the 
Courts of law. It was not till the reign of James I. 
that the Court of Chancery took upon itself to interfere 
between the parties (a). But at length, having deter- 

(t) Doe d. Hunt v. Clifton , 4 (*) Stat. 30 & 37 Viet. c. 60. 

Adol. &E11. 814. (y) Sect. 25, *mb-»ect. (5). 

(ii) Stat. 7 Geo. II. c. 20, s. 1. (*) See Williams’# Conroy* 

See also stat. 15 & 16 Viet. c. 76, ancing Statutes, 106, 161. 

•a. 219, 220, repealed by «tat. (a) Coote on Mortgages, book 
46 & 47 Viet. c. 49 ; ante, pp. 211 1, cb. 3. 

— 215. 


m 


Stat. 7 Geo. 
11. o. 20. 


New enact- 
ment. 

Mortgagor 
may in 

huo in 
own name. 


Interposition 
of the Court 
of Chancery. 
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mined to interpose, it went so far as boldly to lay down 
as one of its rules, that no agreement of the parties, 
for the exclusion of its interference, should have any 
effect ( b ). This rule, no less benevolent than bold, is 
a striking instance of that determination to enforce fair 
dealing between man and man, which raised the Court 
of Chanoery, notwithstanding the many defects in its 
system of administration, to the power and dignity 
which it enjoyed. The Court of Chancery accordingly 
held, that after the day fixed for the payment of the 
money had passed, the mortgagor had still a right to 
redeem liis estate, on payment to the mortgagee of all 
principal, interest and oosts due upon the mortgage to 
the time of actual payment. This right still remains, 
and is called the mortgagor’s equity of redemption ; and 
no agreement with the creditor, expressed in any terms, 
however stringent, can deprive the debtor of his equitable 
right, on payment within a reasonable time. The Judi- 
cature Act, 1873 ( c) y has expressly assigned to the 
Chancery Division of the High Court of Justice all 
causes and matters for, amongst other things, the 
redemption or foreclosure of mortgages. If, therefore, 
after the day fixed in the deed for payment, the mort- 
gagee should enter into possession of the property 
mortgaged, the Chanoery Division of the High Court 
will nevertheless compel him to keep a strict account 
of 1116 rents and profits ; and, when he has received so 
much as will suffice to repay him the principal money 
lent, together with interest and costs, he will be com- 
pelled to re-oonvey the estate to his former debtor. In 
equity the mortgagee is properly considered as having 
no right to the estate, further than is necessary to secure 
to himself the due repayment of the money he has ad- 
vanced, together with interest for the loan ; the equity 
of redemption, which belongs to the mortgagor, renders 

(b) 2 Cha. Ca. 148; 7 Vet. 275. <«) Stat. 36 k 37 Viet. c. 66, t. 34. 
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the interest of the mortgagee merely of a personal 
nature, namely, a security for so much money. At 
law, the mortgagee is absolutely entitled ; and, pro- Estate of 
viously to the year 1882, the estate mortgaged might 
have been devised by his will (tf), or, if he should have <»n hk 
died intestate, would have descended to his heir at ^or** 
law ; hut in equity ho had a security only for the 
payment of money, the right to which, in common 
with lxis other personal estate, devolved on his exe- 
cutors or administrators, for whom his devisee or heir 
was a trustee ; and, when they were paid, such devisee 
or heir was obliged by the Court, without receiving 
a sixpence for himself, to re-convey the estate to the 
mortgagor (c). The law on this point is now different : 
for, as we have seen (/), by the Conveyancing and 
Law of Property Act, 1881 (</), on the death, after 
the 31st of December, 1881, of a 6olo mortgagee of 
any real estate of inheritance, his estate, notwithstanding 
any testamentary disposition, devolves to and bepomos 
vested in his personal representatives or representative but now vests 
from time to time, in like manner as if the same were 
a chattel real vesting in them or him. Tho executor or 
administrator of the mortgagee has the same security 
for and right to the payment of tho money as he had 
previously: so that all the rights and obligations, 
legal as well as equitable, of a sole mortgagee of real 
estate now pass upon his death to his personal represen- 
tative. 


(d) See 1 Jarm. Wills, 689, 
4th ed. 

(<?) Under the Vendor and Pur- 
chaser Act, 1874 (stat. 37 & 38 
Viet. c. 78, s. 4, repealed by 
stat. 44 & 45 Viet. c. 41, s. 30), 
thS'Iegal personal representative 
of a mortgagee of a freehold 
estate, or of a copyhold estate to 
which the mortgagee should have 


been admitted, might, on pay- 
ment of all sums secured by the 
mortgage, convey or surrender 
the mortgaged estate. See Wil- 
liams's Conveyancing Statutes, 
16, 17. 

(/) Ante, pp. 142, 263. 

(y) Stat. 44 A 45 Viet. c. 41, 
s. 30 ; see Williams's Convey- 
ancing Statutes, 170 et seq. 
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Foreclosure. 


fide. 


Indulgent, however, as the Court has shown itself to 
the debtor, it will not allow him for ever to deprive the 
mortgagee, his creditor, of the money which is his due ; 
and if the mortgagor will not repay him within a 
reasonable time, equity will allow the mortgagee for 
ever to retain the estate to which he is already entitled 
at law. For this purpose it will be necessary for the 
mortgagee to bring an action of foreclosure against the 
mortgagor in the Chancery Division of the High Court, 
claiming that an account may be taken of the principal 
and interest due to him, and that the mortgagor may 
be directed to pay the same, with costs, by a day to be 
appointed by the Court, and that in default thereof he 
may be foreclosed his equity of redemption. A day 
is then fixed by the Court for payment; which day, 
however, may, on the application of the mortgagor, 
good reason being shown (A), be postponed for a time. 
Or, if the mortgagor should be ready to make repay- 
ment, before the cause is brought to a hearing, he may 
do so at any time previously, on making proper appli- 
cation to the Court, admitting the title of the mortgagee 
to the money and interest (t). If, however, on the day 
ultimately fixed by the Court, the money should not be 
forthcoming, the debtor will then be absolutely deprived 
of\ all right to any further assistance from the Court ; 
in vpther words, his equity of redemption will be fore- 
closed, and the mortgagee will be allowed to keep, 
without further hindrance, the estate which was con- 
veyed to him when the mortgage was first made (A*). 
By the Act of the year 1852, to amend the procedure 
in the Court of Chancery, the Court was empowered, 
in any suit for foreclosure, to direct a sale of the pro- 
perty at the request of either party instead of a fore- 

(k) Nanny v. Edward*, 4 Unas. («) Stat. 7 Geo. II. o. 20, s. 2. 

124 ; Eyre v. Santon , 2 Beav. (k) See 1 Tenth y. Pugh, 6 Q. B. 

478. D. 346 ; 7 App. Ca* 236. 
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adieu. 


closure (/). But this enactment was repealed by the 
Conveyancing and Law of Property Act, 1881 (m). 

By the 25th section of the same Act (w), in any action, 
whether for foreclosure, or for redemption, or for sale, 
or for the raising and payment in any manner of 
mortgage money, the Court, on the request of tho 
mortgagee, or of any person interested either in the 
mortgage money or in the right of redemption, may, if 
it thinks fit, direct a sale of the mortgaged property, on 
such terms as it thinks fit (o). An action for redemption Action for 
is tho action brought by a mortgagor, or any person nHlcII1I,tiou * 
standing in his place, to enforce his equity of redemjv 
tion. And by the same section of the Aet(/>), any 
person entitled to redeem mortgaged property may have 
a judgment or order for sale instead of for redemption 
in an action brought by him either for redemption 
alone, or for sale alone, or for sale or redemption in the 
alternative. But, in an action brought by a person Action for 
interested in the right of redemption and seeking a sale, * al0, 
the Court may direct the plaintiff to give security for 
costs (q). The equitable jurisdiction of the Court is County 
now extended to the County Courts with respect to all tourt *' 
sums not exceeding five hundred pounds (r). 


In addition to the remedy by foreclosure, which, it will 
be perceived, involves the necessity of an action in tfhe 
Chancery Division of the High Court, it has long been 
usual to provide a more simple and less expensive remedy 


(/) Stat. 15 & 16 Viet. c. 86, 
8. 48; Huritv. JJurei, 16 Bear. 
374 ; Neuman v. Sel/e, 33 Bear. 
622. 

(m) Stat. 44 & 48 Viet. c. 41, 
a. 25, sub-sect. 6. 

(«) By sub- sect. 5, this section 
applies to actions brought either 
before or after the commence- 
ment of the Act. 


(o) Stat. 44 A 45 Viet. c. 41, 
s. 25, sub-s. 2 ; aoe Williams's 
Conveyancing Statutes, lG2et#oq. 

( p) Sect. 26, sub-sect. 1 ; see 
Williams's Conveyancing Sta- 
tutes, 162. 

{q) Sect. 26, sub- sect. 3. 

(r) Stat. 28 A 29 Viet. c. 99, 
amended by stat. 30 A 31 Viet, 
c. 142. 
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Power of 
sale. 


The mort- 
gagor's con- 
currence can- 
not be re- 
quired. 


New enaot- 
ment. 

Statutory- 
powers of 
sale, &o. 


Powers of 
mortgagee, 
where mort- 
gage made 
by deed after 
31st Deo. 


1881 , 


in mortgage transactions ; this is nothing more than a 
power given by the mortgage deed to the mortgagee, 
without further authority, to sell the premises, in case 
default should be made in payment. When suoh a 
power is exercised, the mortgagee, having the whole 
estate in fee simple at law, is of course able to convey 
the same estate to the purchaser ; and, as this remedy 
would be ineffectual, if the concurrence of the mortgagor 
were necessary, it has been decided that his concurrence 
cannot be required by the purchaser («). The mort- 
gagee, therefore, is at any time able to sell ; but, having 
sold, he has no further right to the money produced by 
the sale than he had to the lands before they were sold. 
He is at liberty to retain to himself his principal, 
interest and costs ; and, having done this, the surplus, if 
any, must be paid over to the mortgagor. By the Act 
commonly called “ Lord Cranworth’s Act ” (t)> a power 
of sale, a power to insure against fire, and a power to 
require the appointment of a reoeiver of the rents, or in 
default to appoint any person as suoh reoeiver, were 
rendered incident to every mortgage or oharge made by 
deed executed after the passing of the Act on any here- 
ditaments of any tenure, unless a oontrary intention 
Were declared by the deed. But it was nevertheless 
usual to insert express powers of sale, &c. in mortgage 
d^eds, until these provisions of Lord Cranworth’s Act 
were repealed and replaoed by enaotments contained in 
the Conveyancing and Law of Property Act, 1881 (w). 
By the 19th section of that Act, in all cases of mort- 
gages made by deed after the 31«tf December , 1881, a 
mortgagee has the following powers to the like extent 

(«) Corder v. Morgan , 18 Ves. Kama's Conveyancing Statutes, 
344 ; Clay t. Sharpe , Sugd. Vend. 137 — 140. 

& Pur. Appendix, No. XIII. p. (u) Stat. 44 ft 45 Viot, c. 41, 
1096, 11th ed. s. 71 ; see Williams's Convey- 

(t) Stat. 23 ft 24 Viet. o. 145 snoing Statutes, 137 — 141, 261— 
(passed 28th Aug. 1860), part 2 ; 253. 

see also sects. 32, 34. See Wil- 
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as if they had been in terms conferred by tbe mortgage 
deed, but not further, viz. (i) & power of sale, (ii) a 
power to insure against fire, (iii) a power to appoint a 
reoeiver, and (iv) a power, while in possession, to out and 
sell timber (r). But these provisions and the operation the absence 
x>i this section may be varied or extended or entirely to th^oon- 
excluded by the terms of the mortgage deed (;/) . And tnyr ^- 
a mortgagee is not to exercise the power of sale or the 
power of appointing a reoeiver conferred by this Act 
unless and until (i) notice requiring payment of the 
mortgage-money has been served on the mortgagor or 
one of several mortgagors, and default has been mado 
in payment of the mortgage-money, or of part thereof, 
for three months after such servioe ; or (ii) somo interest 
under the mortgage is in arrear and unpaid for two 
months after becoming due ; or (iii) there has been a 
breach of some provision contained in the mortgage 
deed or in the Act, and on the part of the mortgagor, 
or of- some person concurring in making the mortgage, 
to be observed or performed, other than and besides a 
covenant for payment of the mortgage- money or interest 
thereon (e). Power is expressly given by the Act to a 
mortgagee exercising the above statutory power of sale 
by deed to convey the property sold for such estate and 
interest therein as is the subject of the mortgage, freed 
from all estates, interests and rights to which the mort- 
gage has priority (a). The proper application of ^he 
purchase-money by the mortgagee is also provided for '•/>). 

Where a conveyance is made in professed exercise of the 
power of sale conferred by this Act, the title of the 


(x) Sect. 19, sub-sects. 1, 4 ; 
see William*’* Conveyancing 
Statute*, 137 — 141. 

(y) Sect. 19, tub- sect*. 3, 4 ; 
see W illiam* ** Conveyancing 
Statutes, 141 — 144. 

(s) Stat. 44 4 45 Viet. c. 41, 
a*. 20, 24 ; see Williams’s Con- 


veyancing Statutes, 144,145, 100. 

(a) Sect. 21, sub-sect. 1 ; seo 
William*’* Conveyancing Sta- 
tutes, 146—147. 

(b) Sect. 21, sub-sect. 3; see 
Williams’* Conveyancing Sta- 
tutes, 149. 
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purchaser is not to be impeachable on the ground that 
no case had arisen to authorize the sale, or that due 
notice was not given, or that the power was otherwise 
improperly or irregularly exercised; but any person 
damnified by an unauthorized, or improper, or irregular 
exercise of the power, is to have his remedy in damages 
against the person exercising the power (c). It is now 
usual in practice to rely upon the powers conferred by 
this Act, instead of inserting express powers for the 
same purposes in mortgage deeds (d). 

If, after the day fixed for the payment of the money 
is passed, the mortgagor should wish to pay off the 
mortgage, he must give to the mortgagee six calendar 
months’ previous notice in writing of his intention so to 
do, and must then punctually pay or tender the money 
at the expiration of the notice (e ) ; for if the money 
should not be then ready to be paid, the mortgagee will 
be entitled to fresh notice ; as it is only reasonable that 
he should have time afforded him to look out for a fresh 
security for his money. 

Mortgages for Mortgages of freehold lands are sometimes made for 
long terms, suoh as 1,000 years. But this is not now 
often the case, as the fee simple is more valuable, and 
therefore preferred as a security. Mortgages for long 
terms, when they occur, are usually made by trustees, 
in whom the terms have been vested in trust to raise, 
by mortgage, money for the portions of the younger 
children of a family, or other similar purposes. The 
reasons for vesting such terms in trustees for these pur- 
poses were explained in the last chapter (/). 

( 0 ) Sect. 21, sub-BGct. 2 ; see ancing Statutes, HI — 144, 252, 
William s’ s Conveyancing Sta- 253. 

to tee, 147 — 149. ( 0 ) Skrapncll t. Blake , 2 Eq. 

(d) As to the question of the Ca. Abr. 603, pi. 34. 
expediency of relying on statutory (/) See ante. p. 486. 

powers, see Williams’s Convey* 


Mortgagor 
must give six 
calendar 


to repay. 
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Copyhold, as well a a freehold, lands may be the Mortgage of 
subjects of mortgage. The purchase of copyholds, it cop7ho ^ 
will be remembered, is effected by a surrender of the 
lands from the vendor into the hands of the lord of the 
manor, to the use of the purchaser, followed by the 
admittance of the latter os tenant to the lord (g). The 
mortgage of copyholds is effected by surrender, in a 
similar manner, from the mortgagor to the use of the 
mortgagee and his heirs, subject to a condition, that on 
payment by the mortgagor to the mortgagee of the 
money lent, together with interest, on a given day, the 
surrender shall be void. If the money should be duly 
paid on the day fixed, the surrender will be void accord- 
ingly, and the mortgagor will oontinue entitled to his 
old estate ; but if the money should not be duly paid on 
that day, the mortgagee will then acquire at law an 
absolute right to be admitted to the customary estate 
which was surrendered to him ; subject nevertheless to 
the equitable right of the mortgagor, confining tho 
actual benefit derived by the former to his principal 
money, interest and costs. The mortgagee, however, 
is seldom admitted, unless be should wish to enforoe his 
security, contenting himself with the right to admittance^ 
conferred upon him by tho surrender ; and, if the money 
should be paid off, all that will then be necessary will 
be to procure the steward to insert on the Court rolls a 
memorandum of acknowledgment, by the mortgage^ of 
satisfaction of the principal money and interest secured 
by the surrender (h). If the mortgagee should have 
been admitted tenant, he must, of course, on repayment, 
surrender to the use of the mortgagor, who will then be 
re-admitted. 

Leasehold estates also frequently form the subjects Mortgaged 
of mortgage. The term of years of which the estate leMehoku ' 

{p) Ante, pp. 439, 440. (A) 1 Scriv. Cop. 242 ; l Walk. 

Cop. 117, 118. 

L L 


W.R.P. 
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Mortgage by 
underlease. 


consists is assigned by the mortgager to-the* mortgagee, 
subject to a proviso for redemption or re-assignment on 
payment, on a given day, by the mortgagor to the mort- 
gagee, of the sum of money advanced with interest ; and 
with a further proviso for the quiet enjoyment of the 
premises by the mortgagor until default shall be made 
in payment. The principles of equity as to redemption 
apply equally to such a mortgage, as to a mortgage of 
freeholds ; but, as the security, being a term, is always 
wearing out, payment will not be permitted to be so 
long deferred. A* power of sale also is frequently 
inserted in a mortgage of leaseholds, and the statutory 
powers given by the Conveyancing and Law of Pro- 
perty Aot, 1881 (t), may be incorporated in a mortgage 
of leaseholds. From what has been said in the last 
chapter (/*), it will appear that, as the mortgagee is an 
assignee of the term, he will be liable to the landlord, 
during the continuance of the mortgage, for the pay- 
ment of the rent and the performance of the covenants 
of the lease ; against this liability the covenant of the 
mortgagor is his only security. In order, therefore, 
to obviate this liability, when the rent or covenants are 
onerous, mortgages of leaseholds are frequently made 
by way of demise or underlease : the mortgagee by this 
ineans becomes the tenant only of the mortgagor, and 
consequently a mere stranger with regard to the land- 
lord (/). The seourity of the mortgagee in this case 
is /obviously not the whole term of the mortgagor, 
but only the new and derivative term created by the 
mortgage. 


Deposit of In some cases the exigency of the circumstances will 
title deeds. no t admit of time to prepare a regular mortgage; a 

deposit of the title deeds is then made with the mort- 

(i) Stat. 44 & 46 Viet. c. 41, reyaucing Statutes, 27, 28, 137. 
a. 19, ante, pp. 610 — 612 ; see (k) Ante, p. 462. 

soot. 2 (i. vi.) ; Williams’s Cob- (/) See ante, p. 478. 
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gagee : and, notwithstanding the stringent provision of 
the Statute of Frauds to the oontrary (m), it was held by 
the Court of Chanoery that suoh a deposit, even without 
any writing, operated as an equitable mortgage of the 
estate of the mortgagor in the lands comprised in the 
deeds (n). This dootrine still remains; and the same 
doctrine applies to oopies of Court roll relating to oopy- 
hold lands (0), for such oopies are the title deeds of 
copyholders. 


When lands are sold, but the whole of the purchase- Vendor's lien, 
money is not paid to the vendor, he has a lien in equity 
on the lands for the amount unpaid, together with interest 
at four per oent., the usual rate allowed in equity (jw). 

And the circumstance of the vendor having taken from 
the purchaser a bond or a note for the payment of the 
money will not destroy the lien (q). But if the vendor 
take a mortgage of part of the estate, or any other 
independent seourity, his lien will be gone. If the Sale for an- 
Sale be made in consideration of an annuity, it appeare nulty ‘ 
that a lien will subsist for such annuity (r), unless a 
contrary intention can be inferred from the nature of 
the transaction (#). / 


A curious illustration of the -anxiety -of the Court 
of Chancery to prevent any imposition being practised intercut on 


(m) 29 Car. II. c. 3, 88. 1, 3 ; 
ante, p. 183. 

(«) JtuueU ▼. Ru*ull } i Bro. C. 
C. 269. Seelfc part* Maigh , 11 
Vee. 403. 

(o) Whitbread y. Jordan, 1 You. 
& Coll. 303 ; Lewie y. John , 1 C. 
P. Coop. 8. See, however, Sngd. 
Vend, k Par. 630, L3thed. ; Jonee 
y. Smith, 1 Hare, 66 ; 1 PhilL 
244. 

(p) Chapman v. Tanner , 1 Vera. 
267; Potlexfen t. Moore, 3 Aik. 

L 


272; Mackreth v, SymmonsJ 15 
Vee. 328; Sugd. Vend. LfP ur. 
670, 14th ©d. \ 

(v) Grant v. MUU , 2 Vei. k 
Boa. 306 ; Winter v. Lord Aneoti, 
3 Hum. 488. 

(r) Matthew v. Bowler, 6 Haro, 
110 . 

(«) Backhand v. DoekneU, IS 
Sim. 496; Dixon v. Gay fere , 21 
Boev. 118; 1 Do Gex k Jonoc, 
665. 

L 2 
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failure of by the mortgagee upon the mortgagor occurs in the 
mZfuldd 7 ' following doctrine : that, if money be lent at a given 
rate of interest, with a stipulation that, on failure of 
punctual payment, such rate shall be increased, this 
stipulation is held to be void as too great a hardship 
on the mortgagor; whereas, the very same effeot may 
But a stipula- be effectually accomplished by other words. If the 
the stipulation be, that the higher rate shall be paid, but 
interest on on punotual payment a lower rate of interest shall be 
ment is goo?." aooepted, such a stipulation, being for the benefit of 
the mortgagor, is valid, and will be allowed to be en- 
forced (/). The highest rate of interest whioh could for- 
merly be taken upon the mortgage of any lands, tenements 
or hereditaments, or any estate or interest therein, was 
61. per cent, formerly 51. per cent, per annum ; and all contracts and 
w^est^rate assurances, whereby a greater rate of interest was reserved 
of interest on 0 r taken on any such seourity, were deemed to have 
mortgages o ^ een ma( j e or executed for an illegal consideration (w). 

By a modern statute (*), the previous restriction of the 
interest of all loans to 51. per oent. was removed, with 
respeot to contracts for the loan or forbearance of money 
above the sum of 10/. sterling; but loans upon the 
security of any lands, tenements or hereditaments, or 
any estate or interest therein, were expressly excepted (y) . 
Repeal of the But, by an Act of Parliament passed on the 10th of 
usury laws. August, 1854 (s), all the laws against usury were 

repealed; so that, now, any rate of interest may be 
taken on a mortgage of lands which the mortgagor is 
wiliing to pay. 

(t) 8 Burr. 1374 ; 1 Fonb. Eq. v. Wyatt , 4 Q. B. 749. 

398. See Union Bank of London , (*) 2 & 3 Viot. c. 37, oontinued 

Y. Ingram , 16 Ch. D. 53. by stat. 13 & 14 Viot. o. 66. 

(w) Stat. 12 Anne, st. 2, o. 16 ; (y) See Follett y. Moore, 4 Ex. 

5 & 6 Will. IV. o. 41 ; 2 & 3 Bep. 410. 

Viet. o. 87 ; Thibault y . Gibeon, (*) Stat. 17 4 18 Viot. c. 90. 

12 Mee. & Weis. 88 ; Hodgkinoon 
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The loan of money on mortgage is an investment Mortgage to 
frequently resorted to by trustees, when authorised by trUBt#6g * 
their trust to make such use of the money committed 
to their care: in such a case, the foot that they are 
trustees, and the nature of their trust, are usually 
omitted in the mortgage deed, in order that the title 
of the mortgagor or his representatives may not bo 
affected by the trusts. It is, however, a rule of equity, 
that when money is advanced by more persons than one, 
it shall be deemed, unless the contrary be expressed, 
to have been lent in equal shares by oaoh (a ) ; if this 
were the case, the executor or administrator of any one 
of the parties would, on his decease, be entitled to reoeive 
his share (b). In order, therefore, to prevent the appli- 
cation of this rule, it was usual to declare, in all mort- 
gages made to trustees, that the money was advanced 
by them on a joint account, and that, in case of the 
decease of any of them in the lifetime of the others, 
the receipts of the survivors or survivor should bo an 
effectual discharge for the whole of the money. The 
61st section of the Conveyancing and Law of Property ""more tW ° 
Act, 1881 (c), now enacts, with regard only to raort- after 

gages, obligations or transfers mado after the 31st 
December, 1881 (</), that where in a mortgage, or an 
obligation for payment of money, or a transfer £ a 
mortgage or of such an obligation, the sum, or any /part 
of the sum, advanced or owing is expressed to bb ad- 
vanced by or owing to more persons than one <$ut of 
money, or as money, belonging to them on a joint 
account, or a mortgage, or such an obligation, or such a 
transfer is made to more persons than one, jointly, and 

(a) 3 Atk. 734 ; 2 Ves. sen. a* to the effect of sect. 61, see 

268 ; 3 Vee. jun. 631. Williams’s Conveyancing Sta- 

(b) Petty v. Sty ward , 1 Cha. tutes, 238—240, 498. 

Rep. 67; 1 Eq. Cn. Ab. 290; (d) Stat. 44 & 46 Viet. c. 41, 

Picker » v. Cotcell, 1 Beav. 629. s. 61, sab-sect. 3; sect. 1, sub- 

(e) St*t. 44 k 46 Viet. c. 41 ; sect. 2. 
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not in shares, the mortgage-money, or other money, or 
money’s worth, for the time being due to those persons 
on the mortgage or obligation, shall be deemed to be 
and remain money or money’s worth belonging to those 
persons on a joint account, as between them and the 
mortgagor or obligor ; and the receipt in writing of the 
survivors or last survivor of them, or of the personal 
representatives of the last survivor, shall be a oomplete 
discharge for all money or money’s worth 1 for the time 
being due, notwithstanding any notice to the payer of 
a severance of the joint aocount. But the operation of 
this section may be varied or excluded by the terms of 
the mortgage, obligation, or transfer (e). 


Judgment 
debts a charge 
on mort- 
gagee’s in- 
terest in the 
lands. 


New enact- 
ment. 


We have already defined a mortgage debt as an inte- 
rest in land of a personal nature (/) ; and in accordance 
with this view, it was held that judgment debts against 
the mortgagee were a charge upon his interest in the 
mortgaged lands (g). But it was afterwards provided (A), 
that where any mortgage should have been paid off 
prior to, or at the time of, the conveyance of the lands 
to a purchaser or mortgagee for valuable consideration, 
the lands should be discharged botn . he judgment 

S d Crown debts of the mortgagee. And oy a still more 
~mt statute, to which we have already referred (t), the 
lie^ of all judgments, of a date later than the 29th of 
July, 1864, was abolished. 


Transfer of Mortgages are frequently transferred from one per- 
mortgagee. g0Q another. The mortgagee may wish to be paic 

off, and another person may be willing to advance the 


(*) Sect. 61, sub-sect. 2. 

(/) Ante, p. 499. 
ig) £t moU y. M*CuUoch, V.-C. 
Wood, 1 Jut., N.S. 167; 8.C. l 
Kay i J. SIS. 


(A) Stat 18 & 19 Viet. 0 . 15, 
s. 11; Grea t*#v. Wilton, Rolls, 4 
Jut., N. S. 802 ; S. C. 26 Benv. 
434. 

(*) Stat, 27 A 28 Viet. 0 . ]L12, 
ante, p. 112. 
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same or a further amount on the same security* In 
euoh a case the mortgage debt and interest are assigned 
by the old to the new mortgagee ; and the lands whioh 
form the security are conveyed, or if leasehold assigned, 
by the old to the new mortgagee, subjeot to the equity 
of redemption whioh may be subsisting in the premises; 
that is, subject to the right in equity of the mortgagor 
or his representatives to redeem the premises on pay- 
ment of the principal sum secured by the mortgage, 
with all interest and costs (A*), 

Under the Conveyancing and Law of Property Act, 
1881 (/), a mortgagor entitled to redeem now has power 
to require a mortgagee, who is not and has not been in 
possession, instead of reoonveying, and on the terms on 
whioh he would be bound to reconvey, to assign the 
mortgaged debt and convey the mortgaged proporty to 
any third person; and the mortgagee will then be 
bound to assign and oonvey accordingly. The effect of 
these provisions of the Act is disoussed in the editor’s 
Conveyanoing Statutes (in). 

During the continuance of a mortgage, the equity 
of redemption which belongs to the mortgagor is re- 
garded by the Court as an estate, which is alienable by 
the mortgagor, and descendible to bis heir, in the sajfto 
manner as any other estate in equity («) ; the Cour if in 
truth regards the mortgagor as the owner of the name 
estate as before, subject only to the mortgage. 1^ the 
event of the decease of the mortgagor, the land mort- 
gaged will consequently devolve on the devisee under 
his will, or, if he should have died intestate, on his heir. 
And the mortgage debt, to which the lands are subject, 

(*) As to the stamp on a trans- (l) Stat. 44 k 45 Viet. c. 41, 

ler, see stat. 33 & 84 Viet. c. 97, ». 15, amended by fltat. 45 k 46 

Schedule, tit. Mortgage, ante, Viet. c. 39, ». 12. 
p. 600; Wale y* Commmionert of (*») Pp« 11$ — 124. 

InUmd Bettmee, 4 Ex. D. 270. (*) See ante, p. 193 (flat note 


may be 


Equity of re- 

1 . f 

rotate. 
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was formerly payable in the first place, like all other 
debts, out of the personal estate of the mortgagor (o). 
As in equity the lands are only a security to the mort- 
gagee, in case the mortgagor should not pay him, so 
also in equity the lands still devolved as the real estate 
of the mortgagor, subject only to be resorted to for 
payment of the debt, in the event of his personal estate 
The mortgage being insufficient for the purpose. But by an Act of the 
paya^ieou^of present reign (p) it was provided, that when any person 
themort- should after the 31st of December, 1854, die seised of 
or entitled to any estate or interest in any land or other 
hereditaments which should at the time of his death be 


charged with the payment of any sum of money by 
way of mortgage, and such person should not, by his 
will or deed or other document, have signified any con- 
trary or other intention, the heir or devisee, to whom such 
lands or hereditaments should descend or be devised, 


should not be entitled to have the mortgage debt dis- 
charged or satisfied out of the personal estate or any 
other real estate of such person ; but the land or here- 
ditaments so charged should, as between the different 
persons olaiming through or under the deoeased person, 
\be primarily liable to the payment of all mortgage debts 
ith which the same should be charged; every part 


ereof according to its value, bearing a proportionate 
p^rt of the mortgage debts charged on the whole thereof ; 
presided that nothing therein contained should affect 
or diminish any right of the mortgagee to obtain 
payment of his mortgage debt either out of the p ^ 


estate of the person so dying as aforesaid 


provided also, that nothing thereir 


affect the rights of any person chi 
will or document made before tfi^ 


(o) See Yatct y. A»to» } 4 Q. B. 
182 ; Mathew v. JBlacfonore, 1 H. 
& N. 762 ; Essay on Real Assets, 
p. 27. 
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This Act, having given rise to many doubts, was ex- 
plained by another Act (q), which provided (r), that in 
the construction of the will of any person who might 
die after the 31st of December, 1867, a general direc- 
tion that the debts, or that all the debts of the testator, 
should be paid out of his personal estate, should not be 
deemed to be a declaration of an intention contrary to 
or other than the rule established by the Act, unless 
such contrary or other intention should be further de- 
clared by words expressly or by nooessary implication 
referring to all or some of the testator’s debts or debt 
charged by way of mortgage on any part of his real 
estate. It was further provided (#), that the word 
14 mortgage ” should be deemed to extend to any lien for 
unpaid purchase-money upon any lands or hereditaments 
purchased by a testator. 

On the construction of these Acts, it was hold that they 
were inapplicable to leaseholds for years (/). It was 
also held that the latter Act did not extend the term 
44 mortgage ” to a lien for unpaid purchase-money upon 
lands purchased by a person who died intestate (u). An 
Act has accordingly been passed to amend both of the 
Act 3 above mentioned (x) . This Act provides that these 
Acts shall, as to any testator or intestate dying after Jho 
31st of December, 1877, be held to extend to a testator 
or intestate dying seised or possessed of or entitl* to 
any land or other hereditaments of whatever b 
which shall at the time of his death be charged 
the payment of any sum or sums of money by way of 
mortgage or any other equitable charge, including any 


(?) Stat. 30 a 31 Viet. o. 60. 
(r) Sect. 1. 

(?) Stat. 30 A 31 Viet. c. 69, 
s. 2. 

(I) Solomon v. Solomon y M. R., 
12 W. R. 640 ; 10 Jur., N. S. 


331 ; Gael r. Fenwick, X. B., 22 
W. R. 211. 

(u) Harding v. Harding , V.-G. 
B., L. R., 13 £<]. 493. 

(x) Stat. 40 A 41 Viet. c. 34. 
Be Cockcroft, 24 Ch. D. 94. 


Act to 
explain 


Act to 
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lien lor unpaid purchase-money; and the devisee or 
legatee or heir shall not be entitled to have such sum o t 
sums discharged or satisfied out ol any other estate of 
the testator or intestate, unless (in the oase of a testator) 
he shall, within the meaning of the said Acts, have 
signified a contrary intention ; and such contrary inten- 
tion shall not be deemed to be signified by a charge of 
or direction for payment of debts upon or out of 
residuary real and personal estate, or residuary real 
estate. 

The equity of redemption belonging to the mortgagor 
may again be mortgaged by himj'eithei 1 to the former 
mortgagee by way of further charge, or to any other 
person. In order to prevent frauds by clandestine 
mortgages, it is provided by an : Aot of William and 
Mary (y), that a person twioe mortgaging the same 
lands, without discovering the former mortgage to the 
second mortgagee, Shall lose his equity of redemption. 
Unfortunately, however, in such cases the equity of re- 
demption, after payment of both mortgages, is generally 
worth nothing. And if the mortgagor should again 
mortgage the lands to a third person, the Act will not 
deprive such third mortgagee of his right to redeem 
ta> two former mortgages (s). When lands are mort- 
gaged, as occasionally happens, to several persons, each 
ig*°^rant of the security granted to the other, the general 
n? is, that the several mortgages rank as charges on 
the? lands in the order of time in which they were made, 
aooording to the maxim Qui prior est tempore , potior 
estjure (a). But as the first mortgagee alone obtains 
the legal estate, he has this advantage over the others, 
that if he takes a further charge on a subsequent advance 


(y) Stat. 4 ft 5 Will. & Mary, 
o. 16, s. 3 ; see Kmnard ▼. Put* 
voye, 2 Gif. 81. 

(s) Stat. 4 ft 5 Will. & Mary, 


e. 16, s. 4. 

(a) Jones v. Jones, 8 Sim. 638 ; 
Wiltshire ▼. Rabbits, 14 Sim. 76 ; 
Wilmot y. Pike, 6 Hare, 14. 
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to the mortgagor, without notice of any intermediate 
second mortgage, he will be preferred to an intervening 
second mortgagee (6). And if a third mortgagee, who 
has made his advanoe without notice of a second mort- 
gage, can procure a transfer to himself of the first mort- 
gage, he may Aid;, as it is said, his third mortgage 
to the first, and so postpone the intermediate incum- 
branoer (c). For, in a contest between innooent parties, 
each having equal right to t. assistance of the Court, 
the one who happens to have the legal estate is pre- 
ferred to the others; the maxim being, That when the 
equities are equal, the law shall prevail. An attempt 
was made to abolish tacking by the 7th section of the 
Vendor and Purchaser Act, 1874 (d) ; but this enact- 
ment was repealed by the Land Transfer Aot, 1875 (*), 
as from the date at which it came into operation, exoept 
as to any thing duly done thereunder before tho com- 
mencement of that Act. 

Mortgages or charges made by any deed or writing 
on land in Middlesex, Yorkshire or Kingston-upon-Hull, 
ought to be registered in the proper ootinty register 
as well as purchase deeds (/). Under the Middlesex 
Registry Act, if more mortgages than one be made of 
the same piece of land, they have priority according 
to the date of registration (g) ; with this exception, 
that the claim of a mortgagee, who has obtained the 
legal estate without notioe of any previous equitable 
charge and has duly registered his mortgage, will be 
preferred to the claims of those who may previously 

(b) Goddard v. Complin t 1 Cha. (e) Stat. 38 k 39 Viet. c. 87, 

Ca. 119. 1.129. This Act oommenoed 1st 

(c) Bract ▼. Duckett of Marl* January, 1876. 

borough, 2 P. Wnu. 491 ; Bates (f) See ante, pp. 231—233. 
v. Johnson , Johneon, 304. Iff) See Nave v. BstmeU, 2 H. ft 

(d) Stat. 37 & 38 Viet. e. 78, M. 170. 
piled 7th August, 1874. 


Enactment 


Mortffajro* of 
land in Mid- 
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Future ad< 
vances. 


Future costs. 


New enact- 
ment. 


mortgagor to the mortgagee ( 2 ). Where a mortgage 
extends to future advances, it has been decided, that 
the mortgagee cannot safely make such advances, if he 
have notice of an intervening seoond mortgage (a). 

It was formerly a rule of equity that a solicitor could 
not take from his client a mortgage to secure future 
costs, lest he should he tempted on the strength of it to 
run up a long bill (6). This illiberal rule was abolished 
by the Attorneys and Solicitors Act, 1870 (e), which 
provides (d), that an attorney or solicitor may take secu- 
rity from his client for his future fees, charges and dis- 
bursements, to be ascertained by taxation or otherwise. 
This Act does not now apply to business to which the 
Solicitors’ Remuneration Act, 1881 (e)> relates. But 
the latter Act (/), and the general order made there- 


to The Stamp Act, 1870, stat. 
33 & 34 Viet. c. 97, provides, 
sect. 107 (1), that a security for 
the payment or repayment of 
money to be lent, advanced or 
paid, or which may become due 
on an account current, either 
with or without money previously 
due, is to be charged, where the 
tckal amount secured or to be 
ultimately recoverable is in any 
way\ limited, with the same duty 
as a seourity for the amount so 
limited. (2) That where such 
total amount is unlimited, the 
seourity is to be available for 
suoh an amount only as the ad 
valorem duty impressed thereon 
extends to coyer. (3) Provided 
that no money to be advanced for 
the insurance of any property 
comprised in any suoh security 
against damage by fire, or for 
keeping up any policy of life 
insurance comprised in such se- 


curity, or for effecting in lieu 
thereof any new policy, or for 
the renewal of any grant or lease 
of any property comprised in suoh 
security upon the dropping of 
any life whereon such property 
is held, shall be reckoned as 
forming part of the amount in 
respect whereof the security is 
chargeable with ad valorem duty. 

(а) Roll v. Hopkinson , L. C., 
4 Jut., N. S. 1119; S. C., 3 De 
Gtax & Jones, 177, affirmed in the 
H. of L., 9 W. R. 900; S. C., 9 
H. of L. Cas. 514 ; overruling 
Gordon v. Graham, 7 Vim Ab. 62, 
pi. 3. See also Mensies v. Light - 
foot, 1C. R., Law Rep., 11 Eq. 
459. 

(б) Jo tm v. Tripp, Jacob, 822. 

to stat. 33 & 34 Viet. c. 28. 

(<*) Sect. 16. 

to Stat. 44 & 45 Viet c. 44, 
s. 9. See ante, p. 238. 

(/) Sect. 5. 
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authorize the taking by a solicitor from his 


client of security for future remuneration for such 
business. 


b 


There is one case in which the rules of equity Effect of two 
singularly, and, as the author thought, unduly favoured 
the mortgagee. If one person should have mortgaged 
lands to another for a sum of money, and subsequently 
have mortgaged other lands to the same person for 
another sum of money, the mortgagee was placed by 
the rules of equity in the same favourable position as if 
the whole of the lands had been mortgaged to him 
for the sum total of the money advanoed. The mort- 
gagor could not redeem either mortgage, after it had 
become absolute at law (/»), without also redeeming 
the other : and the mortgagee might enforoe thd pay- 
ment of the whole of the principal and interest due to 
him on both mortgages out of the lands comprised in 
either (i). This rule, known as the doctrine of consoli- Canaolidation 
dation of securities, was extended to the case of mortgages ° f m uritl0## 
of different lands made to different persons by the samo 
mortgagor becoming vested by transfer in the same 
mortgagee. In such a case, it was held that the morty 
gagee, who had taken a transfer of the different raort? 
gages, might consolidate all his securities as against ,11)0 
original mortgagor (A). But it was decided that a 
mortgagee could not consolidate his securities as agamst 
an assignee of the equity of redemption, unleft ho 
should have acquired a right of consolidation previously 
to the assignment of the equity of redemption (/). Ihe 

So© ante, p. 238. (t) Top* ▼. Onslow t 2 Vein. 286 ; 

Cummin- * y. Fletcher, M Ch. 1mm y. 9mith, 2 Vee. juu. 372, 

D. 692. The righto! a mortgagee 376. 

to consolidate does not arias until (*) 8My y. Pomfrtt, l J.4E 
the interest of the mortgagor haa 336 ; 3 De O., P«4J. 696 ; Harter 
become an equity of redemption / y. Colman, 19 Ch. D. 630, 639. 

H Ch. D. 708, 709, 712, 713, 716 ; - (0 White*. Hither*, 3 Y. ft C. 
aee ante, pp. 600—602, 606. Ex. 697, 608, 609; Immmp* y. 
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of consolidation arose at the time when two or 
more mortgages made by the same mortgagor, or any 
of his predecessors in title, became vested in the same 
mortgagee and absolute at law (m). 


The right of a mortgagee to consolidate his securities 
is now abolished in certain cases by the following sec- 
tion of the Conveyancing and Law of Property Act, 
1881 (n) : — 

(Sect. 17, sub-sect. 1.) A mortgagor seeking to 
redeem any one mortgage, shall, by virtue of this Act, 
be entitled to do so without paying any money due 
under any separate mortgage made by him, or by any 
person through whom he claims, on property other 
than that comprised in the mortgage which he seeks to 
redeem. 

(Sub-sect. 2.) This section applies only if and as far 
as a contrary intention is not expressed in the mortgage 
deeds, or one of them. 

(Sub-sect. 3.) This section applies only where the 
mortgages, or one of them, are or is made after the 
commencement of this Act (o). 


The rules of equity as to consolidation of securities 
ms appear still to remain in foroe in all cases in which 
the mortgages sought to be consolidated by a mortgagee 
were made before the 1st January, 1882, or in which 
one * of the mortgages, though made after the 31st 
December, 1881, was created by a deed expressing an 
intention po exclude the application of the above enact- 
ment. A declaration of such an intention is not un- 
frequently inserted in mortgage deeds. It follows. 


Jordmn, 6 App. Css. 698 ; Harter 
v. CWaruMf 19 Ch. D. 630 ; see 
Fi nl v. Pmdpet, 2 De G. & J. 611. 

(m) Cummins v. Fletcher, 14 Ch. 
D. 699. 


(«i) SUL 44 ft 45 Viet. c. 41. 
See Williams’* Conveyancing 
Statutes, 125 — 128. 

(«) After the 31st Deoember, 
1881. Sect. 1, sub-sect. 2. 
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therefore, that no person can safely lend money on a 
second mortgage. For, in addition to the risks of some 
third mortgagee getting in and tacking the first mort- 
gage (p), there is this further danger, that the first 
mortgagee may have previously acquired a right to 
consolidate with his security some other mortgage, by 
which property of the same mortgagor has been charged 
for more than its value, and may, by exercising this 
right, exclude the second mortgagee (</). The purchaser 
of an equity of redemption is exposed to similar risks. 
Hence, it follows, that, in the words of on eminent 
judge, “It is a very dangerous thing at any time to 
buy equities of redemption, or to deal with them at 

Auto, p. 523. (r) Jieccor r. Luck , V.-C. W., 

(?) See Williams’* Con\ey- L. R., 4 Eq. 637, 649. 
ancinff Statute*, 126—128. 


W.R.P. 


M M 
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implied by 
word 


Express 

warranty. 


PART V. 

OF TITLE. 

It is evident that the acquisition of property is of little 
benefit, unless accompanied with a prospect of retaining 
it without interruption. In ancient times conveyances 
were principally mado from a superior to an inferior, as 
from the groat baron to his retainer, or from a father to 
his daughter on her marriage (a). The grantee became 
the tenant of the grantor ; and if any consideration were 
given for the grant, it more frequently assumed tho form 
of an annual rent, than the immediate payment of a large 
sum of money (b). Under these circumstances, it may 
readily be supposed, that, if the grantor were ready to 
warrant the grantee quiot possession, the title of the 
formor to make the grant would not be very strictly 
investigated ; and this appears to have been the practice 
in ancient times; every charter or deed of feoffment 
usually ending with a clause of warranty, by which the 
feoffor agreed that he and his heirs would warrant, 
acquit, and for ever defend the feoffee and his heirs 
against all persons (<*). Even if this warranty were not 
expressly inserted, still it would seem that the word 
give, used in a feoffment, had the effect of an implied 
warranty ; but the force of such implied warranty was 
confined to the feoffor only, exclusive of his heirs, when- 
ever a feoffment was made of lands to be holden of the 
chief lord of tho fee (d). Under an express warranty, 


(а) See ante, p. 60. 

(б) Ante, p. 61. 

(r) Bract, lib. 2, rap. 6, fol. 17a. 


(d) 4 Edw. I. stat. 3, o. 6; 2 
Inst. 275 ; Co. IAtt 384 a, n. (1). 
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the feoffor, and also his heirs, were bound, not only to 
give up all claim to the lands themselves, but also to 
give to the feoffee or his heirs other lamb of the same 
value, in case of the eviction of the feoffee or his heirs 
by any person having a prior title (r ) ; ami this warranty 
was binding on the heir of the feoffor, whether he derived 
any lands by descent from the feoffor or not (/), except 
only in the case of the warranty commencing, as it was 
said, by disseisin ; that is, in the ease of the feoffor 
making n feoffment with warranty of lands of which 
he, by that very act (g), disseised some person (/<), in 
which ease it was too palpable a hardship to moke the 
heir answerable for the misdeed of his am^stor. But, 
even with this exception, tho right to bind the heir by 
warranty was found to confer on the ancestor too great 
a power; thus, a husband, whilst tenant by tho curtesy 
of his deceased wife's lands, could, by making a feoffment 
of such lands with warranty, deprive his son of tho 
inheritance; for the eldest son of the marriage would 
usually bo heir both to his mother and to his father ; 
as heir to his mother he would be entitled to her lands, 
but as heir of his father ho was bound by his warranty. 
This particular ease was the first in which a rest rai uk 
was applied by Parliament to the effect of a warranty, 
it having been enacted (/), that the son should not, in 
such a ease, be barred by the warranty of his father, 
unless any heritage descended to him of his father's 
side, and then he was to be barred only to the dkient 
of the value of the heritage so descended. The foijpe of 
a warranty was afterwards greatly restrained by tf her 
statutes, enacted to meet other cases (A) ; and the clause 


(e) Co. Lilt. 3G / a. 

(/) Litt. ». 712. 

( 9} Litt. 8. 704 : Co. Litt. 37 1 a. 

(A) Litt. is. 697, 698, 699, 700. 

(»} Stat. 6 Eiw. I. c. 3. 

M M 


{A} Stat. J)e don\* % 13 Edw. I. 
c. 1, bj> construed by tbe judffo* ; 
nee Co. Litt. 373 b, n. (2) , 
Vau^hau, 376; utata. 11 Hon. 
VII. e. 20; 4 * 5 Aim©, c. 3 
ic. 16 iu Rutfbead), s. 21. 
o 
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Warranty 

now 

tual. 


of warranty having long been disused in modern convey- 
ancing, its chief force and effect have now been removed 
by clauses of two modern statutes, passed at the recom- 
mendation of the Real Property Commissioners (/). 


Words which 
in themselves 
imply a cove- 
nant for quiet 
enjoyment. 

Demine. 


Grant. 


Exchange. 

Partition. 


Grant , bargain 
and *elt , in 
bargain and 
Bale of lands 
in Yorkshire. 


In addition to an express warranty, there were for- 
merly some words used in conveyancing, which in 
themselves implied a covenant for quiet enjoyment ; 
and one of these words, namely, the word demise , still 
retains this power. Thus, if one man demises and lets 
land to another for so many years, this word demise 
operates os an absolute covenant for the quiet enjoy- 
ment of the land by the lessee during the term (w). 
33ut if the lease should contain an express covenant by 
the lessor for quiet enjoyment, limited to his own acts 
only, such express covenant, showing clearly what is 
intended, will nullify the implied oovenant, which the 
word demise would otherwise contain (w). So, as we 
have Been, the word give formerly implied a personal 
warranty; and the word grant was supposed to have 
implied a warranty, unless followed by an express oove- 
nant, imposing on the grantor a less liability (o). An 
exchange and a partition between coparceners have also 
until reoently implied a mutual right of re-entry, on 
the eviction of either of the parties from the lands ex- 
changed or partitioned (p ) . And, by the former Registry 
for Yorkshire, the words grant, bargain and sell , in 
a de^d of bargain and sale of an estate in fee simple, in- 
ro in the Register Office, implied covenants for the 
qwfet enjoyment of the lands against the bargainor, 
his heirs and assigns, and all claiming under him, and 


(/) Ski Will. IV. c. 27, s. 39 ; 145 ; boo Williams's Conveyance 

3 & 4 Will. IV. o. 74, 8. 14. ing Statutes, 74, 76. 

(m) Spencer* $ case, 5 Rep. 17 a; (#) Noke'e a tee, 4 Rep. 80 b. 

Rac. Ab. tit. Oovenant (B) ; Jfot- (o) See Co. Litt. 884 a, n. (1). 

tyn v. The Weet Moetyu Goal and {p) Bmtard'tc**, 4 Rep. 121 a. 
Iran Company, Limited, 1 C. P. D. 
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also for further assurance thereof by the bargaiuor, his 
heirs and assigns, and all claiming under him, unless 
restrained by express words (7). The word gmnt t by 
virtue of some other Acts of Parliament, also implies 

covenants for the title (r). But the Act to amend the Act to amend 

v ' (reel 

law of real property now provides that an exchango or 

a partition of any tenements or hereditaments made by 
deed shall not imply any condition in law ; and that 
the word give or the word grant in a deed shall not 
imply any covenant in law in respect of any tenements 
or hereditaments, except so far as the word give or the 
word grant may by foroe of any Act of Parliament 
imply a covenant (#). The writer is not awaro of any 
Act of Parliament by force of which tho word give 
implies a covenant 


The absence of a warranty is principally supplied in 
modern times by a striot investigation of tho title of tho 
person who is to convey ; although, in most cases, cove- Covenant* for 
nants for title, as they aro termed, are also given to the 
purchaser. On tho sale or mortgage of copyhold lands t 
these covenants are usually contained in a deed of 00 
ven&nt to surrender, by which the surrender itself 
immediately preceded (/), tho whole being regarded as 
one transaction (a). By these covenants, the heirs of 


(q) Stat. 6 Anne, e. 62 (c. 35 
In Rnffhead), sa. 30, 34 ; 8 Geo. 
IX. c. 6, 0 . 35. 

(r) As in conveyance* by com- 
panic* under the Land* Clauses 
Consolidation Act, 1845, stat. 8 
A 9 Viet. c. 18, *. 132 ; and in 
conveyance* to the Governor* of 
Queen Anne’s Bounty, stat. 1 k 2 
Viet. c. 20, s. 22. Conveyance* 
by joint stock companies regis- 
tered under the Joint Stock Com- 
panies Act, 1856 (now repealed}, 
also implied covenants for title. 


Stat. 19 k 20 Viet. c. 47j a. 46. 

(*) Stat. 8 A 9 Viet. c. s. 4, 
repealing 7 A 8 Viet. c. 7f, *». 6. 

(0 By the Stamp Aot.^ 1870, 
stat. 33 A 34 Viet. j. 97, *qch a 
deed of covenant is now cl larged 
with a duty of 10s. ; and if the 
ad talorem duty on the sale or 
mortgage is less than that sum, 
then a duty of equal amount only 
is payable. 

(o) Biddelt v. Riddell, 7 Sim. 
529. 
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Heirs now 
bound by 
covenant 
without ex- 
press mention 
of them 
therein. 


the vendor have been always expressly bound ; but, like 
all other similar contracts, they are binding on the heir 
or devisee of the covenantor to the extent only of the 
property which may descend to the one, or be devised 
to the other (r) . It is not necessary expressly to bind 
the heirs of a vendor in covenants for title made after 
the 31st December, 1881. For, by the Conveyancing 
and Law of Property Act, 1881 (;/), a covenant, and a 
contract under seal, and a bond or obligation under 
seal made after the 31st December, 1881, though not 
expressed to bind the heirs, shall, so far as a contrary 
intention is not expressed therein, and subject to the 
terms thereof, operate in law to bind the heirs and real 
estate, as if heirs were expressed. This enactment 
extends to a covenant implied by virtue of the same 
Act(c). As we shall see, since the commencement of 
tho year 1882, the use of express covenants for title has 
been superseded by reliance on the covenants for title 
implied by virtue of this Act. Unlike the simple 
clause of warranty in ancient days, modem covenants for 
title were five and are now four in number, and few con- 
veyancing forms exceeded them in the luxuriant growth 
to which their verbiage attained (a). The first covenant 
was, that tho vendor is seised in fee simple ; the next, 
that he has good right to convey the lands ; the third, 
that they shall be quietly enjoyed ; the fourth, that 
they are free from incumbrances ; and the last, that the 
venAr and his heirs will make any further assuranoe 
for Ae conveyance of the premises which may reason- 
ably be required. But during the last fifty years, 
before express covenants for title went out of use, the 
first covenant was usually omitted, the second being 
evidently quite sufficient without it ; and the length of 


(r) Ante, pp. 103 — 106 ; sec c. 69 ; see Williams’s Conveyanc- 
Williams’s Conveyancing Sta- ing Statutes, 234, 236. 
tutoa, 76, 77. (r) Sect. 69, sub-s. 2. 

(y) Stat. 44 k 46 Viet. c. 41, («) See Appendix (D). 
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the remaining covenants greatly diminished. Covenants 
for title vary in comprehensiveness, according to the 
circumstances of the case. A vendor nover gives abso- 
lute covenants for the title to the lands he sells, but 
always limits his responsibility to the acts of those who 
have been in possession since the last sale of tho estate ; 
so that if tho land should have been purchased by his 
father, and so havo descended to the vendor, or have 
been left to him by his father's will, the covenants will 
extend only to the acts of his father and himself (b ) : 
but if the vendor should himself have purchased the 
lands, he will covenant only os to his own acts (r), and 
the purchaser must ascertain by an examination of tho 
previous title, that the vendor purchased what ho may 
properly re-sell. A mortgagor, on tho other hand, 
always gives absolute covenants for titlo; for those 
who lend money are accustomed to require every pos- 
sible security for its repayment ; and, notwithstanding 
these absolute covenants, the titlo is investigated on 
every mortgage, with equal, and indeed with greater 
strictness, than on a purchase. When a sale is made 
by trustees, who have no beneficial interest in tho pro- 
perty themselves, they merely covenant that they have 
respectively done no act to encumber the premise's, uf 
the money is to be paid over to A. or I). or any persons 
in fixed amounts, tho persons who take tho money# are 
expected to covenant for the titlo (</) ; but, if tho money 
belongs to infants or other persons w ho cannot covenant, 
or is to be applied in payment of debts or for^ any 
similar puiq>ose, the purchaser must rely for tho security 
of the title solely on the accuracy of his own investi- 
gation (e). 

Certain covenants for title are implied by virtue 

( b ) Sugd. Vend, k Pur. 674, peudix (D). 

14th ed. ; see William*’ a Convey- (< i ) Sugd. Vend, k Pur. 674, 

ancing Statutes, 74, 76. Mth od. 

(#*} Sec next chapter and Ap- <0 Ibid. 


Covenant* far 
titlo by a 
vendor. 


(Covenant* for 
titlo by a 
mortgagor. 


Covonuntit l»y 
truHteoM. 


Covenant* 
for title now 
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implied by 
statute in 
certain cases* 


of the 7th section of the Conveyancing and Law of 
Property Act, 1881, in certain cases upon conveyances 
made after the 31st December, 1881 (/). And it is 
now usual, in drawing deeds of conveyance, to rely 
upon the effect of this enactment, instead of inserting 
express covenants for title. The covenants so implied, 
and the cases in which they axe implied, appear to be 
the following : — 

(1) In a conveyance for valuable consideration , other ' 
than a mortgage , covenants by a person who conveys and 
is expressed to convey as beneficial otener , for right to 
convey, for quiet enjoyment, for freedom from inoum- 
branoes, and for further assurance limited to the acts 
of the person who so conveys, and of any one through 
whom he derives title otherwise than by. purchase for 
value. The expression “ purchase for value ” does not 
in this case include a oonveyanoe in consideration of 
marriage (g) : 

(2) In a conveyance of leasehold property for valuable 
consideration , other than a mortgage , the same covenants 
by a person who conveys and is expressed to convey as bene- 
ficial owner as are implied in case (1) (A) ; and a further 
oovenant that the lease is valid, that the rent has been 
paid, and that the covenants have been performed, 
limited to the acts of the person who so conveys, and 
of >any one through whom he derives title otherwise 
than by purchase for value. Purchase for value has the 
same* meaning in this case os in case (1) («) : 

k (3) In a conveyance by way of mortgage , absolute cove- 


(/) Stat. 44 k 45 Viot. c. 41, 
0 . 7 ; tee also soots. 59 (sub-s. 2), 
60 (sub-s. 2), 64; Williams's 
Statutes, 74—93, 

234, 236, 244. 

(?) Soot, 7, sub-s, 1 (A); »eo 
Williams’* Conveyancing Sta- 
tutes, 74, 78—82. 


(A) An assignment of lease- 
holds is included in case (1) ; see 
sect. 2; Williams’s Conveyanc- 
ing Statutes, 27, 83. 

(i) Sect. 7, sub-s. 1 (B) ; see 
Williams’s Conveyancing Sta- 
tutes, 74, 78, 82, 
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nants for title by a person who conveys and is expressed to 
convey as beneficial owner {k ) : 

(4) In a conveyance by fcay of mortgage of leasehold 
pt'operty , the same covenants by a person who conveys and 
is expressed to convey as beneficial owner as ore implied in 
case (3) (/), and, in addition, an absolute covenant that 
the lease is valid, and covenants for payment of the 
rent reserved by, and performance of the covenants 
contained in the lease, so long as any money remains 
on the security of the conveyance, and to indemnify tho 
mortgagor against loss by reason of non-payment of 
the rent or non-performance of the covenant (m ) : 

(5) In a conveyance by way of settlement , a covenant 
for further assurance by a person who conveys and is ex- 
pressed to convey as settlor limited to tho person so con- 
veying, and every person deriving title under him by 
deed or act or operation of law in his lifetime sub- 
sequent to that conveyance, or by testamentary disposi- 
tion or devolution in law on his death («) : 

(6) In any conveyance , a oovenant against incum- 
brances by every person who conveys and is expressed to 
convey as trustee or mortgagee , or as personal representative 
of a deceased person , or as committee of a lunatic so found 
by inquisition , or under an order of the Court , wh/eh 
covenant is to be deemed to extend to every auch 
person’s own acts only (o ) : 

(7) Where in a conveyance it is expressed that 

lion of a person expressed to direct as bcneficiai owner 
another jwrson conveys, then the person giving the direc- 
tion, whether he conveys and is expressed to convey 


(it) Stat. 44 k 46 Viet. c. 41, ft. 7, 
sub-8. 1(C); see Williams's Con- 
veyancing Statutes, 74, 78, 83-85. 

(/) A mortgage of leaseholds i» 
Included in case (3) ; see sect. 2 ; 
Williams's Conveyancing Sta- 
tutes, 27, 85. 

(m) Sect. 7, sub-s. 1 fD); see 


Williams's Conveyancing Sta- 
tutes, 74, 78, 86. 

(a) Sect. 7, sub-s. 1 (E) ; see 
Williams's Conveyancing Sta- 
tutes, 74, 78, 80. 

{o) Sect. 7, sub-s. 1 (F) ; see 
Williams's Conveyancing Sta- 
tutes, 74, 78, 87. 



538 


OF TITLE. 


as benefioial owner or not, is to be deemed to convey 
and to be expressed to convey as benefioial owner, and 
a oovenant on his part is to be implied accordingly ( p ) : 

(8) Where a wife conveys and is expressed to convey as 
beneficial owner , and the husband also conveys and is cx~ 
pressed to convey as beneficial owner, then the wife is to 
be deemed to convey and to be expressed to convey by 
direction of the husband, as beneficial owner ; and, in 
addition to the covenant implied on the part of the wife, 
there is also to bo implied, first, a covenant on the part 
of tho husband as the person giving that direction, and, 
secondly, a covenant on the part of the husband in the 
same terms as the covenant implied on the part of the 
wife 


in 

which cove- 
nants for title 
are not now 
implied. 


Copyholds. 


Benefit of 
implied cove- 
nant to run 
with the land. 


Where in a conveyance made after the 31st De- 
cember, 1881, a person conveying is not expressed to 
convey as beneficial owner, or as settlor, or as trustee, or 
as mortgagee, or as personal representative of a deceased 
person, or as committee of a lunatio so found by in- 
quisition, or under an order of the Court, or by direction 
of a person as beneficial owner, no covenant on the part 
of the person conveying is to be implied in the convey- 
ance by virtue of the 7th section of the above Act (r). 
In dhe same section a conveyance includes a deed 
conwring the right to admittance to copyhold or 
customary land, but does not include a demise by way 
of lea^e at a rent, or any customary assuranoe, other 
than a deed conferring the right to admittance to 
oopynold or customary land (s). The benefit of a 
oovenant implied as aforesaid is to be annexed and 


(p) Stat. 44 & 45 Viet. c. 41, (r) Sect. 7, sub-i. 4 ; see Wil- 

a. 7, sub-B. 2 ; see Williams's limns' s Conveyancing Statute*. 
Conveyancing Statutes, 87, 88. 91. 

($) Sect. 7, aub-B. 8 ; see Wil- (i) Sect 7, sub-s. 5 ; see Wil- 
liams's Conveyancing Statutes, liams's Conveyancing Statutes, 
88—91. 92. 



OF TITLE. 


539 


incident to, and to go with, the estate or interest of the 
implied covenantee, and is to bo capable of being en- 
forced by every person in whom that estate or interest 
is, for the whole or any part thereof, from time to time 
vested (/). A covenant implied as aforesaid mav be Covenant 
varied or extended by deed, and, as so varied or ex- 
tended, is to operate, as far as may be, in the like ^ t ^ arioii 
manner, and with all the like incidents, effects and 
consequences, as if such variations or extensions wore 
directed to be implied in the 7th section of the above 
Act («). For further information as to the effect of 
this enactment and the employment of statutory cove- 
nants for title, tho reader is referred to tho editor’s 
44 Conveyancing Statutes ” (s). 

Tho period for which the title was formerly investi- 
gated w'os the last sixty years (//) : and every vendor Si*tyj 
of freehold property was bound, at his owm expense, to 
furnish tho intended purchaser with an abstract of all 
the deeds, wdlls and other instruments which had been 
executed, with respect to the lauds in question, during 
that period ; and also to give him an opportunity o r ' 
examining such abstract with the original deeds, and 
with the probates or office copies of tho wills ; for, in 
every agreement to sell was implied by law an agree- 
ment to make a good title to the property to be soljl (c). 

The proper length of title to an advowson was, horVuver, Adrowson, 
100 years (a), as the presentations, which are thf only 
fruits of the advowson, and, consequently, the only 
occasions when the title iB likely to be oontested, occur 
only at long intervals. On a purchase of copyhold Copyholds 

(t) Stat, 44 k 46 Viet. c. 41, (y) Cooper v, Emery, 1 Fhill. 

s. 7, sab-s. 6 ; see Williams's 388 ; see Williams’s Convoyanc- 
Conveyancing Statutes, 92, 93. ing Statutes, 2, 3. 

( u ) Sect. 7, sub-s. 7 ; see Wil- (z) Sugtl. Vend, k Pur. 16, 
liams's Conveyancing Statutes, 14th ed. 

93. («} Ibid. 387. 

<*) Pages 74 — 93, 496—630. 
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lands, an abstract of the copies of court roll, relating to 
the property for the last sixty years, was delivered to 
Leaseholds, the purchaser. And even on a purchase of leasehold 
property, the purchaser was strigtly entitled to a sixty 
years’ title (b ) ; that is, supposing the lease to have been 
granted within the last sixty years, so much of the title 
of the lessor was required to be produced as, with the 
title to the term since its commencement, would make 


New enact- 
ment. 


Forty yoara* 
titlo now 
sufficient. 


up the full period of sixty years. If the lease were 
more than sixty years old, the lease was required to be 
produced or its absence accounted for, and evidence 
given of the whole of its contents (c). But intermediate 
assignments upwards of sixty years old were not re- 
quired to be produced. The Vendor and Purchaser 
Aot, 1874 (d) f however, now provides (e) that in the 
completion of any contract of sale of land made after 
the 31st day of Deoember, 1874, and subject to any 
stipulation to the contrary in the contract, forty years 
shall be substituted as the period of commencement of 
title which a purchaser may require, in place of sixty 
years, the present period of such commencement ; never- 
theless earlier title than forty years may be required in 
cases similar to those in which earlier title than sixty 
yd^rs may now be required. The Aot uses the word 


“ land,” which has a statutory meaning when used in 
an Act of Parliament, including tenements fmd heredita- 
ments of any tenure, unless there are words to restrict 
the nyaning to tenements of some particular tenure (/). 
Aot presumed Now /an advow8on is certainly a hereditament ; but os 

i . 4 f 

the Aot substitutes the period of forty years “ in place 


of sixty years, the present period,” and as one hundred 


(h) Pttn ii y. Rayrr, 9 Price, 3, 6. 

488 ; SoHter v. Drake, 5 B. & {d) Stat. 37 & 38 VIct. c. 78. 

Adol. 992 ; see Williams* a Con- (**) Sect. 1 ; see Williams’s 

▼eyancing Statutes, 2, 5. Conveyancing Statutes, 2 — 4. 

(e) Freni v. DucJeUy, Ex. Ch,, (/) Stat. 13 & 14 Viet. c. 21, 
L. U. v 6 Q. B. 213; see Wil- 8.4; see Williams's Conveyanc- 
liawa'a Conveyancing Statutes, ing Statutes, l. 
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years and not sixty years was, when the Aot passed, the 
proper period for the deduction of the title to an ad vow- 
son, it is presumed that the Act was not intended to 
apply to advowsons, aid that the title to an advowson 
must, therefore, still he deduced for one hundred years. 

The Act further provides (<;), that in the completion of 
any such contract as aforesaid, and subject to anystipu- Omnt™ or 
lation to the oontrary in the contract, undor a contract 
to grant or assign a term of years, whether derived or — ^ 
to be derived out of a freehold or leasehold estate, freehold, 
the intended lessee or assign shall not be entitled to 
call for the titlo to tho freehold. Tho Act further pro- 
vides (//), that in the completion of any such contract, 
and subject to any stipulation to tho oontrary, recitals, 
statements and descriptions of facts, matters and parties 
contained in deeds, instruments, Acts of Parliament, or 
statutory declarations twenty years old at tho date of 
the contract, shall, unless and except so far as they shall 
he proved to bo inaccurate, be taken to be sufficient 
evidence of tho truth of such facts, matters and descrip- 
tions. The last provision adopts, as a general rule, a 
stipulation which had been usually inserted in condi- 
tions of sale, and in the absence of which the purchaser 
had a right to require evidence of tho truth of jftie 
matters recited. 

It is not easy to say how the precise term oy sixty Rcu*on for 
years came to be fixed on as the time for witch an 
abstract of the title should be required. It is true, that title, 
by a statute of the reign of Henry YIII. (t), th* time 
within which a writ of right (a proceeding now abo- 
lished (k) ) might be brought for the reoovery of lands 

St&t. 37 & 38 Viet. o. 78, (*} 32 Hen. VIII. o. 2; 3 Black, 

a. 2 ; see Williams's Convey ano- Com. 196. 
ing Statutes, 4-— 8. (1) By slat. 3 & 4 IV . 

(h) Sect. 2 ; seo Williams's e. 27, s. 36. 

Conveyancing Statutes, 8 — 11. 
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was limited to sixty years; but still in the case of re* 
mainders after estates for life or in tail, this statute did 
not prevent the recovery of lands long after the period 
of sixty years had elapsed from ^he time of a convey- 
ance by the tenant for life or in tail ; for it is evident, 
that the right of a remainderman, after an estate for 
life or in tail, to the possession of the lands does not 
aocrue until the determination of the particular estate (/). 
A remainder after an estate tail may, however, be barred 
by the proper means ; but a remainder after a mere life 
Duration of estate cannot. The ordinary duration of human life was 
human life, therefore, if not the origin of the rule requiring a sixty 
years’ title, at least a good reason for its continuance. 
For, so long as the law permits of vested remainders 
after estates for life, and forbids the tenant for life, by 
any act, to destroy such remainders, so long must it be 
nooessary to carry the title back to such a point as will 
afford a reasonable presumption that the first person 
mentioned as having conveyed the property was not a 
tenant for life merely, but a tenant in fee simple (m). 
The recent shortening of the period from sixty to forty 
years appears justifiable only from the fact that in prac- 
tice purchasers are generally found willing to accept a 
forty years’ title ; in like manner as, in the purchase of 
leasehold estates, a condition to dispense with the title 
to tjae freehold was usually submitted to. 


Rights of 
vendor* aud 
purchasers on 
sales made 
after tlio 3 ltd 
Deo. 1881, 
in the absence 
of express 
stipulation to 
the contrary. 


i regard to the rights of vendor* and purchasers 
on sales of land made after the 31st December, 1881, 
further alterations were made in the law by the 3rd 
sectfon of the Conveyancing and Law of Property 
Aot, 1881 («). This section, however, applies only if 
and as far as a contrary intention is not expressed 


( ) Ante, pp. 300 — 302. See Sagd. Vend. & Pur. 365, 14th ed. 
Sugd. Vend. & Pur. 609, llthod. («) Stat. 44 & 45 Viet. c. 41 ; 

(hi) See Mr. Brodie’a opinion, eee Williams's Conveyancing Sta- 
1 Hayes's Conveyancing, 564 ; tutes, 29 — 54. 
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in the contract of sale, and has effect subject to the 
terms thereof (o). It is therein onacted as follows : — 
(Sub-sect. 1 .) Under a oontract to sell and assign 
a term of years derived out of a leasehold interest in 
land, the intended assign shall not have the right to 
call for the title to the leasehold reversion 

(Sub-sect. 2 .) Where land of copyhold or customary 
tenure has been converted into freehold by enfranchise- 
ment, then, under a contract to sell and oonvey the 
freehold, the purchaser shall not have the right to call 
for the title to make the enfranchisement ( 7 ). 

(Sub-sect. 3.) A purchaser of any property sliall not 
require the production, or any abstract or copy of any 
deed, will or other document, dated or made before the 
time prescribed by law, or stipulated for commencement 
of the title, even though tho same creates a power 
subsequently exercised by an instrument abstracted in 
tb', abstract furnished to the purchaser; nor shall ho 
require any information, or make any requisition, 
objection or inquiry, with respect to any such doed, 
will or document, or tho title prior to that time, not- 
withstanding that any such deed, will or other document, 
or that prior title, is recited, covenanted to bo produced, 
or noticed; and hj shall assume, unless tho contrary 
appears, that the recitals contained in the abstracted 
instruments of any deed, will or other document, 
forming part of that prior title, aro correct, andrgivc 
all the material contents of tho doed, will oh other 
document so recited, and that every document so recited 
was duly executed by all necessary parties, and. in- 
fected, if and as required, by fr*e, recovery, acknow- 
ledgment, inrolment or otherwise (r). 


Contract for 
aale and 
aiudgnment of 


Kale of land, 
formerly 
com* hold, 
which ho« 
1m**ii en- 
fmuchiaod. 


Purchaser 
cannot require 
production of 
document* of 
title dated 
before time of 
commence- 
ment of title ; 

or nmkc any 
objection or 
inquiry with 
nwjMTt to 
them , 

even though 
he have notice 
of them. 


Pun boner to 
ONMuine that 
*uch docu- 
ment* of title 
an* correctly 


and were i 
all rc*];>ect! 
perfected. 


Sect. 3, aub-a. 9 ; see Wil- ing Statute*, 29—31. 
j Conveyancing Statute*, (?) Bee William* 1 * Convey anc- 
50—52. mg Statute*, 31 . 

(p) 8ee William^ 1 s Con veyanc- (r) Ibid. 
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Sale of lease* 
bolds. 


Sale of under- 
lease. 


Purchaser to 
bear the 
expenses of 
inspection of 
documents of 
title not in 
vendor’s pos- 
session — 
and of all 
journeys 
Incidental 
thereto— 
Mdofpro. 
curing all 
evidenoe of 
title not in 


(Sub-sect. 4.) Where loud sold is held by lease (not 
including under-lease) the purchaser shall assume, 
unless the contrary appears, that the lease was duly 
granted ; and on production of the receipt for the last 
payment due for rent under the lease before the date 
of actual completion of the purchase, he shall assume, 
unless the contrary appears, that all the covenants and 
provisions of the lease have been duly performed and 
observed up to the date of actual completion of the 
purchase («). 

(Sub-sect. 5.) Where land sold is held by under- 
lease, the purchaser shall assume, unless the oontrary 
appears, that the under-lease and every superior lease 
wore duly granted ; and, on production of the receipt 
for the last payment due for rent under the under- 
lease before the date of actual completion of the pur- 
chose, he shall assume, unless the contrary appears, that 
all the covenants and provisions of the underlease have 
been duly performed and observed up to the date of 
actual completion of the purchase, and further that all 
rent due under every superior lease, and all the cove- 
nants and provisions of every superior lease, have been, 
paid and duly performed and observed up to that 

{Sub-soot. 6.) On a sale of any property, the expenses 
of toe production and inspection of all Acts of Parlia- 
ment indosure Awards, records, proceedings of Courts, 
Court {rolls, deeds, wills, probates, letters of administra- 
tion, /and other documents, not in the vendor’s pos- 
session, and the expenses of all journeys incidental to 
suoh production or inspection, and the expenses of 
searching for, procuring, making, verifying, and pro- 
ducing all certificates, declarations, evidences, and in- 
formation not in the vendor’s possession, and all at- 

¥ 

(•) See Williams’! Oonveyaao- (t) Ibid, 

mg Statutes, 41—45. 
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tested, stamped, office or other oopies or abstracts of, or 
extracts from, any Acts of Parliament or other documents 
aforesaid, not in the vendor’s possession, if any such 
production, inspection, journey, search, procuring, mak- 
ing, or verifying is required by a purchaser, either for 
verification of the abstract, or for any other purpose, 
shall be borne by the purchaser who requires the same ; 
and where the vendor retains possession of any docu- 
ment, the expenses of making any copy thereof, attested 
or unattested, which a purchaser requires to be delivered 
to him shall be borne by that purchaser (w). 

(Sub-sect. 7.) On a sale of any property in lots, a 
purchaser of two or more lots, held wholly or partly 
under the same title, shall not have a right to more 
than one abstract of the oommon title, exoept at his own 
expense (r). 

(Sub-sect. 11.) Noihing in this section shall be con- 
strued as binding a purchaser to complete his purchase 
in any case where, on a contract made independently of 
this section, and containing stipulations similar to the 
provisions of this section, or any of them, specific per- 
formance of the oon tract would not be enforced against 
him by the Court (y). 

Stipulations similar to the provisions of the Convey- 
ancing and Law of Property Act, 1881, quotod above, 
were, previously to the commencement of that Act, 
usually inserted by vendors in contracts and oondnions 
of sale, with the object of preventing the assertion of 
rights to which a purchaser would otherwise have boon 
entitled (*). The general effect of the above enactments 
is that upon an open contract, that is, in the absence of 
any special stipulations, the rights of the purchaser are 
considerably curtailed, while the vendor is relieved *from 


(«) See Williams’® Conveyanc- (*) Davidson, Prec. Coot. vol. i. 
in g Statutes, 47 — 60. 60S, 007, 623 ; vol. ii. 13, 16, 4th 

(x) Ibid. p. 60. 

(y) Ibid. pp. 62 — 64. 

W.R.P. 
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Contract to 
grant an 
underlease 
made after 
31st Boo., 
1881. 


many obligations previously imposed upon him by law. 
As these provisions now form part of every contract for 
the sale of land, unless expressly excluded, they are of 
great importance, and should be thoroughly understood 
by every intending practitioner. The editor has at- 
tempted to explain their effect in detail in his “ Convey- 
ancing Statutes ” (a). 

By the 13th section of the same Act, on a oontraot, 
made after the 31st December, 1881 (6), to grant a 
lease for a term of years to be derived out of a lease- 
hold interest, with a leasehold reversion, the intended 
lessee shall not have the right to call for the title to that 
reversion (c). But this section applies only if and as 
far as a contrary intention is not expressed in the oon- 
traot, and has effect subject to the terms thereof (d). 


Concurrence) 
of- parties 
interested. 


abstract of the title will of course disclose the 
names of all parties, who, besides the vendor, may be 
interested in the lands ; and, if he desire to complete 
the sale without resorting to the aid of the Court, 
tho conourrenoe of these parties must be obtained by 
him, in order that an unincumbered estate in fee simple 
may be oonveyed to the purchaser. Thus, if the 
lands be in mortgage, the mortgagee must be paid off 
out of the purchase-money, and must join to relinquish 
his ^security and convey the legal estate (e). If the 
of any previous owner is entitled to dower out of 
the lkuds (/), she must oonour in the conveyance ; if the 
lands! are subject to a rent-charge (g), the person entitled 
thereto must join to release the lands from his charge. 
By the 5th section of the Conveyancing and Law of 
Property Aot, 1881 (//), upon sales of land subject to 


(«)* Pages 29—64. 

(6) Stat. 44 A 46 Viot. c. 41, 
s. 13, sub- 6. 3. 

<Sge* Williams's Conveyanc- 
ing Statutes, 113. 

(d) Sect. 13, snb-s. 2. 


(*) Ante, p. 602. 

(/) Ante, pp. 281— 2S7. 

(f) Ante, p. 383. 

(A) Stat. 44 A 46 Viet. e. 41 ; 
see Williams's Conveyancing Sta- 
tutes, 687*80. 
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may now be 
paid into 
Court — 


any incumbranoe (i ) made or to bo completed after the 
31st December, 1881 (&), the Court may, if it thinks fit* Money 
on the application of any party to the sale, direct or 
allow payment into Court* in case of an annual sum 
charged on the land, or of a capital sum charged on a 
determinable interest in the land, of such amount as, 
when invested in government securities, the Court con- 
siders will be sufficient, by means of the dividends 
thereof* to keep down or otherwise provide for that 
ohaige ; and in any other case of capital money charged 
on the land* of the amount sufficient to meet the in- 
cumbranoe and any interest due thereon ; but in either t<> 
case there is also to be paid into Court such additional via" 
amount as the Court considers will be sufficient to meet ***** &0 * 
the contingency of further oosts* expenses* and interest* 
and any other contingency, except depreciation of in- 
vestments* not exceeding one-tenth part of the original 
amount to be paid in, unless the Court for special 
reason think fit to require a larger additional amount. 

Thereupon, the Court may, if it thinks fit, and either 

after or without any notice to the incumbranoor (/), as oittro land to 

the Court thinks fit, declare the land to be froed from/ JJXnwoJ! 

the incumbrance, and make any order for oonveyauo^, 

or vesting order, proper for giving effect to the sale, 

and give directions for the retention and inveslment of 

the money in Court (m). After notice served on the Tho money in 

. mi J Court may be 

persons interested in or entitled to the money or fund ottfomi to be 
in Court, the Court may direct payment or tninsfer 
thereof to the persons entitled to receive or give p dis- titled thereto, 
charge for the same, and generally may give directions 
respecting the application or distribution of the capital 
or income thereof (»). 


(i) By sect. % (vii}, incumbrance other capital or annual sum. 

includes a mortgage in lee, or for (A) Sect. 6, sub-**. I, 4. 
a less estate, a trust for se- { l ) See sect. 2 (Wi). 

curing 1 money, and a lien, and a (») Sect. 6, sub-s. 2. 

charge of a portion, annuity, or (#) 8ect. 6, sub-s. 3. 

* x x 2 
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Application 
91 pUTchttHO- 
moDcy. 


Now enact - 
mont. 


» re- 
ceipt for 
money, «rwri- 
ties and other 
personal pro- 
perty, now a 
good dis- 
charge. 


When lands were sold by trustees, and the money 
was directed to be paid over by them to certain given 
persons, it was formerly obligatory on the purchaser to 
see that such persons were actually paid the money to 
which they were entitled, unless it were expressly pro- 
vided by the instrument creating the trust, that the 
receipt of the trustees alone should be an effectual dis- 
charge ( 0 ). The duty thus imposed being often exceed- 
ingly inconvenient, and tending greatly to prejudice a 
sale, a declaration, that the receipt of the trustees should 
be an effectual discharge, was usually inserted, as a 
common form, in all settlements and trust deeds. By 
Lord St. Leonards’ Act, it was enacted that the bond 
fide payment to and the receipt of any person to whom 
any purchase or mortgage money should be payable 
upon any express or implied trust, should effectually 
discharge the person paying the same from seeing to 
the application or being answerable for the misappli- 
cation thereof, unless the contrary should be expressly 
declared by tho instrument creating the trust or secu- 
rity (p). A further provision that trustees’ receipts 
should be a sufficient discharge was contained in Lord 
Cran worth’s Act (</). This enactment, however, ex- 
tended only to instruments executed after the passing 
of tho Act, the 28th August, I860. It was repealed by 
the ^Conveyancing and Law of Property Act, 1881 (r), 
by the 36th section of which it is enacted that the re- 
ceipt writing of any trustees or trustee for any money, 
securiwies or other personal property or effects payable, 
transferable or deliverable to them or him under any 
trustl or powder shall be a sufficient discharge for the 
same, and shall effectually exonerate the person paying, 
transferring or delivering the same from seeing to the 


( 0 ) Sugd. Vend. 8c Pur. 657 Stat. 23 & 24 Viet. c. 145, 

et aeq., 14 th ©d. ; see Williams’* b. 29. 

Conveyancing Statutes, 189. (r) Stat. 44 k 45 Viet. c. 41, 

{p) Stat. 22 k 23 Viet. c. 35, s. 71. 

». 23. 
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application or being answerable for any loss or misappli- 
cation thereof. This enactment applies to trusts created 
either before or after the commencement of the Act (#). 

Supposing that through carelessness in investigating 
the title, or from any other cause, a man should happen 
to become possessed of lands, to which some other person 
is rightfully entitled ; iu this case it is evidently desir- 
able that the person so rightfully entitled to the lands 
should be limited in tlie time during which he limy 
bring an action to recover them. To deprive a man of 
that which he has long enjoyed, and still expects to 
enjoy, will be generally doing more harm than can 
arise from forbidding the person rightfully entitled, 
but who has long bmi ignorant or negligent as to 
his rights, to agitate claims which have long lain dor- 
mant. Various Acts for the limitation of actions and Statute* of 
suits relating to real pn>i>erty have accordingly been J,mu 1 lwtt 
passed at different times (t). By a statute of the reign 
of George III. (w) the rights of the Crown in all lands 
and hereditaments are barred after the laj>se of sixt^ 
years. With resjiect to other persons, the Act whi<#i 
was in force until the 1st of Jantur*/, 1871) (.r), was 
passed in the reign of King William IV., at the sugges- 3 & 4 
tion of the Ileal Property Commissioners. By this Act, *27. 
no person could bring an action for the recovery of lands 
but within twenty years next after the time at/*rhich 
the right to bring such action should have first Accrued 
to him, or to some person through whom he clainl*! (y) ; 

(#) Sect. 36, sub-s. 2 ; see Wil- Viet. c. 63, and 24 & Viet. 

Hams’* Conveyancing Statute*, c. 62, *. *2, and extended U* Ire- 
189 i 9 i. land by stat. 3J 6c 40 Viet. e. 37. 

(0 See 3 Black. Com. 106, 306, (*) Stat. 3 6c 4 Will. IV. c. 27, 

307; stat. 21 Jac. I. c. 16 ; Sugd. amended a* to mortgage** by 
Vend. & Pur. 608 et j. lUb od. frtat. 7 Will. IV. k l Viet. c. 28. 

(«) Stat. 9 Geo. III. c. 16, (j i\ Stat. 3 4c 4 Will. IV. c. 27, 

amended by stat. 24 k 25 Viet. *. 2. See Stpran v. Dot, 2 Hee. 
c. 62, and extended to the Duke 4c W’el*. 894. 
of Cornwall by state. 23 & 24 
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and, as to estates in reversion or remainder, or other 
future estates, the right was deemed to have first ac- 
crued at the time at which any such estate became an 
estate in possession (#). But a written acknowledgment 
of the title of the person entitled, given to him or his 
agent, signed by the person in possession, extended the 
time of claim to twenty years from such acknowledg- 
ment (() . If, however, when the right to bring an action 
first accrued, the person entitled should have been under 
disability to sue by reason of infancy, coverture (if a 
woman), idiocy, lunacy, unsoundness of mind, or ab- 
sence beyond seas, ten years were allowed from the time 
when the person entitled should have ceased to be under 
any disability, or should have died, notwithstanding the 
period of twenty years above mentioned might have 
expired (w), yet so that the whole period did not, Includ- 
ing the time of disability, exceed forty years (r) ; and no 
further time was allowed on account of the disability 
of any other person than the one to whom the right of 
truftt. notion first acorued(//). When any land or rent was 
'vested in a trustee upon any express trust, the right of 
the cestui que trust , or any party claiming through liim 
t(!> bring a suit against the trustee, or any person claim- 
ing through him, to rooover suoh land or rent, was 
deemed to have first aocrued at and not before the time 
at ^hich such land or rent should have 'been oonveyed 
to a purchaser for a valuable consideration, and was then 
deemed to have aocrued only as against such purchaser 
and any person claiming through him (2). And it was 

1 Stftt. 3 & 4 Will. IV. c. 27, (x) Sect. 17. 

8.3. See Doe d. Johnson v. Liver* (y) Sect. 18. 

udy*, U Mee. & Weis. 617. (c) Sect. 25; Cbmmmionort of 

(0 Sect. 14. See Dot d. Carton Charitable Donation* ▼. Wybrants, 
t. Edmond*, 6 Mee. & Weis. 295 ; 2 Jones & Let. 182 ; Cox ▼. Del- 

Sanders ▼. Sanders, 19 Cb. D. 373. man , 2 De Gex, M. & G. 592 ; 

(*) Sect. 16, Borrow*?. EUiwn, Snow v. Booth , 2 K. k J. 132; 
L. R., 6 Exch. 128. affirmed 8 De Gex, M. & G. 69. 
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enacted by the Supreme Court of J udioature Act, 1873 (a), 
that no claim of a cestui que trust against his trustee for 
any property held on an express trust, or in respect of 
any breach of such trust, should be held to be barred by 
any Statute of Limitations. The Aot of King Wil- 
liam IV. further provided (A), that in every case of a 
oonoealed fraud, the right of any person to bring a suit 
in Equity for the reoovery of any land or rent, of whioh * rmud ‘ 
he, or any person through whom he claimed, might have 
been deprived by such fraud, should be deemed to have 
first accrued at and not before the timo at whioh such 
fraud should, or with reasonable diligence might, have 
been (c) first known or discovered ; provided that 
nothing in that clause contained should enable any 
owner of lands or rents to have a suit in Equity for the 
reoovery thereof, or for setting aside any conveyance 
thereof on account of fraud, against any bond fide pur- 
chaser for valuable consideration, who hod not assisted 
in the commission of such fraud, and who at the timo 
he mode the purchase did not know and had no reason 
to believe that any such fraud had been committed (df. 

And nothing in the Act contained was to be deemed to 
interfere with any rule or jurisdiction of Courts of Equity 
in refusing Telief, on the ground of ocquiosoenoe or other- 
wise, to any person whose right to bring a suit might 
not have been barred by virtue of that Act (r). The Act Mortgage in 
further provided, that whenever a mortgagee had ob- 
tained possession of the land comprised in his mfrtgage, 
the mortgagor should not bring a suit to redeem the 
mortgage but within twenty years next after ike time 
when the mortgagee obtained possession, or nex\ after 

(«) 8tat. 36 * 37 Viet. c. 66, (*) Chatham w. Boar*, U, R., 9 

i. 2$, *ub-». (2). Bq. 671. 

(6) Stilt. 3*4 WiU. IV. c. 27, {<*) Van* ▼. Van*, L. B., 8 Ch. 

§. 26 ; Stuff it t, Mont, 24 Baav. 3S3. 

641 ; affirmed 3 De Gex * Jo. 1. («) Stst. 3*4 Will. IV. e. 27, 

•. 27. 
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Advowson. 


Judgments. 

Legacies. 


Bents. 

Tithes. 


any written acknowledgment of the title of the mort- 
gagor, or of his right to redemption, should have been 
given to him or his agent, signed by the mortgagee (/). 
It has been held that the provision of the Act allowing 
further time to persons under oertain disabilities (g) 
does not apply to the case of a mortgagor seeking to 
redeem lands of which a mortgagee is in possession (A). 
By the same Act the time for bringing an action or suit 
to enforce the right of presentation to a benefice was 
limited to three successive incumbencies, all adverse to 
the right of presentation claimed, or to the period of 
sixty years, if the three inoumbenoies did not together 
amount to that time (*) ; but whatever the length of the 
incumbencies, no suoh action or suit could be brought 
after the expiration of 100 years from the time at which 
adverse possession of the benefice should have been ob- 
tained (A*). Money seoured by mortgage or judgment, 
or otherwise oharged upon land, and also legacies, were 
to be deemed satisfied at the end of twenty years, if no 
interest should have been paid, or written acknowledg- 
ment given in the meantime (/). The right to rents, 
whether rents servioe or rents oharge, and also the right 
toHithes when in the hands of laymen (m), was subject 
to tjbe same period of limitation as the right to land (n). 


(f) Stat. 3 A 4 Will. IV. c. 27, 
8. 28. \ See i lyds v. Dallaway, 
2 Haro, 628 ; Trulock ▼. H 

12 Sim. 402 ; Lucas v. Dennison , 

13 Sim. 6j 4 ; StattsJUld v. Hobson , 
16 Be&vJf236. 

(?) Sefrt. 16, ante, p. 550. 

(A) Kinsman v. Mouse, 17 Ch. D. 
104 ; forster v. Patterson, ib. 132. 
( i ) &ot. 30. 

(*•) Sect. 33. 

(/) Sect. 40. This section ex- 
tended to legacies payable out of 
personal estate ; Sheppard ?. Duke, 
9 Sim. 667. And in this oase 
absence beyond mu was no dis- 


ability. Stat. 19 k 20 Viet. c. 97, 
s. 10. 

(in) Dean of Ely v. Blits, 2 De 
Gex, M. & G. 469. 

(n) Stat. 3 & 4 Will. IV. c. 27, 
s. 1 . As to the time required to 
support a claim of modus deei - 
mandi , or exemption from or dis- 
charge of tithes, see stat. 2 A 3 
WiU. IV. c. 100, amended by stat. 
4 A 5 WiU. IV. c. 83 ; Salkdd 
v. Johnston, 1 Mac. A Gord. 242. 
The ciroumstanoes under which 
lands may be tithe ires are well 
explained in Burton’s Compen- 
dium, oh. 6, sect. 4. 
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And in every case where the period limited by the Act 
was determined, the right of the person who might have 
brought any action or suit for the recovery of the land, 
rent or odvowson in question within the period, was 
extinguished (o). An amending Act of the present 
raigMp) provided that, notwithstanding anything in 
the former Act, any person claiming under any mort- 
gage of land might make an entry or bring an action 
at law or suit in equity to recover such land at any time 
within twenty years next after the lost payment of any 
part of the principal money or interest secured by such 
mortgage, although more than twenty years might have 
elapsed since the time at which the right to make such 
entry or bring such action or suit should havo first 
accrued (</). A mortgagee’s right to bring an action 
for foreclosure (r) was held to be limited by the statute 
of Will. IV. as so amended 


A new Statute of Limitations has now been passed (/), 
which came into operation on the 1 st of January, 1 8711 (m). 
It is called the Real Property Limitation Act, 1874 (A. 
This Act shortens the period of twenty years given by the 
Act of Will. IV. to twelve years (y). It also shortens 
further the time allowed to estates in reversion ox re- 
mainder or other future estates, in cases where time has 
begun to run against the owner of the particular estate ; 
giving twelve years only from that time, or siy years 
from the vesting in possession, whichever perifxl shall 


(*) Sut. 3*4 wai. IV. c. 27, 
b. 34 ; Scott r. Vix©**, 3 Dru. * 
War. 388 ; Ih Beauvoir ▼. Owen % 
6 Ex. Rep. 166 ; Sands to Thomp* 
«w t 22 Ch. D. 614. 

(p) Stat. 1 Viet. c. 28. Bern 
H or lock r. A$hborry f 19 Ch. D. 

(q) Am to the right of a mort- 
gagee, who hat obtained a decree 
for foreclosure absolute, to recover 


possession, see Heath V. Pugh , 
6 Q. B. D. 346 ; 7 App. las. 236. 
(r) Ante, p. 608. ^ 

(#) Wrxxon r. Ha*, 3 Xhru. k 
War. 104, 119; liar lock v. A*h- 
berry ' 19 Ch. I>. 639. 

(t) Stat. 37 * 38 Viet. ©. 67. 

(u) Sect. 12. 

(x) Sect. 11. 

(y) Sects. 1, 6, 7, 8. 


*ioii 


of Limits- 
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trust 

of money or 
legacy 
charged on 
land. 


be the longer ; and if the partioular tenant is barred, 
every reversioner claiming under any deed, will or 
settlement, executed or taking effect after the time when 
the right first accrued to the particular tenant is barred 
also ( 2 ). The period of ten years allowed by the former 
statute in cases of disability is shortened to six years (a). 
And absence beyond seas is removed from the list of 
disabilities (6). The total period of forty years allowed 
by the former Act is reduced to thirty (c). And the law 
as to express trusts (d) is again altered by an enactment 
that, after the commencement of that Act, no action, 
suit or other proceeding shall be brought to recover any 
sum of money or legacy charged upon or payable out of 
any land or rent at law or in equity, and secured by an 
express trust, or to reoover any arrears of rent or of 
interest in respect of any sum of money or legacy so 
charged or payable and so secured, or any damages in 
respect of such arrears, except within the time within 
whioh the same would be recoverable if there were not 
any such trust (e). 


The title to inoorporeal rights, whether appendant, 
appurtenant or in gross, depends upon grant or upon 
Proscription, prescription from immemorial user, by whioh a grant 
Legal is implied. The time of legal memory was Ibng since 

memory. fixed at the beginning of the reign of King Bichard L, 

by analogy to the time whioh, by a statute of Ed- 
ward i (/), was fixed for the liihitation of the old 
writ of right (g). And in the absence of an express 
grant, a man might either prescribe that he and his 
ancestors had from time immemorial exercised a certain 


(s) Stat, 37 a 3S Viot. 0 . 67 

•. 2 . 

(•) Sect 2. 

(b) Sect. 4. 

(e) Sect. 6. 

(d) See ante, p. 660. 


Sect 10. 

(/) Stat. of Westminster the 
First, 3 Edw. I. o. 39. 

(?) Litt. sect 170; 2 Inst 23S ; 
2 Bl. Com. 31. See ante, p. 641. 
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right in gross (A), or that he, being seised in fee of 
oertain lands, and all those whose estate he had, had 
from time immemorial exercised as appendant or appur- 
tenant to their own lands certain rights, such as rights 
of common or way, over oertain other lands (i). Tn 
both of these Cases proof of a user as of right, for twenty 
years or upwards, was formerly considered to afford a 
presumption of immemorial enjoyment (A*). But this 
presumption might be effectually rebutted by proof that 
the enjoyment had in fact oommenoed within the time 
of legal memory (/) ; in which oase the enjoyment lor 
centuries would go for nothing. This is still tlio law 
w'ith regard to prescriptions of the former kind, namely, 
prescriptions of immemorial user by a tnan and his 
ancestors (w). But with regard to prescriptions of the 
latter kind, where the owner of one tenement, some- 
times called the dominant tenement, claims to exercise 
some right over another tenement, oalled the servient 
tenement, he may either still prove liis rights as 
before (//), or he may have recourse to an Act of King 
William IY. (o), which has materially shortened the 
proof required, in all cases where a recent uninterru nted 
nser as of right can be shown. By this Act no ri^ht of 
common or other profit or benefit, oalled in law-? renoh 
profit a prendre , to be taken and enjoyed from or upon 
land (except tithes, rent" and services), shall, if actually 
taken and enjoyed by any person claiming right y thereto 
without interruption for thirty years, bo defeated by 
showing only that it was first enjoyed prior thereto ; 
and if enjoyed for sixty years the right is made V*olute 


(A) Welcome t. Vpton, 6 Mee. k 
Weis. 630; Shuttletcorih t. X# 
Fleming , 19 C. B., N. 8. 687. 

(i) GetacanTe case, 6 Rep. 69 b. 
(*} Rex ▼. Joliffe, 2 Barn, k 
iw. 64. 

(J) See Jenkins r. Harvey, 1 
Mee. k Bom. 894, 896. 


I 

(m) Shuttleicortk r. Lt Fleming, 
ubi supra. 

(n) Warriek r. Quern* e College, 
Oxford, L. R., 6 Ch. 716, 728; 
Aynsley ▼. Glover t L. R., 10 Ch. 
283. 

(o) Stat. 2 k 3 Will. IV. c. 71. 


Tho Prescrip- 
tion Act. 


Rights of 
ooiumon, ko. 
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and indefeasible, unless it shall appear that the same 
was taken and enjoyed by some consent or agreemen. 
expressly made or given for that purpose by deed or 
writing (p). For rights of way and other easements, 
watercourses and the use of water, the terms are twenty 
and forty years respectively instead of thirty and sixty 
years (q). And when the access and use of light for 
any dwelling-house, workshop, or other building, shall 
have been actually enjoyed therewith for the full period 
of twenty years without interruption, the right thereto 
shall be deomed absolute and indefeasible, any local 
usage or custom to the oontrary notwithstanding, unless 
it shall appear that the same was enjoyed by some con- 
sent or agreement expressly made or given for that 
purpose by deed or writing (r). The periods mentioned 
aro periods next before some action or suit in which 
the claim is brought in question ; and no act is deemed 
an interruption unless submitted to or acquiesced in for 
one year after the party interrupted shall have had 
notioe thereof and of the person making or authorizing 
the same to be made ($). The time during whioh any 
person, otherwise capable of resisting any claim, shall 
be an infant, idiot, non compos mentis , feme covert or 
tenant for life, or during which any action or suit shall 
have been periling, and which shall have been diligently 
prosecuted until abated by the death of any party 
thereto* is exoluded from the above periods, except 
when tne olaim is declared absolute and indefeasible (t ) ; 
providel! that in the case of ways and watercourses 
where the servient tenement shall be held for term of life 
or yeatB exceeding three years, the time of enjoyment 
of the way or watercourse during such term is excluded 
from the computation of the period of forty years, in 

{p) Btat. 2 & 3 Will. IV. o. 71, («) Sect. 4 ; Btnniton v. Cart • 

t. 1. wrt^A/, 5 Best & Smith, 1. 

(v) Sect. 2. (*) Seot. 7. 

(r) Soot. 3. 
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case the claim shall, within three years next after the 
end or sooner determination of such terra, be resisted 
by any person entitled to any reversion expectant on 
the detennination thereof (w). The rights above men* Abandon* 
tioned may be lost by abandonment, of which non-user mmt ' 
for twenty years or upwards is generally sufficient evi- 
dence, although a shorter period will suflice if an intent 
to abandon appear (r). 

On any sale or mortgage of lands, all the title deeds Title 
in the hands of the vendor or mortgagor, which relate 
exclusively to the property sold or mortgaged, aro 
handed over to the purchaser or mortgageo. Tho pos- 
session of the deeds is of the greatest importance ; for *** 

if the deeds were not required to be delivered, it is 
evident that property might be sold or mortgaged over 
and over again to different persons, without much risk 
of discovery. The only guarantee, for instanco, which 
a purchaser has that the lands he contracts to purchase 
have not been mortgaged, is that the deeds are in the 
possession of the vendor. It is true that in tho counties 
of Middlesex and York, registries havo been establish^, 
a search in which will lead to the detection of all d*Al- 
ings with the property (//) ; but these registries, thcytgh 
existing in Scotland and Ireland, do not extend to the 
remaining counties of England or to Wales. Generally 
speaking, therefore, the possession of the deedy is all 
that a purchaser has to depend on : in most cafes, this 
protection, coupled with an examination of tie title 
they disclose, is found to be sufficient: but tlkre are 
certain circumstances in which the possession of the 

(u) Sect. 8. ecriptive rights, the reader is re- 

(z) Moore v. Mate**, 3 Barn. f erred to the author’s Lectures on 
k Cree. 332, 339; The Queen v. Rights of Common and otbtrPre- 
Chorley, 12 Q. B. 616, 519; scripts e Rights, now published. 

Croeeley y. LiyhtowUr , L. R., 3 (y) See ante, pp. 231—233, 

Eq. 279 ; 2 Ch. 478. For further 623—525. 
information as to the law of pro- 



568 


Possession of 


a rent- 
charge ; 

nor against 
the vendor 
being tenant 
for life only. 


deeds can afford no security* Thus, the possession of the 
deeds is no safeguard against an annuity or rent-charge 
payable out of the lands; for the grantee of a rent- 
charge has no right to the deeds (s), So the possession 
of the deeds, showing the conveyance to the vendor of 
an estate in fee simple, is no guarantee that the vendor 
is not now actually seised only of a life estate ; for, 
since he acquired the property, he may, very possibly, 
have married ; and on his marriage he may have settled 
the lands on himself for his life, with remainder to 
his children. Being then tenant for life, he will, like 
every other tenant for life, be entitled to the custody of 
the deeds («) ; and if he should be fraudulent enough 
to suppress the settlement, he might make a oouyeyance 
from himself, as though seised in fee, deducing a good 
title, and handing over the deeds ; but the purchaser, 
having actually acquired by his purchase nothing more 
than the life interest of the vendor, would be liahle, 
on his decease, to be turned out of possession by his 
children ; for, as marriage is a valuable consideration, 
a settlement then made cannot be set aside by a sub- 
sequent sale made by the settlor. Against such a 
frtud as this the registration of deeds seems the only 
ppkjeotion. In some cases, also, persons are entitled to 
an interest, whioh they would like to sell, but are pre- 


(«) The author once met with 
an instance in which lands were, 
from puii inadvertence, sold as 
free tro\ . inoumbr&noe, when in 
fact they! were subject to a rent- 
oharge, which had been granted 
by the Render on his marriage to 
seoure the payment of the pre- 
miums of a policy of insurance 
on his life. The marriage set- 
tlement was, as usual, prepared 
by the solicitor for the wife ; and 
the vendor’s solicitor, who con- 
ducted the sale, but had never 


seen the settlement, was not aware 
that any charge had been made 
on the lands. The vendor, a per- 
son of the highest respectability, 
was, as often happens, ignorant 
of the legal effect of the settle- 
ment he bad signed. The charge 
was fortunately discovered by 
aooident shortly before the com- 
pletion of the sale* 

(«) Sugd. Vend. & Pur. 445, 
n. (1), 14th od.; Leatk* fv. 

5 Ch. 1). 231. 
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vented, from not having any deeds to hand over. 

Thus, if lands be settled on A. for his life, with Difficulty in 
remainder to B. in fee, A. during his life will be en- ^ntionT 
titled to the deeds ; and B. will find great difficulty **** A 

. ... . . , . . deuce thni no 

in disposing of his reversion at an adequate pnce; prt*viom» 
because, having no deeds to give up, he has no means ™ 
of satisfying a purchaser that the reversion has not 
previously been sold or mortgaged to some other per- 
son. If, therefore, B.’s necessities should oblige him 
to sell, he will find the want of a registry for deeds the 
cause of a considerable deduction in the price he oan 
obtain. It may here be remarked, that as few people Bale of 
would sell a reversion unless they were in difficulties, 
equity, whenever a reversion was sold, threw upon the 
purchaser the , onus of showing that he gave the fair 
market price for, it \b). But it is now provided that Newouact- 
no purcha§e, made bond fide % and without fraud or mont * 
unfair dealing, of any reversionary interest in real or 
personal estate shall hereafter be opened or set aside 
merely on the ground of undervalue (c). 


Again, if lands are in mortgage, there may be a di - 
ficulty in dealing with them on aooount of the absence 
of title deeds. For a mortgagee under a mortgage Mortgagor 
mode before the 1st January, 1882, who has possession 
of the title deeds of the mortgaged property, cannot, as 
a general rule, be compelled to produce them for ^ho In- exoept by * 
spection of the mortgagor, or any one claiming through com * ,ni ‘ 
him, without being paid off (d). With regard, how- 


(b) Lord Aldhorough v. Ttys, 7 
Cl. k Fin. 436 ; Davit* ▼. Cooper, 
6 My. k Or. 270; Sugd. Vend. k 
Pur. 278, 14th ed.; Edumrd* v. 
Burt, 2 De Gcx, M. k G. 66. 

(r) Stat. 31 Viet. c. 4. See 
Lord Aylesford ▼. Morris, L. R., 
S Ch. 484 ; O'* Berks v. Bolingbroke, 
2 App. C&8. 814. 


(d) Chichester r. Marquis of 
DonegaU , L. R., 6 CK 4£' r ; 
Sugd. Vend, k Pur. 430; 446, 
14th ed. See 1 Dart, Vend, k 
Pur. 411, 6th ed. ; Seton on De- 
cree*, 1068, 4th ed. ; Daridaos, 
Prec. Conr. Vol. II., Part II.j 
p. 251, 4th ed. 
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New enact- 
ment. 


Attested 

copies. 


Covenant to 

produce 

deeds. 


New enact- 
ment. 


ever, to mortgages made after the 31st December, 
1881, it is provided by the 16th section of the Convey- 
ancing and Law of Property Act, 1881 (e), which has 
effect notwithstanding any stipulations to the contrary, 
that a mortgagor, as long as his right to redeem sub- 
sists, shall, by virtue of that Act, be entitled, at his own 
cost, to inspect and make copies or abstracts of or extracts 
from the documents of title relating to the mortgaged 
property in the custody or power of the mortgagee. 


Where the title deeds related to other property, and 
could not consequently be delivered over to the purchaser, 
he formerly was entitled, at the expense of the vendor, 
to attested copies of such of them as were not enrolled 
in any Court of record (/) ; but as the expense thus 
incurred was usually great, it was in general thrown on 
the purchaser, by express stipulation in the contract. 
Upon sales made after the 31st December, 1881, this 
expense is, as we have seen, thrown by law on the pur- 
chaser, in the absence of stipulation to the contrary (g). 
The purchaser was also formerly entitled to a covenant for 
the production of the title deeds, whenever required in 
support of his title (h) ; and the expense of this covenant 
formerly fell on the vendor, unless thrown on the pur- 
chaser by express stipulation. But the Vendor and Pur- 
chaser Act, 1874 (t), now provides (A*) that in the com- 


(f) Stbt. 44 & 45 Viet. c. 41 ; 
BOO Will omft’s Conveyancing 

Statutes/ 124. 

(/) Sugd. Vend. & Pur, 446 
et seq., 14th ed. 

(y) 8tat. 44 k 45 Viet. c. 41, 
s. 3, sub-s. 6 ; auto, p. 545 ; see 
Williams* ■ Conveyancing Sta- 
tutes, 47, 48. 

(A) Sugd. Vend. & Pur. 450, 
14th ed. ; Cooper v. Emery, 10 Sim. 
609 ; see Williams's Convey- 
ancing Statutes, 12, 14. By the 


Stamp Act, 1870 (stat. 33 & 34 
Viet. e. 97), the stamp duty on 
a separate deed of oovenant for 
the production of title deeds on 
a sale or mortgage is 10s. ; and 
if the ad valorem duty on the sale 
or mortgage is lees than that sum, 
then a duty of equal amount only 
is payable. See ante, pp. 229, 
500. 

(») Stat. 37 & 38 Viet. c. 78. 

(k) Sect. 2. See Williams's 
Conveyancing Statutes, 12 — 15. 
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pletion of any contract of sale of land made after the 31st 

of December, 1874, and subject to any stipulation to the 

contrary in the oontract, the inability of the vendor to 

furnish the purchaser with a legal covenant to produce 

and furnish copies of documents of title shall not be 

an objection to title, in oase the purchaser will, on the 

completion of the contract, have an equitable right to 

the production of such documents (/) ; and further that 

such covenants for production as the purchaser can 

and shall require shall be furnished at his expense, 

but the vendor shall bear the expense of perusal, and 

execution on behalf of and by himself and necessary 

parties, other than the purchaser; and further that 

when the vendor retains any part of an estato to which 

any documents of title relate, he shall be entitled to 

retain such documents. A covenant for the produo- Covwmut to 

tion of title-deeds will run, as it is said, with the land ; 

that is, the benefit of such a covenant will belong to 

every legal owner of the land sold for the time being ; 

and the better opinion is, that the obligation to perform 

the covenant will also be binding on every legal owner 

of the land, in respect of which the deeds have been 

retained (m). Accordingly, whenever a purchase Wis 

made without delivery of the title-doeds, the only dwds 

that could accompany the lands sold were the act/ual 

conveyance of the land to the purchaser, and the deed 

of covenant to produce the former title-deeds. On any 

subsequent sale these deeds were delivered to t^e new 

purchaser; and the covenant running with th'i land, 

enabled him at any time to obtain production of the 

former deeds to which the oovenant related. 

An acknowledgment in writing of right to production 
of documents, and to delivery of oopies thereof, given 

of document*. 

( [) See Sugd. Vend. k Pur. 12, 13. 

452,465, 14th ed. ; 1 Dart, Vend. (*») Sugd. Vend, k Pur. 46S, 
k Pur. 142, 143, 5th ed. ; Wil- 14th ed. 
lianuf e Conveyancing Statutes. 

W.R.P. 


o o 
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in accordance with the provisions of the 9th section of 
the Conveyancing and Law of Property Act, 1881 (n), 
is now usually substituted for a covenant for production. 
The 9th section runs as follows : — 

(Sub-sect. 1.) Where a person retains possession of 
documents, and gives to another an acknowledgment in 
writing of the right of that other to production of those 
documents , and to delivery of copies thereof (in this section 
called an acknowledgment), that acknowledgment shall 
have effect as in this section provided. 

(Sub-sect. 2.) An acknowledgment shall bind the docu- 
ments to which it relates in the possession or under the 
control of the person who retains them, and in the 
possession or under the control of every other person 
having possession or control thereof from time to time, 
but shall bind each individual possessor or person as 
long only as he has possession or oontrol thereof ; and 
every person so having possession or control from time 
to time shall be bound specifically to perform the obli- 
gations imposed under this section by an acknowledg- 
ment, unless prevented from so doing by fire or other 
inevitable accident. 

i (Sub-sect. 3.) The obligations imposed under this sec- 
tion by an acknowledgment are to be performed from 
tiihe to time at the request in writing of the person to 
whom an acknowledgment is given, or of any person, 
not being a lessee at a rent, having or claiming any 
estate: interest, or right through or under that person, 
or otherwise becoming through or under that person 
interested in or affected by the terms of any document 
to which the acknowledgment relates. 

(Sub-sect. 4.) The obligations imposed under this sec- 
tion by an acknowledgment are— 

(i.) An obligation to produoe the documents or any 
of them at all reasonable times for the purpose of in- 
spection, and of comparison with abstracts or copies 

(•») Sut, 44 & 45 Viet. c. 41 ; see Williams’s Conveyancing Statutes, 
94 — 10S. 
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thereof, by the person entitled to request production, or 
by any one by him authorized in writing ; and 

(ii.) An obligation to produce the documents or any 
of them at any trial, hearing, or examination in any 
Court, or in the execution of any commission, or else- 
where in the United Kingdom, on any occasion on 
which production may properly bo required, for proving 
or supporting the title or claim of the person entitled to 
request production, or for any othor purpose relative to 
that title or claim ; and 

(iii.) An obligation to deliver to the person entitled 
to request the same true copies or extracts, attested or 
unattested, of or from the documents or any of them. 

(Sub-sect. 5.) All costs and expenses of or incidental 
to the specific performance of any obligation imposed 
under this section by an acknowledgment, shall bo paid 
by the person requesting performance. 

. . (Sub-sect. 6.) An acknowledgment shall not confer 
any right to damages for loss or destruction of, or in- 
jury to, the documents to which it relates, from what-? 

ever cause arising. / 

(Sub-sect. 7.) Any person claiming to bo entitled to the 
benefit of an acknowledgment, may apply to the Ctyurt 
for an order directing the production of the docunf *nta 
to which it relates, or any of them, or the delivery of 
copies of or extracts from those documents or my of 
them to him, or some person on his behalf ; arid tho 
Court may, if it thinks fit, order production, br pro- 
duction and delivery, accordingly, and may give direc- 
tions respecting the time, place, terms, and mode of 
production or delivery, and may make such order as it 
thj fit respecting the costs of the application, or any 
other matter connected with the application. 

(Sub-sect. 8.) An acknowledgment shall by virtue of 
thin Act satisfy any liability to give a covenant for pro- 
duction and delivery of copies of or extracts from docu- 
ments. 

o o 2 
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Undertaking (Sub- sect. 9.) Where a person retains possession of 

documents and gives to another an undertaking in 
writing for safe custody thereof, that undertaking shall 
impose on the person giving it, and on every person 
having possession or control of the documents from time 
to time, hut on each individual possessor or person as 
long only as he has possession or control thereof, an 
obligation to keep the documents safe, whole, uncan- 
celled, and undefaced, unless prevented from so doing 
by fire or other inevitable accident. 

(Sub-sect. 10.) Any person claiming to be entitled to 
the benefit of such an undertaking may apply to the 
Court to assess damages for any loss, destruction of, or 
injury to, the documents or any of them, and the Court 
may, if it thinks fit, direct an inquiry respecting the 
amount of damages, and order payment thereof by the 
person liable, and may make such order as it thinks fit 
respecting the costs of the application, or any other 
matter connected with the application. 

(Sub-sect. 11.) An undertaking for safe custody of 
documents shall by virtue of this Act satisfy any liability 
to give a covenant for safe custody of documents. 

(Sub-sect. 12.) The rights conferred by an acknowledg- 
ment or an undertaking under this section shall be in 
adoption to all such other rights relative to the produc- 
tion, V>r inspection, or the obtaining of oopies of docu- 
ment# as are not, by virtue of this Aot, satisfied by the 
giving^ of the acknowledgment or undertaking, and shall 
have efcfeot subject to the terms of the acknowledgment 
or undertaking, and to any provisions therein contained. 

(Sub-sect. 13.) This section applies only if and as far 
as a contrary intention is not expressed in the acknow- 
ledgment or undertaking. 

(Sub-sect. 14.) Thisseotion applies only to an acknow- 
ledgment or undertaking given, or a liability respecting 
documents incurred, after the commencement of this 
Act (o). 

(©) Aft«r the 31st Dooember, 1881 ; sect. 1, tub-s. 2. 
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When the lands sold are situated in either of the Search in 
counties of Middlesex or York, search is made in the 
registries established for those oounties ( y>) ; this search 
is usually confined to the period which has elapsed from 
the last purchase-deed, — the search presumed to have 
been made on behalf of the former purchaser being 
generally relied on as a sufficient guarantee against 
latent inoumbranoes prior to that time ; and a memorial 
of the purchase-deed is of course duly registered as soon 
as possible after its execution. As to lands in all other 
counties, also, there are certain matters affecting the 
title, of which every purchaser can readily obtain infor- 
mation. Thus, if any estate tail bas existed in the 
lands, the purchaser can always learn whether or not it 
has been barred; for the records of all fines and reco- 
veries, by which the bar was formerly effected (y), are 
preserved in the Public Record Office (r) ; and the 
deeds, which have been substituted for those assurances, 
were required to be enrolled in the Court of Chancery (*). 

The Enrolment Office, formerly attached to the Court of 
Chancery, was in the year 1*79 amalgamated with the 
Central Office of the Supreme Court (/), where syloh. 
deeds are now enrolled («), and where an official search 
for such deeds may now be directed to bo mado, aid a 
certificate of the result obtained (r). Conveyancer exo- 
cuted by married women under the provisions ol the »,y mamud 
Act for the abolition of fines and recoveries before the 

wit* you 


(p) Ante, pp. 231 — 233. By 
stat. 47 & 48 Viet. c. 54, ss. 
20 — 23, 31 f provision is made 
for official search in the York- 
shire registers and the issue of 
a certificate of the result of such 
a search. 

( q ) Ante, pp. 67, 70. 

(r) Established by stat. 1 k 2 
Vlct. c. 92. 


(<} Ante, pp. 70, 1^. As to 
fines and recoveries in 'Wales and 
Cheshire, see stat. 5^6 Viet, 
e. 32. 

(/) Stat. 42 & 43 Viet. c. 78, 
a. 5. 

(u) Buies of the Supreme 
Court, 1883, Ord. LXI. r. 9. 

(x) Ord. LXI. r. 23 ; see Wil- 
liams's Conveyancing Statutes, 
273, 274. 
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Crown and 

judgment 

debts. 


year 1883 can also be discovered by a search in the 
index of the certificates of the acknowledgment of suoh 
deeds (//). This index is now kept at the Central Office 
of the Supreme Court; and an official search therein 
may be directed to be made, and a certificate of the 
result obtained (z). So we have seen that debts due 
from the vendor, or any former owner, to the crown, 
prior to the 1st of November, 1865 (a)> or secured by 
judgment prior to the 23rd of July, 1860 (5), together 
with suits which may be pending concerning the land (c), 
all whioh are incumbrances on the land, are always 
sought for in the indexes provided for the purpose, 
which have all been transferred to the same Central 


Life ftnnui- Office (d). Life annuities, also, which may have been 
tl08 ’ charged on the land for money or money’s worth prior 

to August, 1854, may generally be discovered by a 
search amongst the memorials of suoh annuities (e). 
And those which have been granted since the 26th of 
April, 1855, otherwise than by marriage-settlement or 
f-wiil, may be found in the registry established therefor, 
Official search iiow transferred to the Central Office (/). As we have 
sepn (g) y under the Conveyancing Act, 1882 (4), official 
searches may now be directed to be made in the Central 


See ante, pp. 279, 280 ; 
Williams's Conveyancing Sta- 
tutes, 2$ l — 285. 

(<) Soi b tat. 45 & 46 Viet. 0. 89, 
ss. 2, 7 ; Rules of the Supreme 
Court, 1$S3, Old. LXI. r. 23; 
Williams/ s Conveyancing Sta- 
tutes, 262, 263, 268, 270, 273, 
281— 2&), 477—479, 483, 486, 
490, 491. 

(a) Ante, pp. 115— 117. 

(b) Ante, pp. 110—114. 

(f) Ante, p. 117. 

(rf) Ante, pp. 114, 117 ; see 
Williams's Omveyanemg Sta- 
tutes, 263—268. 


( 0 ) Ante, p. 384. The lands 
charged are not, however, neces- 
sarily mentioned in the memorial. 
This search was formerly made 
in the Enrolment Office attached 
to the Court of Chancery, which 
i a now amalgamated with the 
Central Office of the Supreme 
Court. An official search for 
these annuities may now be 
directed under Ord. LXI. r. 23 ; 
see ante, p. 665. 

(/) Ante, p. 384. 
if) Ante, pp. 117, 118. 

(A) Stat. 46 A 46 Viet. c. 38, 
s. 2 ; eee Williams's Conveyanc- 
ing Statutes, 262—274, 478—491. 
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Office for entries of judgments, deeds, or other matters 
or documents, whereof entries are required or allowed 
to be made in that office by any statute ; and a certifi- 
cate of the result of any such search may bo obtained. 
And such a certificate will to conclusive in favour of a 
purchaser as defined in the Act (i ), as against persons 
interested under or in respect of any such judgments, 
deeds, or other matters or documents (A). But these 
provisions of the Act do not apply to deeds enrolled 
under the Act for the abolition of fines and recoveries, 
or under any other Aot, or under any statutory rule (/). 
Lastly, the bankruptcy or insolvency of any vendor or 
mortgagor may be discovered by a search in the records 
of the Bankrupt or Insolvent Courts ; and it is the duty 
of the purchaser’s or mortgagee’s solioitor to moke such 
search if he has any reason to believe that the vendor 
or mortgagor is or has been in embarrassed circum- 
stances (m)> The Acts for relief of insolvent debtors 
were repealed and the Court finally abolished iu the 
year 1869 («). 


Some mention should here be made of the Acts whioh 
have been passed 'with a view to the simplification of 
titles and to facilitate the transfer of land. An Act ^bas 
been passed “ for obtaining a declaration of title f \[o). 
This Act empowers persons claiming to be entity 1 to 
land in possession for an estate in fee simple, or churning 
power to dispose of such an estate, t^ apply to tip Court 
of Chanoeiy, now represented by the Chancery division 
of the High Court, by petition in a summary lVay for 
a declaration of title. The title is then investigated by 


(t) See ante, p. US, note (a). tutee, 263, 273, 274. 

(*) Sect. 2, sub'S. 3; ante, {>») Coopery. Stophmum, Q. B,, 
p. 118 ; tee WiHiama’a Convey- 16 Jnr. 424 ; 21 L. J., Q. B. 232. 
anc inf Statutes, 262, 271. (») Stai, 32 * 33 Viet. c. S3. 

(/) Sect, 2, sab-a. 11 ; aee (o) 8tat. 25 k 26 Viet. c. 67. 
WSiiains’fi Conveyancing Sta- 


Bankruplcy 

or insolvency. 


Act for ob- 
taining A 
declaration of 
title. 
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the Court ; and if the Court shall be satisfied that such 
a title is shown as it would have compelled an un- 
willing purchaser to accept, an order is made establish- 
ing the title, subject, however, to appeal as mentioned 
in the Act. This Act, though seldom resorted to, does 
not appear to have been repealed. Another Act of the 
Act to facili- same session is intituled “ An Act to facilitate the Proof 

Title to and the Conveyance of Real Estates ” (p). 

conveyance of This Act established an office of land registry, and con- 
real ©states. . • . . » « 11 m*> • t • j • . • « j *ii 

tamed provisions for the offioial mvestigation of titles, 
and for the registration of such as appeared to be good 
and marketable. It has, however, now been superseded 
The Land by the Land Transfer Act, 1875 (g) y which provides (r) 
Aot> that after the commencement of that Act, which took 
place on the 1st of January, 1876 (*) , application for the 
registration of an estate under the former Act shall not 
be entertained. For the provisions of this Act reference 
should bo made to the Act itself. Registration under 
this Act is optional, and its success is too doubtful to 
justify any lengthened account of it in an elementary 
work like the present. The system of official investi- 
gation of title once for all is a good one, provided it be 
made by competent persons and under sufficient safe- 
guards. Compensation, however, ought to be made to 
those whose estates may by any error be taken from them 
in thfybr absenoe. When land is once registered under 
this A\>t, it oeases, if situate in Middlesex or Yorkshire, 
to be subject to the county registry of deeds (t). If the 
Aot should- lead to an efficient system of registration of 
assurances throughout the kingdom, it would, in the 
author’s opinion, be the means of conferring a great 
benefit on the community. This, however, oannot be 
advantageously done without resort to the printing of 
registered deeds and of probates of wills, and the abo- 

(jt>) Stat. 25 & 26 Viot. c. 63. («) Sect. 3. 

(*) Stat 38 k 3D Viet. c. 87. (*) Scot. 127. 

(r) Sect. 125. 
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lition of payment by length. The author's views on 
tliis subject will be found in a paper read by him before 
the Juridical Society, on the 21th of March, 1802, 
intituled 44 On the true Uemedies for the Evils which 
affect the Transfer of Land ” («), and to which he begs 
to refer the reader. 

Such is a very brief and exceedingly imperfect out- 
line of the methods adoptod in this oountry for render- 
ing secure the enjoyment of real property when sold 
or mortgaged. It may perhaps serve to prepare the 
student for the course of study which still lies before 
him in this direction. The valuable treatises of Lord 
St. Leonards and of Mr. Dart on the law of vendors 
and purchasers of estates will bo found to afford nearly 
all the practical information necessary on this branch of 
the law. The title to purely personal projierty depends 
on other principles, for an explanation of which the 
reader is referred to the author’s treatise on the princi- 
ples of the law of personal property. From what has 
already been said, the reader will perceive that the law 
of England has two different systems of rules for regu- 
lating the enjoyment and transfer of property ; f that 
the laws of real estate, though venerable for their » Anti- 
quity, are in the same degree ill adapted to the ryljuire- 
ments of modern society : whilst the laws <jf personal 
property, being of more recent origin, are propojtionably 
suited to modern times. Over them both has arisen tho 
jurisdiction of the Court of Chanoery, by means of 
which the ancient strictness and simplicity of our real 
property laws have been* in a measure rendered sub- 
servient to the arrangements and modifications of 
ownership, which the various necessities of society have 
required. Added to this have been continual enact- 
ments, especially of late years, by which many of the 

(u) Published in a separate form, by H. Sweet & Sons, 3, Chancery 
Lane. 
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most glaring evils have been remedied, bnt by whioh, 
at the same time, the symmetry of the laws of real pro- 
perty has been greatly impaired. Those laws cannot 
indeed be now said to form a system : their present state 
is certainly not that in which they can remain. For the 
future, perhaps, the wisest course to be followed would 
be to aim as far as possible at a uniformity of system in 
the laws of both kinds of property ; and, for this pur- 
pose, rather to take the laws of personal estate as the 
model to whioh the laws of real estate should be made 
to conform, than on the one hand to preserve untouched 
all the ancient rules, because they once were useful, or 
on the other, to be annually plucking off, by parlia- 
mentary enactments, the fruit whioh such rules must, 
until eradicated, necessarily produoe. 
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PART VI. 

OF THE PRESENT FORM OF A CONVEYANCE. 

The student, having read the chapter on Title, is now 
in a position to understand all the clauses usual in an 
ordinary deed of conveyance upon sale of the kind in 
use previously to the commencement of the Conveyanc- 
ing and Law of Property Act, 1881 («), and to consider 
the changes which are made in the form of a deed of 
the same nature when the provisions of tho Act are relied 
on. The following precedent is the conveyance requisite 
before the 1st January, 1882, to complete a simple trans- 
action of sale of a piece of land by a vendor who pur- 
chased it himself (ft), and is entitled thereto for an un- 
incumbered estate in fee simple. For convenience of 
examination each clause is printed in a separate para- 
graph. / 

“ THIS INDENTURE made the 31st day of D'/oem- Data. 

“ ber 1881 (c) 

“ Between A. B. of Cheapside in the city of London Parties. 

“ esquire of the one part and C. D. of LincolnJs Inn in 
u the county of Middlesex esquire of the other^art 

“ Witnesseth ( d) that in consideration (e) of the Testatum. 

(a) St&t. 44 k 45 Viet c. 41, Any special matters, of which it 

which commenced immediately is desirable to preserve evidence, 
after the 31st Bee., 1881. Bee #. y., the descent of the estate 

ante, pp. 226, 227, 240 — 242. upon the intestacy of a previous 

(b) Ante, p. 535. owner, should always be melted 

(*) Ante, pp. 181, 233, 234. with a view to stat. 37 k 38 Viet. 

(d) Recitals are unnecessary in o. 78, s. 2 ; ante, p. 541. 

such a simple case as the present. (*) Ante, pp. 178, 180, 105, 224. 
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Considera- 

tion. 

Nature of 
transaction. 

Receipt. 

Operative 

words. 

Parcels. 


General 

words. 


Estate clause. 


Habendum. 

To the use of 
the purchaser. 

In fee simple. 

Covenants for 
title : 


1. For right 
to oonvey. 


8. For quiet 
enjoyment. 


“ sum of one thousand pounds upon the execution of 
44 these presents paid by the said C. D. to the said 
44 A. B. for the purchase of the fee simple in posses- 
44 sion of the hereditaments hereinafter expressed to be 
44 hereby granted (the receipt of which sum the said 
44 A. B. doth hereby acknowledge) the said A. B. doth 
44 hereby grant (/) unto the said 0. D. and his heirs 
“ All that messuage or tenement [insert description 
“ of the property ] 

44 Together with all buildings fixtures lights com- 
44 mons fences ways waters wateroourses easements and 
44 appurtenances whatsoever to the said hereditaments 
44 or any of them appertaining or with the same or any 
44 of them now or heretofore enjoyed or reputed as part 
44 thereof or appurtenant thereto (g) 

44 And all the estate right title interest claim and 
44 demand of the said A. B. in to and upon the said 
44 premises 

44 To have and to hold the said premises herein- 
44 before expressed to be hereby granted unto and to 
44 the use (4) of the said C. D. his heirs and assigns for 
44 ever (i) 

w And the said A. B. doth hereby for himself his 
44 heirs executors and administrators covenant with the 
44 saAj C. D. his heirs and assigns (k) 

44 That notwithstanding anything by him the said 
44 A. B^ (/) done omitted or knowingly suffered he now 
44 hath \>ower to grant the said premises hereinbefore 
44 expressed to be hereby granted to the use of the said 
44 C. D. his heirs and assigns 

44 And that the same premises shall at all times re- 
44 main and be to the use of the said C. I). his heirs and 

(/) Ante, pp. 217, 242. dower, see p. 286. 

tv) Ante, p. 381. (*) Ante, pp. 633, 634. 

(A) Ante, pp. 178, 189, 224. (/) A. B. covenants against hi* 

(0 Ante, pp. 174, 176. As to own acta only. Ante, pp. 636, 
emitting any declaration to bar 671. 
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“ assigns and be quietly entered into and upon and hold 
“ and enjoyed and the rents and profits thereof received 
“ by him and them aooordingly without any interrup- 
“ tion or disturbance by the said A. B. or any person 
44 claiming through or in trust for him 

44 And that (m) free and discharged from or other* 3. Fro© 

44 wise by him the said A. B. his heirs executors or brains*. 

44 administrators sufficiently indemnified against all 
44 estates incumbrances claims and demands created 
44 occasioned or made by him or any person claiming 
44 through or in trust for him 

44 And further that he and every person having or For further 
44 claiming any estate or interest in the Baid premises 
44 through or in trust for him will at all times at tho cost 
44 of the person or persons requiring the samo oxeeuto 
44 and do every such assuranoe and thing for the further 
44 or more perfectly assuring all or any of the said pre- 
44 mises to the use of the said C. D. bis heirs and assigns 
44 as by him or them shall be reasonably required. 

44 In witness &o.” («). 


The references given in the notes to the above form 
ore to those parts of the book, where may be found the 
reasons for inserting in a deed of conveyance the clauses 
or words to which a note is appended. 

If the reader will turn to Appendix (D), jfie will 
observe that the frame of the precedent given above 
is the same as that of the old release : although recitals 
are dispensed with in the former, and the olarses con- 
veying the reversion, &c. and the title deeds are omitted 
as being unnecessary (o), as well as the covenant that 


(m) Thu word that is here a 
pronoun. 

(«) Ante, p. 22 8. 

(o) Title deads pass on a con- 
veyance of the Land, to which 


they relate, without being ex- 
pressly mentioned. Harrington 
t. jFVw*, 3 B. k Ad. 170. See 
Williams on Personal Property, 
p. 10, 12th ed. 
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Conveyance 
made after 
the Sint Do- 
oembor, 1881 . 


Conveyance 
of land paanos 
advantage** in 
the nature of 
eanementn 
enjoyed with 
the land at 
the time of 
oonveyanoe. 


the vendor is seised in fee ( p ). The reader will also he 
able to mark how the old common forms became, in the 
course of time, shorn of their exuberant verbiage. The 
release in Appendix (D) exhibits them in all their 
ancient luxuriance; a perusal of it will repay the 
curious student. “ There is an .orientality about it we 
cannot rise up to.” 

• i • « 

Let us now suppose that a simple transaction of sale 
of land exactly similar to those, to which the deeds 
given above and in Appendix (D) relate, is to be com- 
pleted at the present time. In drawing our conveyance, 
we may then rely on the following provisions of the 
Conveyanoing and Law of Property Act, 1881 (q), 
which apply only to conveyances made after the 31st 
Deoember, 1881 (r) : 

(Section 6, sub-sect. 1.) A conveyance of land shall 
W *— i Mud, uud .M. by virtue of this Art 
operate to oonvey, with the land, all buildings, erections, 
fixtures, commons, hedges, ditches, fenoes, ways, waters, 
wateroourses, liberties, privileges, easements, rights, 
and advantages whatsoever, appertaining or reputed to 
appertain to the land, or any part thereof, or at the 
time of oonveyanoe demised, oocupied or enjoyed with, 
or reputed or known as part or paroel of or appurtenant 
to the land or any port thereof («). 

(Section 6, sub-sect. 2.) A conveyance of land, having 
houses or other buildings thereon, shall be deemed to 
include and shall by virtue of this Act operate to convey, 
with the land, houses, or other buildings, all outhouses, 
erections, fixtures, cellars, areas, oourts, courtyards, 
cisterns, sewers, gutters, drains, ways, passages, lights, 
wateroourses, liberties, privileges, easements, rights, and 

(p) Ante, p. 634. 8), 63 (fub-s. 3). 

(f) Stat. 44 k 46 Viot. c. 41. («) 8ee Williamw’e Conveyanc- 

er) Sect*. 6 (sub-6. 6), 7 (sub-s. ing Statutes, 60—69, 73. 
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advantages whatsoever, appertaining or reputed to ap- 
pertain to the land, houses, or other buildings oonveyed, 
or any of them, or any part thereof, or at the time 
of conveyance demised, occupied, or enjoyed with, or 
reputed or known as part or parcel of, or appurtenant 
to, the land, houses, or other buildings conveyed, or 
any of them, or any part thereof (tf). 

(Section 63, sub-sect. 1.) Every conveyance shall, by 
virtue of this Act, be effectual to pass all the estate, 
right, title, interest, claim and demand whioh tho oon- «»«l interest 
veying parties respectively have in, to, or on the pro- conveying, 
perty oonveyed, or expressed or intended so to be, or 
which they respectively have power to convey in, to, or 
on the same (w). 

Sections 6 and 63 apply only if and as far as a con- 
trary intention is not expressed in the conveyance, and 
have effect subject to the terms of tho conveyance and 
to the provisions therein contained (r). 

(Seotion 7, sub-sect. 1.) In a conveyance there shall* Covenant* 
in the several cases in this section mentioned , be doomed to 
be included, and there shall in those several cases , by 
virtue of this Act, be implied, a covenant to the effect in cam*, 
this section stated, by the person [or by each poison] 
who conveys, as far as regards the subjoct-mattOr or 
share of subject-matter expressed to he conveyed Oy him y 
with the person, if one, to whom the conveyance is 
made, [or with the persons jointly, if more than one, to 
whom the oonveyanee is made os joint tenantf, or with 
each of the persons, if more than one, to Whom the 
conveyance is made as tenants in common,] ^hat is to 
say: 

(A) In a conveyance for valuable consideration , other Com in which 
than a mortgage , the following oovenant by a person who 

(*) See Williams’* Convejanc- (r) Sect*. 6 (sob-*. 4), 63 

ing Statutes, 70, 73. («**>-#. 2). 

(*#) Ibid. 
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for right to 
convey ; 


for qniot on- 
joymtfyt ; 


free from in* 
cumbranooa ; 


convey s and is expressed to convey as beneficial otcner 
(namely) (tc ) : 

That, notwithstanding anything by the person who 
so conveys, [or any one through whom he derives title, 
otherwise than by purchase for value,] made, done, exe- 
cuted or omitted, or knowingly suffered, the person who 
so conveys, has, [with the ooncurrenoe of every other 
person, if any, conveying by his direction,] full power 
to convey the subject-matter expressed to be conveyed, 
[subjeot as, if so expressed, and] in the manner in whioh, 
it is expressed to be conveyed ; 

and that, notwithstanding anything as aforesaid, 
that subject-matter shall remain to and be quietly 
entered upon, reoeived, and held, occupied, enjoyed, and 
taken, by the person to whom the conveyance is ex- 
pressed to be made, and any person deriving title under 
him, and the benefit thereof shall be received and taken 
accordingly, without any lawful interruption or dis- 
turbanoe by the person who so conveys [or any person 
conveying by his direction,] or rightfully claiming or to 
claim by, through, under or in trust for the person who 
so conveys, [or any person conveying by his direction, 
or by, through or under any one not being a person 
clanking in respect of an estate or interest subject 
whereto the conveyance is expressly made, through whom 
the person who so conveys derives title, otherwise than 
by purchase for value] ; 

and that freed and discharged from, or otherwise by 
the person who so oonveys sufficiently indemnified 
against,! all such estates, incumbrances, claims and de- 
mands |_other than those subject to which the conveyance 
is expitessly made,] as either before or after the date of 
the conveyance have been or shall be made, occasioned 
or suffered by that person [or by any person oonveying 


(«) For covenants implied in other oases, see ante, pp. 636—538. 
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by bis direction,] or by any person rightfully claiming 
by, through, under, or in trust for the person who so 
conveys, [or by, through or under any person oonveying 
by his direction, or by, through or under any one 
through whom the person who so conveys derives title, 
otherwise than by purchase for value] ; 

and further, that the person who so oonveys, [and sad for 
any person oonveying by his direction,] and ©very other 
person having, or rightfully claiming any estate or 
interest in the subject-matter of conveyance, [other than 
an estate or interest subject whereto the conveyance is 
expressly made,] by, through, under, or in trust for the 
person who so oonveys, [or by, through, or under any 
person oonveying by his direction, or by, through or 
under any one through whom the person who so oon- 
veys derives title otherwise than by purchase for value,] 
will from time to time and at all times after the dote 
of the oonveyanoe, on the request and at the cost of any 
person to whom the oonveyanoe is expressed to be made, 
or of any person deriving title under him, execute and 
do all such lawful assurance* and things for further or 
more perfectly assuring the subject-matter of the con- 
veyance to the person to whom the oonveyanoe is n> 4 de, 
and to those deriving title under him, [subject as,^ if so 
expressed, and] in the manner in which the conveyance 
is expressed to be made, as by him or them or , any of * 

them shall be reasonably required : 

(in whioh oovenant a purchase for value sha'i not be 
deemed to include a conveyance in consideration of 

marriage) {tr). \ 

In considering the above enactments, regard must be 
to the following provisions of the interpretation 

clause of the Act : 

Sect. 2 (i^. Land, unless a contrary intention appears, 

(*) See Williams ’ h Conveyanc- thoae which are not material to 
in£ Statutes, 74-82. The word* the conveyance we are about to 
ancloeed within bracket* [ J are omwkler. 

W.R.P. 


\ 
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Reason for 
use of general 
words. 


includes land of any tenure, and tenements and heredi- 
taments, corporeal or inoorporeal, and houses and other 
buildings, also an undivided share in land : 

(v) Conveyance, unless a contrary intention appears, 
includes assignment, appointment, lease, settlement 
and other assurance, and oovenant to surrender, made 
by deed, on a sale, mortgage, demise, or settlement of 
any property, or on any other dealing with or for any 
property; and convey, unless a contrary intention 
appears, has a meaning corresponding with th.pt of 
conveyance. 

The reader will remember that, before the 6th section 
of the above Act came into operation, it was unnecessary 
on a conveyance of land expressly to grant rights 
legally appurtenant thereto, although the practice was 
to indude such rights in the general words (y) ; and 
that the only real use of general words in a conveyance 
was to grant, as rights or easements, advantages used 
connection with the land conveyed as a matter of 
fact, without being rights legally appurtenant thereto (s). 
Fcff example, suppose that a man has two plots of 
lann, plot A. and plot B., and is accustomed to use for 
the ^benefit of plot A. an artificial watercourse carried 
over jlot B., or a road over plot B. These advantages 
cannofi be rights or easements appurtenant to plot A , 
for thejv are exercised over plot B. : and no man can 
have anieasement over his own land; But if plot A. 
were tp be sold alone and conveyed to a purchaser 
“ together with all watercourses, ways and advantages 
therewith used and enjoyed,” according to recent 
decisions, these words would operate to grant, as rights 
or easements, the advantages, in the nature of ease- 
ments, at the time of conveyance as a matter of fact 
used over plot B. for the benefit of plot A., althoug 

(y) See ante, pp. 381, 572. 65 ; Williams on Commons, 168 

(r) Ante, pp. 380, 381 ; see Wil- — 170. 
liams’s Conveyancing Stttdies, 
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the same never previously existed as of right or as 
legal easements (a). Having regard to these decisions, 
it is considered that the object formerly sought to be 
effected by the insertion of general words in a convey- 
ance, will now be attained by the operation of the 
6th section of the Conveyanoing and Law of Property 
Act, 1881 (b). It will be observed that the above 
section only operates to convey advantages enjoyed with 
the land conveyed at the time of conveyance. Appa- 
rently it would not extend to grant, as rights, advan- 
tages enjoyed with the land conveyed at some previous 
time, but not proved to have been so enjoyed at the 
time of conveyance (c). 


With reference to the insertion of an estate clause in Re* 
conveyances, the opinion of an eminent conveyanoer (d) ^ 
may be quoted: — “This clause is inserted in almost 
every instrument of alienation, where the entire interest 
of the conveying parties is transferred, on the alleged Date, 
ground, that it is necessary to pass any outstandir 
particular estate or interest which may happen to Ion Parties, 
vested in any of the conveying parties, distinct fix in 
the estate or interest which such party purports to jt 
vey. No such ground, however, does exist, an£m of Testatum, 
clause, though established by suoh long and unhe said £j°^ sidera ’ 
practice, that it will hardly be eradicated by lesssession Nature 
than an Act of Parliament, is wholly unneoess^e receipt transaction, 
even at law it will not pass any interest lacknow- Receipt- 
appears by the context of the deed was not v(t) doth Operative 
to be passed” (e). The 63rd section of the (. words. 

ancing and Law of Property Act, 1881 (/), 


(а) Watts v. Kelson, L. R., 8 (<?) See Williams’s Coi* ^ ^ * * 

Ch. 166 ; Kay v. Oxley, L. R., 10 ing Statutes, 68, 69. 

Q. B. 360; Barkshirev. Grubb, 18 (rf) Mr. Davidson. ’ 9 

Ch. D. 616 ; see Williams’s Con- (e) Davidson’s Preo. 
vey ancing Statutes, 65 ; Williams vol. i * 94, 4th ed. 

on Commons, 316 — 319, 323. ' -<at. 44 & 46 Vi*’ 

(б) Stat. 44 & 45 Viet. c. 41. ' -ate, p. 675. 

p p 2 
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Reason for 
ise of general 
vords. 


appears to incorporate in every conveyance (A) this pro- 
vision, formerly considered to be unnecessary, is pro- 
bably not the kind of enaotment contemplated by Mr. 
Davidson when writing the above. The question does 
not appear to be, whether the estate clause may be 
now safely omitted from a conveyance, so much as 
whether a declaration, that the above 63rd section 
shall not apply, ought not to be inserted in every con- 
veyance. The old estate clause , however, was construed 
as being subservient to the intention of the parties as 
gathered from the terms of the conveyance (t) ; and 
the 63rd section of the Act is to have effect subjeot to 
the terms of the conveyance (k). In the opinion of 
the editor such a declaration is therefore unnecessary. 


We now oome to consider the incorporation into our 
or conveyance of the statutory covenants for titles Accord- 
ing to our supposition, A. B., the vendor, purchased 
himself the land he is about to convey. He will, 
wa ^erefore, covenant as to his own acts only(/). If we 
fn to section 7, sub-sect. 1 (A), of the Conveyancing 
Law of Property Act, 1881 (m), which is set 
(/?), we may extract therefrom covenants for 
^uited to our present requirements. As the enaet- 
jjin question may be found somewhat intricate by 
so much of it as is unnecessary for our 
^purpose has been enclosed within brackets* The 
nclosed within brackets do .not apply to. 
kiou we are now considering for th$ following 
: — Quj: conveyance is to be nja^e by one person 
“toget^ oiae P erS011 only, and not to joint tenants or 
there\4 8 common ; A. B., the person conveying, pur- 



3 sect. 2 (v), ante, p. 578. 

Or ©aS §^ ame v * Moorsom, L. R., 3 
. Francis v. Minton , L. R., 
mentS, 54^3 . Jl un t y, llemnant , 9 

used OV ; Hooper v. Hatrison, 2 
113. 

M ~ 

liams’ 


( k ) Sect. 63, sub-sect. 2, ante, 
p. 575 ; see also Williams’s Con- 
veyancing Statutes, 242 — 244. 

(l) Ante, pp, 535, 671. 

[nt) Stat. 44 & 45 Viet. c. 41* 
(«) Ante, pp. 675 t-577,. 
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chased the land himself, and, therefore, he does not 
u derive title through any one otherwise than by purchase 
for value there is no one concurring in the convey- 
ance by the direction of A. B. ; and the conveyance is 
not expressly made subject to any estate, interest or 
incumbrance. If the above enactment be read straight 
through, leaving out the words within brackets, its 
provisions will be found to correspond with the terms of 
the covenants for title in the form of conveyance given 
above (o). The conditions to be fulfilled in order that 
the required covenants may be “deemed to be included” 
in our conveyance, and implied by law upon the exe- 
cution thereof, appear to be (1) that the conveyance 
must be a conveyance for valuable consideration other 
than a mortgage (p), and (2) that the person intended 
to be bound by the implied covenants must convey and 
be expressed to convey as beneficial owner (q). Our 
conveyance will then take the following form 


“ THIS INDENTURE made the 1st day of January Date. 

“ 1882 

“Between A. B. of Cheapside in the City of London Parties. 

“ Esquire of the one part and C. D. of Lincoln’s Inn in 
“ the County of Middlesex Esquire of the other part 

“ Witnesseth that in consideration (r) of the aim of Testatum. 

“ one thousand pounds paid by the said C. D. to the said Considera- 
“ A. B. for the purchase of tho fee simple in possession Nature of 
“ of the hereditaments hereinafter described (the receipt transaction. 
“ of whioh sum the said A. B. doth hereby lacknow- Receipt* 

“ ledge) (s) the said A. B. as beneficial owncr\t) doth Operative 
“ hereby grant (u) unto the said C. D. 1 words. 


(o) Ante, p. 572. 

( p) Different covenants are im- 
plied by the use of the words as 
beneficial owner in different con- 
veyances; e.g., in a mortgage 
absolute covenants for title are 
thereby implied. See sect. 7, 
sub-sect. 1 (A), (B), (0), (D) ; 


ante, pp. 536, 537. 

(q) Sect. 7, sub-sects. ) (A), 4 ; 
ante, pp. 636, 538, 67 6. 

(r) Ante, pp. 178, 189, 195, 
224. 

(s) Ante, p. 229. 

(i t ) Ante, pp. 240, 241, 675. 

(«) Ante, pp. 217, 242. 
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a All that messuage or tenement [insert description 
“ of the property ] 

“ To HAVE AND TO HOLD Unto and TO THE USE (s) of 
“ the said 0. D. in fee simple (a) 

“ In witness, &c.” ( b ). 

The references, as before, are to those parts of the 
book where the reasons for inserting the words used 
may be found. 

The above form of conveyance is certainly shorter 
than that previously given (c) ; and similar forms are 
now generally adopted in practice. But it can hardly be 
said that the rights and obligations of the parties to a 
conveyance may be determined with increased accuracy 
or simplicity by a deed relying on the provisions of the 
Conveyancing and Law of Property Act, 1881 (d). The 
student, when he proceeds to practise drafting, should 
never forget that a deed is not an end in itself, but is 
only a means for ascertaining the rights and obligations 
of \ the parties thereto. His object should be to define 
those rights and obligations clearly and accurately, 
rather than briefly or even concisely. It is of course 
unn< jessary that he should express what is clearly 
implieyl by law ; but not the least important part of his 
task is to satisfy himself that the law clearly defines 
those rights and obligations for which he omits to 
provide. 

It is teyond the scope of the present Work to con- 
sider the provisions of the Conveyancing and Law of 
Property Act, 1881 (d), with reference to conveyances 
more complicated than the above. Every intending 
draftsman must necessarily make acquaintance with the 

M An *e, pp. 178, 189, 224. (c) Ante, p. 671. 

W Ante, pp. 175, 176. (d) Stat. 44 & 45 Viot. e. 41. 

(6) Ante, p. 22S. 
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text of this important statute, for which the reader is 
referred to the editor’s “ Conveyancing Statutes.” In 
the notes and precedents contained in the same work, 
an attempt is made to ascertain the effect of this Act 
upon the previous law and practice, and to explain and 
illustrate the new practice of conveyancing, which has 
arisen from general reliance on the provisions of the 
Act 
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APPENDIX (A). 

Referred to, p. 127. 


The case of Muggleton v. Barnett was shortly as fol- 
lows (a) : — Edward Muggleton purchased in 1772 certain 
copyhold property, held of a manor in which the custom was 
proved to be, that the land descended to the youngest son 
of the person last seised, if he had more than one ; and if 
no son, to the daughters as parceners ; and if no issue, then 
to the youngest brother of the person last seised ', and to the 
youngest son of such youngest brother . There was, how- 
ever, no formal record upon the rolls of the Court of the 
custom of the manor with respect to descents, but the custom ) 
was proved by numerous entries of admission. The pur- 
chaser died intestate in 1812, leaving two granddaughters, 
the only children of his only son, who died in his lifetime. 
One of the granddaughters died intestate and unmarried, 
and the other died leaving an only son, who died in 1854 
without issue, and apparently intestate, and who -v/as the 
person last seised. On his death the youngest son of the 
youngest brother of the purchaser brought an ejectment, 
and the Court of Exchequer, by two against or/e, decided 
against him. On appeal, this decision was confiiined by the 
Court of Exchequer Chamber, by four judges a^kinst three. 
But much as the judges differed amongst themselves as to 
the extent of the custom amongst collaterals, the^ appear to 
have all agreed that the act to amend the law of inheritance 
had nothing to do with the matter. The act, however, ex- 
pressly extends to lands descendible according to the custom 
of borough English or any other custom ; and it enacts that 

(a) The substance of these ob- newspaper, 4 Jar., N. S., Part 2, 
serrations appeared in letters pp. 6, 66. 
to the editor of the “Jurist” 



586 


APPENDIX. 


in every case descent shall be traced from the purchaser. 
Under the old law, seisin made the stock of descent. By 
the new law, the purchaser is substituted in every case for 
the porson last seised. The legislature itself has placed 
this interpretation upon the above enactment. A well 
known statute, commonly called the Wills Act (b) t enacts, 
“that it shall be lawful for every person to devise or 
dispose of by his will, executed in manner hereinafter re- 
quired, all real estate which he shall be entitled to, either 
at law or in equity, at the time of his death, and which , if 
not so devised or disposed of would devolve upon the heir at 
law or customary heir of him, or, if he became entitled by 
descent , of his ancestor .” Now the old doctrine of possessio 
fratris was this, — that if a purchaser died seised, leaving a 
son and daughter by his first wife, and a son by his second 
wife, and the eldest son entered as heir to his father, the 
possession of the son made his sister of tlio whole blood to 
inherit as his heir, in exclusion of his brother of the half- 
blood ; but if the eldest son did not enter, his brother of the 
half-blood was entitled as heir to his father , the purchaser . 
This doctrine was abolished by the statute. Descent in 
every case is to be traced from the purchaser. Let the 
eldest son enter, and remain ever so long in possession, his 
brother of the half-blood will now be entitled, on his 
decease, in preference to his sister of the whole blood, not 
as hisVioir, but as heir to his father (c). 

\ 

Let ui now take the converse case of a descent according 
to the custom of borough English, and let the purchaser 
die intestate, leaving a son by his first wife, and a son and 
daughter Jy his second wife. Here it is evident that the 
youngest son has a right to enter as customary heir. He 
enters accordingly, and dies intestate, and without issue. 
Who is the next heir since the statute ? Clearly the brother 
of the half-blood, for he is the customary heir of the pur- 
chaser. As the common law, whioh is the general custom 

(b) Stat. 7 Will. IV. & 1 Viot, (c) See Sugden’s Heal Property 
e. 26, s. 3, ante, p. 246. Statutes, pp. 280, 281 (1st ed.) ; 

267, 268 (2nd ed.). 
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of the realm, was altered by the statute, and a person 
became entitled to inherit who before had no right, so the 
custom of borough English, and every other special custom, 
being expressly compiised in the statute, is in the same 
manner altered ; and the stock of descent, which was for- 
merly the person last seised, is now, in every case, the 
purchaser and the purchaser only. 

Suppose, therefore, that Edward Muggleton, the pur- 
chaser, who died in 1812, had left a son by his first wife, 
and a son and daughter by his second wife, and that the 
youngest son, having entered as customary heir, died intes- 
tate in 1854, — who would be entitled ? Clearly, the elder 
son, as customary heir, being of the male sex, in preference 
to the daughter. Before the act the sistor of the whole 
blood would have inherited, as customary heir to her 
younger brother, and the elder brother, being of the half- 
blood to the person last seised, could not have inherited 
at all; but since the act the descent is traced from the 
purchaser; and the elder brother would, accordingly, be 
entitled, not as heir to his half-brother, but as heir to hit 
father. The act then breaks in upon the custom. By the 
custom before the act the land descended to the sistejr of 
the person last seised, in default of brothers of the whole 
blood. By the act the purchaser is substituted fow the 
person last seised, and whoever would be entitled m heir 
to the purchaser, if he had just died seised, must Low be 
entitled as his heir, however long ago his decease may 
have taken place. f 

Let us put another case : Suppose the father if Edward 
Muggleton, the purchaser, had been living in lu54, when 
his issue failed. It is clear, that under the act the father 
would have been entitled to inherit, notwithstanding the 
custom. Here, again, the custom would have been broken 
in upon by the act, and a person would have been entitled 
to inherit who before was not. 

Suppose, again, that the father of Edward Muggleton 
had been the purchaser, and that Edward Muggleton was 
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his youngest son, and that the estate, instead of being a 
foe simple, had been an estate tail. Estates tail, it is well 
known, follow customary modes of descent in the same 
manner as estates in fee. The purchaser, however, or donee 
in tail, is and was, both under the new law and under the 
old, the stock of descent. The Courts appear to have been 
satisfied that in lineal descents according to the custom the 
youngest was invariably preferred. It is clear, therefore, 
that, when the issue of Edward Muggleton failed in 1854, 
the land would have descended to the plaintiff as youngest 
son of the next youngest son of the purchaser, although the 
plaintiff was but the first cousin twice removed of the person 
last seised. 

The change, however, which the act has accomplished is 
simply to assimilate the descent of estates in fee to that of 
estates tail. The purchaser is made the stock in lieu of the 
person last seised. It is evident, therefore, that upon the 
supposition last put, of the father of Edward Muggleton 
being the purchaser, although the estate was an estate in 
fee, the plaintiff would have bee& entitled as customary 
heir. 


step from this case to that which actually occurred is 
very easy. On failure of the issue of the purchaser (whether 
after i^s decease or in his lifetime it matters not), the heir 
to be sdught is the heir of the purchaser, and not the heir 
of the person last seised ; and if the descent be governed 
by any special custom, then the customary heir of the pur- 
chaser must be sought for. Who, then, was the customary 
heir of EJward Muggleton, the purchaser ? The case in 
Muggleto nj v. Barnett expressly states, that the land de- 
scends, if no issue, to the youngest son of the youngest 
brother of the person last seised, that is, of the stock of 
desoent. There is no magic in the phrase “last seised.” 
These words were evidently used in the statement of the 
custom as they would have been used before the act in a 
statement of the common law. It would have been said 
that the land descends, for want of issue, to the eldest son 
of the eldest brother of the person last seised. It would 
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have been taken for granted that everybody knew that 
seisin made the stock. The law, however, is now altered 
in this respect. The purchaser only is the stock. If 
Edward Muggleton had died without leaving issue, the 
plaintiff clearly would have been entitled. His issue fails 
after his decease ; but so long as he is the stock, the same 
person under the same custom must of necessity be his 
heir. 

It was expressly stated in the case, that there was no 
formal record with respect to descents. This is important, 
as showing that the person last seised was mentioned in 
the statement of the custom simply in accordance with the 
ordinary rule of law, that the person last seised was the 
stock of descent prior to the act. If, however, there had, 
been such a formal record, still Edward Muggleton, the 
purchaser, died seised. If he had not died seised, it might 
be said, according to the strict construction placed upon 
the records of customary descent, that the custom did not 
apply, and that his heir according to the common law was 
entitled ( d ). But in the present case the custom is expressly 
stated to be gathered from admissions only ; and so long as 
the person last seised was by law the stock of descent, it is 
evident that a statement of the custom, as applying to the 
person last seised, was merely a statement with reference 
to the stock of descent as then existing. The act alters the 
stock of descent, and so far alters the custom. It substitutes 
the purchaser for the person last seised, whatever may be 
the custom as to descents. It follows, therefor^, that the 
plaintiff in Muggleton v. Barnett, being the cus^bmary heir 
of the purchaser, was entitled to recover. 

Since these observations were written, the following 
remarks have been made by Lord St. Leonards on the case 
of Muggleton v. Barnett : — “In the result, the Exchequer 
and Exchequer Chamber, with much diversity of opinion 
as tp the extent of the custom, decided the case against 
the claimant, who claimed as heir by the custom to the 


(tf) Tayiie v. Barker, O. Bridge 18 ; Rider r. Wood , 1 K. & J. 644. 
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last purchaser , which he was ; because he was not heir 
by the custom to the person last seised . And yet the act 
extends to all customary tenures, and alters the descent in 
all such cases as well as in descents by the common law, 
by substituting the last purchaser as the stock from whom 
the descent is to be traced for the person last seised. The 
Court, perhaps, hardly explained the grounds upon which 
they held the statute not to apply to this case ” (e). 

(e) Lord St. Leonards 1 Essay on the Beal Property Statutes, p. 271 
(2nd ed.). 
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Referred to, p. 138. 


The point in question is as follows (a) : — Suppose a man 
to be the purchaser of freehold land, and to die seised 
of it intestate, leaving two daughters, say Susannah and 
Catherine, but no sons. It is clear that the land will then 
descend to the two daughters, Susannah and Catherine, in 
equal shares as coparceners. Let us now suppose that the 
daughter Catherine dies on or after the 1st of January, 1 834, 
intestate, and without having disposed of her moiety in her 
lifetime, leaving issue one son. Under these circumstances 
the question arises, to whom shall the inheritance descend ? 
The act to amend the law of inheritance enacts, “ that in 
every case descent shall be traced from the purchaser.'’ 
In this case Catherine is clearly not the purchaser, but her 
father ; and the descent of Catherine’s moiety is accordingly 
to be traced from him. Who, then, as to this moiety, is his 


heir ? Supposing that, instead of the moiety in question, 
some other land were, after Catherine’s deceas^ to be 
^iven to the heir of her father, such heir would clearly be 
Susannah, the surviving daughter, as to one moi yty of the 
land, and the son of Catherine as to the otlyir moiety. 
It has been argued, then, that the moiety which belonged 
to Catherine, by descent from her father, must, on her 


(a) The substance of the follow- 
ing' observations appeared in the 
Jurist” newspaper for Febru- 
ary 28, 1846. The point has 
since been expressly decided, in 
accordance with the opinion for 
which the author has contended, 
in Cooper v. France , V.-C. E., 14 
Jur. 214 ; 8. C ., 19 I*. J., N. S., 


Ch. 313, the authority of which 
decision is recognized by Lord St. 
Leonards in his Essay on the Real 
Property Statutes, p. 282 (1st ed.), 
269 (2nd ed.), and in Lewin v. 
Zetfin, C. P., 21 Nov. 1874, stated 
in Williams on Seisin, pp. 81 — 
84. 
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decease, descend to the heir of her father, in the same 
manner as other land would have done had she been dead 
in her father’s lifetime ; that is to say, that one moiety 
of Catherine’s moiety will descend* to her surviving sister 
Susannah, and the other moiety of Catherine’s moiety will 
descend to her son. But the following reasoning seems to 
show that, on the decease of Catherine, her moiety will not 
descend equally between her surviving sister and her own 
son, but will descend entirely to her son. 

In order to arrive at our conclusion, it will be neoessary 
to inquire, first, into the course of descent of an estate tail, 
under the circumstances above described, according to the 
old law ; secondly, into the course of descent of an estate 
in fee simple, according to the old law, supposing the 
circumstances as above described, with this qualification, 
that neither Susannah nor Catherine shall be considered to 
have obtained any actual seisin of the lands. And, when 
these two points shall have been satisfactorily ascertained, 
^we shall then be in a better position to place a correct 
interpretation on the act by which the old law of inheritance 
has been endeavoured to be amended. 

1. First, then, as to the course of descent of an estate 
tail according to the old law. Let us suppose lands to 
have lj>een given to the purchaser and the heirs of his body. 
On his decease, his two daughters, Susannah and Catherine, 
are dearly the heirs of his body, and as such will accord- 
ingly haVe become tenants in tail each of a moiety. Now 
there is no proposition more frequently asserted in the old 
books than this : that the descent of an estate tail is per 
formam doni to the heirs of the body of the donee. On 
the decease of one heir of the body, the estate descends 
not to the heir of such heir, but to the heir of the body 
of the original donee per formam doni • Suppose, then, 
that Catherine should die, her moiety would clearly have 
descended, by the old law, to the heir of the body of her 
father, the original donee in tail. Whom, then, under the 
above circumstances, did the old law consider to be the heir 
of his body quoad this moiety ? The Tenures of Littleton, 
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as explained by Lord Coke’s Commentary, supply us with 
an answer. Littleton says, u Also, if lands or tenements be 
given to a man in tail who hath as much land in fee simple, 
and hath issue two daughters, and dies, and his two daugh- 
ters make partition betwoen them, so as the land in fee 
simple is allotted to the younger daughter, in allowance for 
the land and tenements in tail allotted to the elder daughter; 
if, after such partition made, the younger daughter aiienetli 
her land in fee simple to another in fee, and hath issue a 
son or daughter, and dies, the issue may enter into the lands 
in tail, and hold and occupy them in purparty with her 
aunt ” ( b ). On this case Lord Coke makes the following 
comment : — “ The eldest coparcener hath, by the partition, 
and the matter subsequent, barred herself of her right in 
the fee-simple lands, insomuch as when the youngest sister 
alieneth the fee-simple lands and dieth, and her issue 
entereth into half the lands entailed, yet shall not the eldest 
sister enter into half of the lands in fee simple upon tho 
alienee ” (c). It is evident, therefore, that Lord Coke, 
though well acquainted with the rule that an estate tail 
should descend per formam doni , yet never for a moment 
supposed that on the decease of the younger daughter, 
her moiety would descend half to her sister, and half to hor 
issue; for he presumes, of oourse, that the issue v^ould 
enter into half the lands entailed , that is, into the whole of 
the moiety of the lands which had originally belonged to 
their mother. After the decease of the younger sister, the 
heirs of the body of her father were no doubt t'fio elder 
sister and the issue of the younger ; but, as to fjhe moiety 
which had belonged to the younger sister y this as clearly 
was not the case ; the heir of the body of th^ father to 
inherit this moiety was exclusively the issue of suc|t younger 
daughter, who were entitled to the whole of it in the place 
of their parent. This incidental allusion of Lord Coke is 
as strong, if not stronger, than a direct assertion Ipy him of 
the doctrine : for it seems to show that a doubt on the sub- 
ject never entered into his mind. 

(b) Litt. sect. 260. 

W.R.P. 


(c) Co. Litt. 172 b. 

Q Q 
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At the end of the section of Littleton, to which we have 
referred, it is stated that the contrary is holden, M., 10 
Hen. VI. ; soil, that the heir may not enter upon the par- 
cener who hath the entailed land, but is put to a for- 
medon. On this Lord Coke remarks (ctf), that it is no part 
of Littleton and is contrary to law; and that the case 
is not truly vouched, for it is not in 10 Hen. VI., but in 
20 Hen. VI., and yet there is but the opinion of Newton, 
obiter, by the way. On referring to the case in the Year 
Books, it appears that Yelverton contended, that if the 
sister, who had the fee simple, aliened, and had issue, and 
died, the issue would be barred from the land entailed by 
the partition, which would be a mischief. To this Newton 
replied, “ No, sir; but he shall have formedon, and shall 
recover the half ” {e). Newton, therefore, though wrong in 
supposing that a formedon was necessary, thought equally 
with Lord Coke, that a moiety of the land was the share 
to be recovered. This appears to be the Newton whom 
Littleton calls (/) “ my master, Sir Bichard Newton, late 
Chief Justice of the Common Pleas.” 

is another section in Littleton, which, though not 
conclusive, yet strongly tends in the same direction ; namely, 
section 255, where it is said, that, if the tenements whereof 
two parceners make partition * 4 be to them in fee tail, and 
the pArt of the one is better in yearly value than the part 
of the other, albeit they be concluded during their lives to 
defeat tl|e partition, yet, if the parcener who hath the lesser 
part in value hath issue and die, the issue may disagree to 
the partition, and enter and occupy in common the other 
part which was allotted to her aunt, and so the other may 
enter anm occupy in common the other part allotted to her 
sister, &c'., as if no partition had been made.” Had the 
law been that, on the decease of one sister, her issue were 
entitled only to an undivided fourth part, it seems strange 
that Littleton should not have stated that they might enter 

(<*) Oo. Litt. 173 a. 

(«) YearBook, 20 Hen. VI. 14 a. 


(/) Sect. 729. 
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into a fourth only, and that the other sister might occupy 
the remaining three-fourths. 

In addition to these authorities, there is a modern oase, 
which, when attentively considered, is an authority on the 
same side ; namely, Doe d. Gregory and Geere v. Whi- 
chelo (g). This case, so far as it relates to the point in 
question, was as follows : — Bichard Lemmon was tenant in 
tail of certain premises, and died, leaving issue by his first 
wife one son, Bichard, and a daughter, Martha ; and by his 
second wife three daughters, Anne, Elizabeth, and Grace. 
Bichard Lemmon, the son, as heir of the body of his father, 
was clearly tenant in tail of the whole premises during his 
life. He died, however, without issue, leaving liis sister 
Martha of the whole blood, and his three sisters of the half 
blood, him surviving. Martha then intermarried with John 
Whichelo, and afterwards died, leaving John Whichelo, the 
defendant, her eldest son and heir of her body. John 
Whichelo, the defendant, then entered into the whole of 
the premises, under the impression that as he was heir to 
Bichard Lemmon, the son, he was entitled to the whole. In 
this, however, he was clearly mistaken ; for the descent' of 
an estate tail is, as we have said, traced from the purchaser, 
or first donee in tail, per formant doni . The heirs of the 
purchaser, Bichard Lemmon, the father, were clearly his 
four daughters, or their issue ; for the daughters /by the 
second wife, though of the half blood to their brother by the 
former wife, were, equally with their half sister Martha, of 
the whole blood to their common father. The onlf question 
then is, in what shares the daughters or their issue became 
entitled. At the time of the ejectment all the ^daughters 
were dead. Elizabeth was dead, without issue ; ^hereupon 
her one equal fourth part devolved, without dispute, on her 
three sisters, Martha, Anne, and Grace : each of these, there- 
fore, became entitled to one equal third part. Martha, as 
we have seen, died, leaving John Whichelo, the defendant, 
her eldest son and heir of her body. Anne died, leaving 
James Gregory, one of the lessors of the plaintiff, her grand- 


{g) 8 T. R. 211. 
Q Q 2 
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son and heir of her body ; and Grace died, leaving Diones 
Geere, the other lessor of the plaintiff, her only son and 
heir of her body. Under these circumstances, an action of 
ejectment was brought by James Gregory and Diones Geere; 
and on a case reserved for the opinion of the Court, a ver- 
dict was directed to be entered for the plaintiff for two- 
thirds . Neither the counsel engaged in the cause, nor the 
Court, seem for a moment to have imagined that James 
Gregory and Diones Geere could have been entitled to any 
other shares. It is evident, therefore, that the Court sup- 
posed that, on the decease of Martha, the heir of the body 
of the purchaser, as to her share , was her son, John 
Whichelo, the defendant ; that on the decease of Anne, the 
heir of the body of the purchaser, as to her share , was 
James Gregory, her grandson; and that, on the decease 
of Grace, the heir of the body of the purchaser, as to her 
share , was her son, Diones Geere. On no other suppo- 
sition can the judgment be accounted for, which awarded 
one-third of the whole to the defendant, John Whichelo, 


one other third to James Gregory, and the remaining third 
to Diones Geere. For let us suppose that, on the decease 
of \each coparcener, her one-third was divided equally 
amongst the then existing heirs of the body of the pur- 
chaser ; and the result will be, that the parties, instead of 
each being entitled to one-third, would have been entitled 
in fractional shares of a most complicated kind ; unless we 
presumdu which is next to impossible, that all the three 
daughter died at one and the same moment. It is not 
stated, in Vie report of the case, in what order the decease 
of the daughters took place ; but according to the principle 
suggested/t will appear, on working out the fractions, that 
the heir oi the one who died first would have been entitled 
to the largest share, and the heir of the one who died last 
would have been entitled to the smallest. Thus, let us sup- 
pose that Martha died first, then Anne, and then Grace. 
On the decease of Martha, according to the principle sug- 
gested, hjer son, John Whichelo, would have taken only one- 
third of ter share, or one-ninth of the whole, and Anne and 
Grace, the surviving sisters, would each also have taken 
one-third of the share of Martha, in addition to their own 
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one-third of the whole. The shares would then have stood 
thus : John Whichelo i, Anne i + « > Grace i + i. Anne 
now dies. Her share, according to the same principle, 
would be equally divisible amongst her own issue, James 
Gregory, and the heirs of the body of the purchaser, namely, 
J okn Whichelo and Grace. The shares would then stand 
thus: John Whichelo & + i (1 + 0 ; namely, his own 
share and one-third of Anne’s share = A • James Gregory, 
i (i + i) = A : Grace, 1 + i + i (J + JO ; namely, her 
own share and one-third of Anne’s share, = if. Lastly, 
Grace dies, and her share, according to the same principle, 
would be equally divisible between her own issue, Dionos 
Geere, and John Whichelo and James Gregory, the other 
co-heirs of the body of the purchaser. The shares would 
then have stood thus: John Whichelo, + (i X if); 
namely, his own share and one-third of Grace’s share, = If 
of the entirety of the land : James Gregoxy, -aV + (i X if) ; 
namely, his own share and one-third of Grace’s share, = | J : 
Diones Geere, J X if = if. On tho principle, therefore, 
of the descent of the share of each coparcener amongst the 
co-heirs of the body of the purchaser for the time boing, 
the heir of the body of the one who died first would have 
been entitled to thirty-seven eighty-first parts of tho whole 
premises ; the heir of the body of the one who die(^ next 
would have been entitled to twenty-eight eighty-first^arts ; 
and the heir of the body of the one who died last would 
have been entitled only to sixteen eighty-first pa^ts. By 
the judgment of the Court, however, the lessors of the 
plaintiff were entitled each to one equal third part ; thus 
showing that, although the descent of an estates tail under 
the old law was always traced from the purchaser (other- 
wise John Whichelo would have been entitled to the 
whole), yet this rule was qualified by another of equal 
force, namely, that all the lineal descendants of any person 
deceased should represent their ancestors ; that is, should 
stand in the same place, and take the same share, as the 
ancestor would have done if living. 

2. Let us now inquire into the course of descent of an 
estate in fee simple, according to the old*law, in case the 
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purchaser should have died, leaving two daughters, Susan- 
nah and Catherine, neither of whom should have obtained 
any actual seisin of the lands, and that one of them (say 
Catherine) should afterwards have died, leaving issue one 
son. In this case, it is admitted on all sides, that the 
share of Catherine would have descended to the heir of 
the purchaser, and not to her own heir, in the character 
of heir to her; for the maxim was seisina facit stijpitem. 
Had either of the daughters obtained actual seisin, her 
seisin would have been in law the actual seisin of the sister 
also ; and on the decease of either of them her share would 
have descended, not to the heir of her father, but to her 
own heir, the seisin acquired having made her the stock of 
descent. In such a case, therefore, the title of the son of 
Catherine to the whole of his mother’s moiety would have 
been indisputable; for, while he was living no one else 
could possibly have been her heir. The supposition, how- 
ever, on which we are now to proceed is, that neither of the 
daughters ever obtained any actual seisin ; and the question 
to be solved is, to whom, on the death of Catherine, did her 
share descend ; whether equally between her sister and her 
son, as being together heir to the purchaser, or whether 
soleW to the son, as being heir to the purchaser quoad his 
mothYr’s share. In the late Mr. Sweet’s valuable edition 
of Messrs. Jarman and Bythewood’s Conveyancing (A), it is 
stated to be “ apprehended that the share of the deceased 
sister wflwld have descended in the same manner as by the 
reoent statute it will now descend in every instance,” which 
manner omdescent is explained to be one-half of the share, 
or a quarts of the whole only, to the son, and the remain- 
ing half of mo share to the surviving sister, thus giving her 
three-quarters of the whole. This doctrine, however, the 
writer submits, is erroneous ; and in proof of such error it 
might be wafficient simply to call to mind the fact that the 
law of Ei^land had but one rule for the discovery of the 
heir. The heirs of a purchaser were, first the heirs of hie 

(h) Vol. i. p. 139. This point opinion in Paterson y. Mills, V.-C. 
has, however, since been decided K. Bruce, 15 Jur. 1 ; S. C. y 19 
in accordance with the author’s L. J., N. S., Oh. 310. 
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body, and then his collateral heirs ; and an estate tail was 
merely an estate restricted in its descent to lineal heirs. If, 
therefore, the heir of a person had been discovered for the 
purpose of the descent of an estate tail, it is obvious that the 
same individual would also be heir of the same person for 
the purpose of the descent of an estate in fee simple. No 
distinction between the two is ever mentioned by Lord 
Coke, or any of the old authorities. Now, we have seen 
that the heir of the purchaser, under the circumstances 
above mentioned, for the purpose of inheriting an estate 
tail, was the son of the deceased daughter solely, quoad the 
share which such daughter had held; and it would accord- 
ingly appear that the heir of the purchaser, to inherit an 
estate in fee simple, was also the son of the deceased 
daughter quoad her share . That this was in fact the case 
appears incidentally from a passage in the Yoar Book (t), 
where it is stated, that “ If there be two coparceners of a 
reversion, and their tenant for term of life commits waste, 
and then one of the parceners has issue and dies, and the 
tenant for term of life commits another waste, and the aunt 
and niece bring a writ of waste jointly, for they cannot sever, 
and the writ of waste is general, still their recovery sfyoll 
be special; for the aunt shall recover treble damages for*the 
waste done, as well in the life of her parcener as after- 
wards, and the niece shall only recover damages fj>r the 
waste done after the death of her mother, and the' place 
wasted they shall recover jointly. And the same law is, 
if a man has issue two daughters and dies seised pf certain 
land, and a stranger abates, and afterwards one of the 
daughters has issue two daughters and dies, and the aunt 
and the two daughters bring assize of mort ^’ancestor; 
here, if the aunt recover the moiety of the laild and da- 
mages from the death of the ancestor, and the nieces 
recover each one of them the moiety of the rr^ty of the 
land, and damages from the death of their mother, still 
the writ is general.” Here we have all the circumstances 
required; the father dies seised, leaving two daughters, 
neither of whom obtains any actual seisin of the land ; for 


(i) 35 Hen. VL 23. 
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a stranger abates, — that is, gets possession before them. 
One of the daughters then dies, without having had pos- 
session, and her share devolves entirely on her issue, not 
as heirs to her, for she never was seised, but as heirs to 
her father quoad her share. The surviving sister is en- 
titled only to her original moiety, and the two daughters 
of her deceased sister take their mother’s moiety equally 
between them. 

There is another incidental reference to the same subject 
in Lord Coke’s Commentary upon Littleton (A): “If a man 
hath issue two daughters, and is disseised, and the daugh- 
ters have issue and die, the issues shall join in a praecipe, 
because one right descends from the anoestor, and it maketh 
no difference whether the common ancestor, being out of 
possession, died before the daughters or after ^ for that, in 
both cases, they must make themselves heirs to the grand- 
father which was last seised, and when the issues have 
recovered, they are coparceners, and one praecipe shall lie 
against them.” “ It maketh no difference,” says Lord Coke, 
“whether the common ancestor, being out of possession, 
died before the daughters or after.” Lord Coke is cer- 
tain^ not here speaking of the shares which the issue would 
take but had any difference in the quantity of their shares 
been made by the circumstance of the daughters surviving 
their ihther, it seems strange that so accurate a writer as 
Lord Coke should not “ herein ” have “ noted a diversity.” 
The descMit is traced to the issue of the daughters not from 
the daughters, but from their father, the common grand- 
father of trip issue. On the decease of one daughter there- 
fore, on thl theory against which we are contending, the 
right to her share should have devolved, one-half on her 
own issue and the other half on her surviving sister ; and, 
on the decease of such surviving sister, her three-quarters 
should, by the same rule, have been divided, one-half to her 
own issue, and the other half to the issue of her deceased 
sister ; whereas it is admitted, that had the daughters both 
died in their father's lifetime, their issue would have inhe- 
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rited in equal shares. Lord Coke, however, remarks no 
difference whether the father died before or after his 
daughters.' Surely, then, he never could have imagined 
that so great an equality in the shares could have been 
produced by so mere an accident. It should be remem- 
bered that the rule of representation for which we are con- 
tending is the rule suggested by natural justice, and might 
well have been passed over without express notice; but had 
the opposite rule prevailed, the inequality and injustice of 
its operation could scarcely have failed to elicit some remark. 
This circumstance may, perhaps, tend to explain the fact 
that the writer has been unable, after a lengthened search, 
to find any authority expressly directed to the point ; and 
yet, when we consider that in ancient times, the title by 
descent was the most usual one (testamentary alienation not 
having been permitted), we cannot doubt but that the point 
in question must very frequently have occurred. In what ( 
manner, then, can we account for the silence of our ancient 
writers on this subject, but on the supposition, which is 
confirmed by every incidental notice, that, in tracing de- 
scent from a purchaser, the issue of a deceased daughtor 
took the entire -share of their parent, whether such daughter 
should have died in the lifetime of the purchaser or After 
his decease ? 

f 

i 

Having now ascertained the course of descent' among 
coparceners under the old law, whenever descent was 
traoed from a purchaser, we are in a better situation to 
place a construction on that clause of the Act toyamend the 
law of inheiitance which enacts, “ that in evory case descent 
a h all be traced from the purchaser ” (/). Wwat was the 
nature of the alteration which this Act was intended to 
effect ? Was it intended to introduce a course of descent 
amongst coparceners hitherto unknown to the law, and 
tending to the most intricate and absurd subdivision of their 
shares ? or did the Act intend merely to say that a descent 
from the purchaser, which had hitherto occurred only in the 
oase of an estate tail, and in the case where the heir to a fee 


(l) Stat. 3 & 4 Will. IV. c. 106, ■. 2. 
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simple died without obtaining actual seisin, should now 
apply to every case ? In other words, has the Act abolished 
the rule that, in tracing the descent from the purchaser, the 
issue of deceased heirs shall stand quoad their entire shares 
in the place of their parents ? We have seen that pre- 
viously to the Act, the rule that descent should be traced 
from the purchaser, whenever it applied, was guided and 
governed by another rule, that the issue of every deceased 
person should, quoad the entire share of such person, stand 
in his or her place. Why, then, should not the same rule 
of representation govern descent, now that the rule tracing 
descent from the purchaser has become applicable to every 
case ? Had any modification been intended to be made of 
so important a rule for tracing descent from a purchaser, as 
the rule that the issue, and the issue alone, represent their 
ancestor, surely the Act would not have been silent on the 
subject. A rule of law clearly continues in force until it be 
repealed. No repeal has taken place of the rule that, in 
tracing descent from a purchaser, the issue shall always 
stand in the place of their ancestor. It is submitted, there- 
fore, that this rule is now in full operation ; and that, 
although in every case descent is now traced from the pur- 
chaser, yet the tracing of such descent is still governed by 
the rules to which the tracing of descent from purchasers 
was in\former times invariably subject. If this be so, it is 
clear, tmen, that, under the circumstances stated at the com- 
mencement of this paper, the share of Catherine will descend 
entirely tVher own issue, as heir to the purchaser quoad her 
share, an<%will not be divided between such issue and the 
surviving 


It is saidf indeed, that, by giving to the issue one-half of 
the share which belonged to their mother, the rule is satis- 
fied which requires that the issue of a person deceased shall, 
in all cases, represent their ancestor ; for it is argued that 
the issue ; still take one-fourth by representation, notwith- 
standing jtihat the other fourth goes to the surviving sister, 
who constitutes, together with such issue, one heir to their 
common ancestor. This, however, is a fallacy ; the rule is, 
* ‘ that the lineal descendants in infinitum of any person 
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deceased shall represent their ancestor, that is, shall stand 
in the same place as the person himself would have done 
had he been living ” (m). Now, in what place would the 
deceased daughter have stood had she been living ? Would 
she have been heir to one-fourth only, or would she not 
rather have been heir to the entire moiety ? Clearly to the 
entire moiety, for had she been living, no descent of her 
moiety would have taken place ; if, then, her issue are to 
stand in the place which she would havo occupied if living, 
they cannot so represent her unless they take the whole of 
her share. 

But it is said, again, that the surviving daughter may have 
aliened her share ; and how can the descent of her decoased 
sister’s share be said to be traced from the purchaser, if tho 
survivor, who constitutes a part of the purchaser’s heir, is to 
take nothing ? The descent of the whole, it is argued, can- 
not be considered as traced over again on tho deceaso of 
any daughter, because tho other daughter’s moiety may, by 
that time, have got into the hands of a porfoct stranger. 
The proper reply to this objection seems to be, that tho 
laws of descent were prior in date to the liberty of aliena- 
tion. In ancient times, when the rules of descent #ere 
settled, the objection could scarcely have occurred. Estates 
t ail were kept from alienation by virtue of the statute Be 
Bonis for about 200 years subsequent to its passing. Alights 
of entry and action were also inalienable for a vej/y much 
longer period. Reversions expectant on estates of /freehold, 
in the descent of which the same rule of tracing/ from the 
purchaser occurred, could alono have afforded an instance 
of alienation by the heir ; and the sale of reversions appears 
to have been by no means frequent in early times. In addi- 
tion to other reasons, the attornment then required from the 
particular tenant on every alienation of a reversion operated 
as a check on such transactions. It may, therefore'^ be safely 
asserted as a general proposition, that on the decease of any 
coparcener, the descent of whose share was to be traced 
from the purchaser, the shares of the other coparceners 


(i m ) 2 Black. Com. 21G. 



604 


APPENDIX. 


had not been aliened ; and to have given them any part of 
their deceased sister’s share, to the prejudice of her own 
issue, would have been obviously unfair, and contrary to the 
natural meaning of the rule, that “ every daughter hath 
a several stock or root ” (n). If, as we have seen, the rule 
remained the same with regard to estates tail, notwithstand- 
ing the introduction of the right of alienation (o), surely it 
ought still to continue unimpaired, now that it has become 
applicable to estates in fee, which enjoy a still more perfect 
liberty. Buies of law which have their foundation in natural 
justice, should ever be upheld, notwithstanding they may 
have become applicable to cases not specifically contemplated 
at the time of their creation. 

(m) Go. Litt. 164 b. 

(o) Doe v. Whichelo , 8 T. R. 211 ; ante, p. 696. 
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Referred to, note (?) to p. 146. 


It has been remarked that the author differs from the view 
of the Court of Exchequer Chamber in the case of Lord 
Dunraven v. Llewellyn (a), without stating his reason (b). 

In that case the Court held that there was no general 
common law right of tenants of a manor to common on the 
waste ; but the author remarked that, in his humble opinion, 
the authorities cited by the Court tend to the opposite con- 
clusion (c). The judgment of the Court is as follows : — / 

i 

“ The question in this case is, whether my brother Platt The judg- 
“ was right in rejecting evidence of reputation, offered on ment * 

* ( the trial before him, to show tho title of the lord of the 
“ manor of Ogmore to certain lands within the ambit of tho 
“ manor. 


“ The evidence was that there were very many lands and 
“ tenements held of the manor, the tenants whereof, in 
“ respect of those lands, had always exercised lights of 
u common for all their commonable cattle on a certain waste 
u adjoining to which was the locus in quo ; and that the 
“ deceased persons, being such tenants an dJ exercising 
4t rights ante litem mo tarn , declared that the jocus in quo 
< * was parcel of the waste. Another description^ evidence 
“ was, that certain deceased residents in the manor had 
“ made similar declarations. No evidence was 4nven of the 


(a) 15 Q. B. 791. 

(5) Six Essays on Commons 
Preservation, Essay 3, by Mr. F. 
O. Crump, p. 188. 

(e) Ante, note (?) to p. 146. The 
reader is now referred to the cases 
of Smith v. Earl Broumlow , L. R., 


9 Eq. 241, and Warrick v. Queen's 
College, L. R., 10 Eq. 105, 12? * 
affirmed, L. R., 6 Ch. Ap. 716 
Bette v. Thompson , L. R., 6 Cl 
Ap. 732 ; E all v. Byron , 4 Ch. I 
667. 
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“ exercise of the rights of those tenants over the locus in 
“ quo . My brother Platt rejected the evidence, and, we 
“ think, rightly. 

“ In the course of the argument we intimated our opinion 
“ that the want of evidence of acts of enjoyment of the 
11 rights did not affect the admissibility of the evidence, but 
“ only its value when admitted. We also stated that no ob- 
“ jection could be made to the evidence on the ground that 
“ it proceeded from persons who had not competent know- 
“ ledge upon the subject, or from persons who were them- 
“ selves interested in the question. The main inquiry was 
“ whether this was a subject of a sufficiently public nature 
“ to justify the reception of hearsay evidence relating to it. 

“ If this question had been one in which all the inhabit- 
“ ants of the manor, or all the tenants of it, or a particular 
“ district of it, had been interested, reputation from any 
“ deceased inhabitant or tenant, or even deceased residents 
“ in the manor, would have been admissible, such residents 
“ having presumably a knowledge of such local customs; 
“ and if there had been a common law right for every tenant 
“ on the manor to have common cn the wastes of it, reputa- 
“ tion from any deceased tenant as to the extent of those 
“ wastes, and therefore as to any particular land being waste 
“ of thb manor, would have been admissible. But although 
“ theremre some books which state that common appendant 
“is of common right, and that common appendant is the 
‘ 1 commol law right of every free tenant in the lord’s wastes ; 
“ for examble, note (l) to Mellor v. Spateman (d) ; Bennett 
“ v. Reeve we ) ; Com. Dig. Common (B), it is not to be un- 
“ derstoowthat every tenant of a manor has by common law 
“ such a right, but only that certain tenants have such a 
“ right, not by prescription, but as a right by common law, 
“ incideip to the grant. 

“ This is explained in Lord Coke’s Commentaries on the 
“ Statute of Merton (/), 2 Inst. 85. He says, ‘By this 

(d) 1 Wmfl. Saund. 346 d (6th (e) Willes, 227, 231. 

«dit.). (/) Stat. 20 Hen. HI. o. 4. 
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44 4 recital * (of that statute) 4 a point of the ancient common 
44 4 law appeareth, that when a lord of a manor (whereon 
11 4 was great waste grounds) did enfeoff others of some 
“ 1 parcels of arable land, the feoffees ad manutenend* ser- 
44 4 1 ntium socce should have common in the said wastes of 
44 4 the lord for two causes. 1. As incident to the feoff- 
44 4 ment, for the feoffee could not plough and manure his 
44 4 ground without beasts, and they could not be sustained 
44 4 without pasture, and by consequence the tenant should 
44 4 have common in the wastes of the lord for his beasts 
which do plough and manure his tenancy as appendant 
44 4 to his tenancy, and this was the beginning of common 
44 4 appendant. The second reason was, for maintenance 
4 4 4 and advancement of agriculture and tillage, which was 
44 4 much favoured in law/ The same law is laid down by 
44 Coke and Foster, 1 Roll. Abr. 396, 1. 45, tit. Common / 
44 (C), pi. 4. 

44 This right, therefore, is not a common right of all, 

44 tenants, but belongs only to each grantee, before the 
44 statute of Quia Emp tores, of arable land by virtue of 
44 his individual grant, and as an incident thereto; and it 
44 is as much a peculiar right of the grantee as one derived 
44 by express grant or by prescription, though it differs in 
44 its extent, being limited to such cattle as are kopt for 
44 ploughing and manuring the arable land grantee)', and as 
44 are of a description fit for that purpose ; whereas the 
44 right by grant or prescription has no such limits, and 
44 depends on the will of the grantor. 

44 We are therefore of opinion that this case \b precisely 
44 in the same situation as if evidence had been offered that 
44 there were many persons, tenants of the manor, who had 
44 separate prescriptive rights over the lord’s wastes ; and 
44 reputation is not admissible in the case of sue A separate 
44 rights, each being private, and depending on each sepa- 
44 rate prescription, unless the proposition can be supported 
44 that, because there are many such rights, the rights have 
44 a public character, and the evidence, therefore, becomes 
44 admissible. 
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“ We think this position cannot be maintained. It is im- 
“ possible to say in such a case where the dividing point is. 
“ What is the number of rights which is to cause their nature 
“ to be changed, and to give them a public character? 

“ But it is said that there are cases which have decided 
“ that where there are numerous private prescriptive 
“ rights reputation is admissible; and the case of Weeks v. 
“ Sparke (y) is relied upon as establishing that proposition. 
u The reasons given by the different judges in that case 
“ would certainly not be satisfactory at this day ; some put- 
“ ting it on the ground of the custom of the circuits, some 
“ upon the ground that where there was proof of the enjoy- 
“ ment of the right, reputation was admissible. Both these 
“ reasons are now held to be insufficient. It may be that 
il the evidence admitted was that of reputation from de- 
1 “ ceased commoners, which would be admissible on the same 
“ principle that the statement of a deceased person in pos- 
i 41 session of land abridging or limiting his interest is admis- 
(t sible ; but that reason does not apply to the present case, 

because the statements are used to extend, not to limit the 
4 1 rights. It was also said that the case of Weeks v. Sparke (y) 
44 had since been sanctioned by the Court of Queen’s Bench 
44 in that of Pritchard v. Powell (A), where it was held that 
44 replication was admissible to prove common between two 
44 wastes pur cause de vicinage . But the claim in that case 
44 was treated as a matter of immemorial custom (see p. 603) ; 
“ and reputation in support of a custom is admissible. 

44 We ar\of opinion, therefore, that the evidence of repu- 
44 tation offered in this case was, according to the well 
“ established rule in the modern cases, inadmissible, as it 
“ is in reality in support of a mere private prescription ; and 
“ the number of these private rights does not make them 

“ to be of a public nature. 

#- 

“ Therefore the judgment must be affirmed.” 

Judgment affirmed. 

(s) i M. & 8. 679. 


(A) 10 Q. B. 689. 
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The substance of the argument of the Court appears to be 
this : Common appendant is not a right of all tenants, but 
only of certain of the tenants, namely, the tenants of arable 
land ; and being the individual right of some, and not the 
general right of all, it is not of so public a nature as to war- 
rant the admission of evidence of reputation concerning it. 

The authorities cited are : — 

1. Note (Z) to Mellor v. Spateman (*). This is as fol- Serieanfc 
lows : — “ Common appendant ; being the common law right Williams' 
“ of every free tenant of a manor on the lord’s wastes (Com. 

“ Dig. tit. Common (B)), is confined to such and so many 
‘ 1 cattle as the tenant has occasion for, to plough and manure 
u his land, in proportion to the quantity thereof.” 

2. The case of Bennett v. Reeve ( k ). It is there said — Bennett v. 
“ The reason for common appendant appears to be this, that 

“ as the tenant would necessarily have occasion for cattle, 
u not only to plough but likewise to manure his own land, 

“ h© must have some place to keep such cattle in whilst the 
lt com is growing on his own arable land, and therefore of 
“ common right (if the lord had any waste) ho might put 
“ his cattle there when they could not go on his own arable 
“ land. This is a simple and intelligible reason, for this 
11 custom, and is said to be the reason in Co. Litt. 122 a.” 

3. Comyns’ Digest, tit. Common (B). It is theife said — ComyW 
“ Co mm on appendant is of common right. 1 Roll. 396, 1, 44. 

“ For if a man had. enfeoffed others, before they^tatuto of 
il Quia Emptores Terr arum , of lands parcel of /ins manor, 
li the feoffees should have common for their Commonable 
li cattle 'within the wastes, &cv of the lord, as ^incident to 
“ their feoffment. 2 Inst. 85, 6, per 2 J. ; 1 Roll*. 396, 1. 45 ; 

“ 4 Co. 37.” \ 

The last authority is Lord Coke’s Commentary on the 
Statute of Merton, which is set out at length in the judg- 
ment of the Court. 


The subsfcanoe 
of the argu- 
ment of the 
Court. 


(i) 1 Wmfl. Saund. 346 d. (6th edit.). (A) Willes, 227, 231. 
W.B.P. R R 



APPENDIX. 


Admitted 

exceptions. 


The rule. 


It is admitted that common appendant cannot belong to 
any but arable land. It cannot belong to a house, as such, 
exclusive of any yard or place for cattle, nor can it belong 
to ancient meadow or pasture, nor to an ancient wood (l), 
nor to the bed of a river, nor, it is presumed, to the soil of 
a highway, nor to mines and minerals, of all which there 
may be tenants. All these are admitted exceptions. But 
the admission of an exception is not necessarily the destruc- 
tion of a rule. And it is submitted that, as a rule, in the 
times of the Normans, all tenants were tenants of arable 
land, that the meadow and pasture lands were subservient to 
the arable, that by land was primarily meant arable land, 
that the exceptions depend simply on the nature of their 
subject-matter, and that the rights of the owners of arable 
land in a manor were the rights of the whole agricultural 
public in that manor, and, as such, of a sufficiently public 
nature to make reputation properly admissible in questions 
concerning them. 


A tenant in former times required a house to live in, 
arable land for his maintenance, pasture for his cattle, acorns 
for his pigs, and wood for fuel and repairs. Accordingly, 
in the argument in Ilill v. Orange (m), it is said, “ Every- 
“ thmg is placed in writs by the rule of the register accord- 
“ ing to its dignity ; for which reason a messuage is placed 
“ befolte land, and land before meadow, and meadow before 
“ pastille, et sic de similibus. And everything is ranked 
“ and distinguished in dignity according to its necessary use 
'or to have a house for a man to dwell in, and to 
body against the coldness and inclemency of the 
ire necessary than to have land to plough for 
“ bread; Aid to have land for bread is again more neces- 
“ sary that to have meadow for hay for cattle ; and to have 
“ meadow/ for hay, which will serve the whole year, is more 
“ necessary than pasture, et sic de similibus .” Here it is 
said that land is for bread. By “land ” is meant “ arable 
land,” according to the well-understood meaning of the 


“ in life ; 
“ defend 
“.air, is 


(/) See Earl of Sef ten v. Court , ( 01 ) Plowd. 164, 169. 

6 B. & 0. 917, 922. 
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word in ancient times. And the land was for bread. The land was 
Every tenant took land becauso he desired to live upon the * or bread, 
corn it grew. Meadow, pasture or wood, without arable 
land, was of no use, and therefore not taken alone. The 
meadow and pasture were required to support the horses, 
cattle and sheep, by means of which the land was tilled and 
manured, and the woods in those days were chiefly valuable 
as affording sustenance for the pigs. Porci inannulati , or 
unrung pigs, are the objects of frequent animadversion in 
sundry old court rolls (w). In Domesday Book the meadow In Domesday, 
land is frequently measured by ploughs. Thus in Ken- Measured by 
sington (Chenesit) there was land to ten ploughs, meadow ploughs, 
for two ploughs, pasture for the cattle of the village, and 
pannage for two hundred hogs (o). By “ meadow for two 
ploughs ” was meant so much meadow as would support the Moadows 
oxen necessary for two ploughs (p). So in the ancient i^ nfifedto 
Saxon grants ( q ), and also in the Norman grants made prior 
to tho statute of Quia Emptores (r), meadows and pastures 
are mentioned with other appurtenances as belonging to the 
land ( 5 ). So in the Abbreviatio Placitorum it is recorded 
that in Michaelmas term, 2 John, Walter de Witifeld re- 
covers his seisin of twenty acres of pasture and forty acres 
of wood belonging to his free tenement f 


The land was measured amongst the Saxons by hides and Hides and 
yard lands ( virgata ), of which four usually went to a hide. y ard lands, 
Thus the Saxon Chronicle, in speaking of DomesdAy, says, 

— “ So very narrowly, indeed, did he commission them to 
trace it out, that there was not one single hide! nor yard 
land , "nay, moreover (it is shameful to tell, Ahough he 
thought it no shame to do it), not even an oxl nor a cow, 
nor a swine was there left, that was not set dl wn in his 


(n) See those of the manor of 
Wimbledon. 

( 0 ) Bawd wen’s Translation of 
Domesday, Middlesex, p. 25. 

(p) Sir H. Ellis ’s Introduction 
to Domesday, vol. 1, pp. 103, 
149, n. (4). 

(2) Sharon Turner’s Anglo- 
Saxons, vol. 2, pp. 555, 556. 


(r) Stat. 18 Edw. I. e. 1. 

(*) Mad. Form. Angl. No. 288, 
p. 178 ; No. 296, p. 181 ; No. 298, 
p. 182 ; No. 338, p. 257 ; No. 360, 
p. 274 ; No. 362, p. 275 ; No. 864, 
p. 276 ; No. 580, p. 328. 

(*) Abbreviatio Placitorum, p. 
27. See also Hil. 4 John, p. 37. 
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plowlands 
and oxgangs. 


Gain and 

tillage 

synonymous. 


writ ” (u). A hide land was supposed to be as much arable 
land as would maintain a family. It was accordingly called 
familia by the Venerable Bede (x), though in some rare 
cases the term “ hide ” appears to have been applied to 
pasture and wood (y). But amongst the Normans lands 
were measured by plowlands (carucatce) and oxgangs 
(bovatce), terms exclusively applicable to arable land, a 
plowland being as much as a plough could till, and an ox- 
gang as much as an ox-team could till ( 2 ). A writ for an 
oxgang of marsh was held ill, “ because an oxgang is always 
of a thing which lies in tillage ” (a). Though, as Lord 
Coke observes (5), “a plowland may contain a messuage, 
wood, meadow, and pasture, because that by them the plow- 
man and the cattle belonging to the plow are maintained.” 
Gain and tillage were synonymous terms, gaigner signifying 
to till and gainure tillage. So beasts of the plough and 


' (m) Sax. Chro. Anno 1085, p. 

289, Ingram's edit. The learned 
translator puts “ yard of land,” 
which he explains to he the fourth 
part\of an acre ; hut the expres- 
sion us jy/ibe Ianbep, yard 
land, Which comprised several 
aores, varying in different places. 
Gibson lightly translates the pas- 
sage thua: “ ut neunieaesset hyda 
aut virga\terra .” Gibson’s Sax. 
Chron., 

(x) Co.Lkt.69a; SirH., Ellis's 
Introduotio^o Dqpiesday, vol. 1, 
p. 145. 

(y) Sir H. JEHlis's Introduction 
to Domeada^l vol. 1, p. 148. 

(*) Ibid, yfcl. 1, p. 156. Lord 
Coke, however, says that an ox- 
gang was as much as an ox could 
till. 

(a) Fits. Abr. tit. Briefs, 241. 
The learned editor of Go. Litt. 
erroneously supposes that the writ 
was held ill v on account of the un- 
certainty of the term oxgang; Co. 
Litt. 69 a, n. (s). And he further 


adds, “ See infra, a like case as to 
the uncertainty of virgata .” The 
case referred to appears to be that 
mentioned by Lord Coke in Co. 
Litt. 69 a — “ A fine shall not be 
received de und virgatd terra, for 
the uncertainty ; vide 39 Hen. VI. 
8.” But on reference to the Year 
Book it will be found that all 
that was decided was, that if a 
grant .was anciently made of two 
virgates of land,, on which two 
messuages have since been built, 
and part of which has since been 
converted into meadow, pasture 
and wood, the deed of grant must 
be pleaded in its terms, and the 
land demanded by the names 
appropriate to its present state 
of messuage, land, meadow, pas- 
ture and wood, the change being 
alleged. And in Sheppard’s 
Touchstone, p. 12, bovata and vir~ 
gata are both mentioned amongst 
the proper terms to pass land by 
fine. 

(5) Co. Litt. 69 a. 


o 





cattle, which tilled and manured the land, were exempt from 
distress if any other could be found (c). And the ancient Distress, 
law with respect to tithe corresponded with this state of Tithes, 
things. As a rule, every kind of produce was titheable. 

But no tithe was payable for grass used for the agistment 
or feeding of any cattle or sheep employed in tho tillage or 
manurance of arable land within the parish ; because the 
parson thereby got better tithes from the arable land (<f). 

The pasture land was thus treated by law as subservient to 
the arable, and excused from tithe on the ground that it 
tended to make the arable land more profitable. 

The statutes of Merton ( e ) and Westminster the second (f) The Statutes 
treat tenants entitled to common appendant as a well-known 
olass, the former speaking of them as feoffees, the latter minster the 
as tenants or tho lord’s men. Both statutes relate only to 80C0m ** 
common of pasture, that being a right, and tho only right, 
always given by the law ; and the latter statute oxprossly 
excepts common of pasture claimed by any one in any other 
manner than of common right ho ought to have, u alio modo 
qudm de jure commani habere deberet .” By those statutes 
the lord was enabled to improve his wastes, provided he left 
sufficient common for the tenants. 

The tenants exercising theso rights of common were often The lord’s 
called generally the lord’s freemen. Thus in t^he reign * roemen ' 
of King John, Amauricus Comes llebraicarum grants to a 
tenant as to his freeman, for his service and homage, a yard 
land, with a messuage to the same land belonging, and with 
all its appurtenances, to hold of him and his^ heirs to the 
tenant and his heirs at a certain rent; “ana I will,” the 
deed proceeds, “ that he shall have common ii) my town of 
M. like my other freemen ( sicut alii liberi mei\ homines ) in 
woods and waters and pastures and ways and paths ” (y). 

So, in the second year of the reign of King John, the men 
of Prunhull , in Sussex, complain that the abbot of Battle 

(c) Com. Dig. tit. Distress (C) ; (/} Stat. 13 Edw. I. c. 46. And 

% Inst. 132. see stat. 3 & 4 Edw. VI. c. 3, s. 2. 

(d) 1 Eagle on Tithes, 289, 290. [g ) Mad. Form. Angi. No. 303, 

(*) Stat. 20 Hen. III. c. 4. p. 184. 
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and the abbot of Robertsbridge had levied a fine in the 
King’s Court of a certain marsh which belonged to their 
free tenement in Prunhull, of which their predecessors were 
seised as of right in the time of Henry the king’s father ( h ). 
So the men of Ormadan , to the number of forty, release to 
the abbess and convent of Dora their rights of common in 
certain lands (*). So, in the reign of King Henry HI., 
Richard de Stoches grants to the monks of Bruerne certain 
lands in frankalmoigne, and also grants them common of 
pasture with the other men of the same fee ( k ). The men 
are mentioned generally, not as certain particular tenants, 
but the whole of the tenants of that fee or feud. 


Land mi 
arable Ian 



The fact that when “ land ” is spoken of in legal instru- 
\ ments arable land is always understood, unless the contrary 
Vappears, shows the importance attached to arable land, and 
tends to prove that the tenants of the arable lands in a 
(manor were not merely certain individual tenants, but were 
m ancient times all the tenants as a class. When every 
tenant held and lived upon arable land, nothing could be 
more natural than that by the word “land,” arable land 
should be primarily understood. 


Exceptions. 


Commonable 

beasts. 


The exceptions to the rule, that common appendant is the 
common law right of every free tenant of a manor, depend 
simply on this, that the special nature of certain subjects 
of tenure renders common appendant inappropriate to their 
enjoyment Common appendant was the right which every 
free tenant Vf arable land had, by the common law, to de- 
pasture upon the lord’s wastes all cattle subservient to the 
tillage and panurance of such land, namely, horses, kine 
and sheep, 'which are thence called commonable beasts ; and 
the number jbf beasts to be put upon the common was as 
many as were levant and couchant upon the land, — that is, 
as many as the land was capable of maintaining on it by its 


(A) Abbreviate Plaoitorum, p. (k) Mad. Form. Angl. No. 341, 
32. pp. 268, 269. See also No. 361, 

(i) Mad. Form. Angl, No. 163, pp. 274, 276. 

p. 88. ' ' 
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produce through the winter. Common appendant could No common 

not be claimed in respect of a house without any curtilage * or a h° uae * 

or yard ; for it was truly said, “ beasts cannot be rising and 

lying down on a house, unless it be on the top of the 

house” (J). But a curtilage was supposed to belong to 

a house or cottage unless the contrary appeared (m). So No common 

common appendant could not be claimed in respect of ancient 

meadow or pasture; for the meadow and pasture itself 

helped to depasture the beasts which tilled and manured the 

arable land to which it belonged ; and meadow and pasture 

did not require beasts to till it. The tenant who had pasture 

land of his own would not require to put so many cattle on 

the lord’s wastes ; and by custom common appendant might 

be limited to a certain number of beasts (n). But the fact 

that the tenant might feed his beasts elsewhere did not 

destroy his claim to common appendant ( o ) ; and even if 

arable land was converted into meadow or pasture, the 

right to common appendant still remained, for the land 

might be ploughed up again ( p ). In some cases the meadow 

land was periodically allotted to the owners of the arable 

land in the manor, giving rise to an exceptional estate of 

inheritance peculiar to meadow land. The freohold was Lot mead. 

not in the lord, but in the tenants (g) ; and a feoffment by 

the tenant of the allotment for the time being allotted to 

him was sufficient to pass his interest in the whoie of the 

mead (r). Meadow or pasture land is then, from its nature, 

an exception to the ordinary rule which gives common 

appendant of common right to every freehold.' But such 

exceptions as these do but illustrate and con^rm the rule, 


(l) 2 Brownlow, 101 ; Scholes y. 
Hargreaves, 5 T. Rep. 46 ; Benson 
V. Chester , 8 T. Rep. 396. 

(m) Com, Big. tit. Common 
(B). 

(») 1 Rol. Abr. tit. Common (G), 
4 ; Com. Big. tit. Common (B). 

(o) Year Book, 17 Edw. III. 
34 b; 1 Rol. Abr. tit. Common 

(D), 8. 

(p) Tyrringham* t ease, 4 Rep. 


36 b, 37 b; Carr l r . Lambert , Law 
Rep., 1 Exch. 16! 

(#) Welden v. Bridgewater, Cro. 
Eliz. 421 ; Moor, j302 ; Co. Litt. 
4 a ; Rol. Abr. tit. Estate (C) . See 
also Arehaeologia, vol. 33, p. 276 ; 
▼ol. 35, p. 470 ; Case and opinion 
of Sir Orlando Brufaman, 12 Jur., 
N. S., pt. 2, p. 103 ; and tee Bate 
▼. Brownlow, 1 Keble, 876. 

(r) Co. Litt. 48 b. 
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that of common right every freeholder is entitled to oom- 
mon appendant in the lord’s wastes. 


Common ap- 
pendant net 
not be pre- 
scribed for. 


The authorities above cited from Williams’s Saunders, 
Willes’s Reports, and Comyns’ Digest (a), are strictly in 
accordance with the principles above stated. And Lord 
Coke’s Commentary on the Statute of Merton, which is cited 
at length by the Court in the judgment in Lord Dunraven 
v. Llewellyn (t\ so far from shaking these authorities, 
evidently confirms them. The Court, however, says, that 
common appendant is not a common right of all tenants , 
but belongs only to each grantee, before the statute of Quia 
emp tores, of arable land by virtue of his individual grant, 
and as an incident thereto, and is as much a peculiar right 
of the grantee as one derived by express grant or by pre- 
scription. But the principle that common appendant is not 
a peculiar right, but the common right of all tenants, is 
not only asserted by the authorities above mentioned, and 
consistent with the. language of the legislature and of 
ancient documents, but it has produced doctrines of law 
whiph are undeniable, and which turn Bolely on the dis- 
tinction that this kind of common is of common right, whilst 
other kinds are not. These doctrines are two. First, 
because common appendant is of common right, therefore 
a man ijeed no t prescribe for it (w). Lord Coke, who layB 
down this doctrine, had previously said that appendants 
are ever ®y prescription^). Mr. Hargrave, in his note, 
reconciles Vhe two doctrines thus: that u as appendancy 
cannot be without prescription, the former always implies 
the latter ; aSad, therefore, if one pleads common appendant, 
it is unnecesAry to add the usual form of prescribing” (y). 
In other woais, common appendant is not a peculiar right 
belonging t<| each grantee, but a common right belonging to 
all, and so well known to the law as suoh, that it is sufficient 
in pleading) merely to mention its name, without entering 


M Ante, p 609. Brev. 179, n. ( b ). 

(0 Ante, p 606. (*) Co. Litt. 121 b. 

M Co. I4tl 122 a; Year Book, (y) Co. Litt. 122 a, n. (2); Jen- 

21 Hen. YI.J\ 10 a; Fitz. Nat. kin v. Vivian, Popham, 201. 
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into a more minute description. Had it been a peculiar 
right belonging to each grantee, it would hare been neces- 
sary to set it out, the tenant claiming that he, and all those 
whose estate he had, from time immemorial used to place so 
many beasts of such a kind upon such a common. In this 
respect common appendant resembles the custom of gavel- 
kind and borough English, which are known to the law and 
need not be particularly described, whereas any other cus- 
tomary mode of descent requires to be particularly stated (z). 

Secondly, “If a man purchase part of the land wherein 
common appendant is to be had, the common shall be ap- Common ap- 
portioned, because it is of common right; but not so of a com- |WU, * UrUl ' 8 * ia ^ 
mon appurtenant, or of any other common of what nature tionod. 
soever ” (a). Here common appendant is distinguished from 
all other kinds of common, on the simple ground of its being 
of common right or a right given by the law. Tyrringham y s Tyrringham's 
case ( b ) turned on this distinction. The tenant thoro lost ***** 
his common by claiming it as annexed to meadow and pasr 
ture : whereby was understood ancient meadow and pasture, 
to which, as we have seen (c), common cannot be appendant . 

Common may, however, by a grant or prescription, be 
appurtenant to meadow and pasture ; and such in this case 
it was held to be. The owner of part of the land over 
which the common was claimed, purchased the promises in 
respect of which it was claimed, and then demised /them to 
the plaintiff, who put in two cows into the residue of the 
land over which the right, of common had exited. The 
defendant, who was the farmer of the owner of/ this land, 
with a little dog drove out the cows ; and it was held that 
he was justified in so doing. By the union ol part of the 
land wherein the oommon was to be had witll the premises 
in respect of which it was to be had, the enjjbire right of 
common was destroyed, because it was meyly common 
appurtenant . “ Forasmuch as the Court resolved that the 

common was appurtenant and not appendant , anjd so against 
common rights it was adjudged that by the said purchase 
all the common was extinct ”(</). Common appurtenant is Common 

(c) Ante, p. 616.- ) 


(a) Bao. Abr. tit. Customs (H). 

(a) Co. Litt. 122 a. 

(b) 4 Rep. 36 b. 


(d) 4 Hep. 38 a. 



618 


APPENDIX. 


appurtenant 
is 4 * against ” 
common 
right. 


against common right because it depends upon a special 
grant, either expressed or implied from long usage ; and the 
law accordingly allows it to fail altogether whenever it can- 
not be exercised in its integrity. But common appendant, 
being of common right, a right common to every free- 
holder, is favoured by the law, and allowed to be appor- 
tioned on the union of the tenements in respect of which it 
is claimed with part of the lands over which the right is 
exercised. Had the common been appendant in Tyrring - 
hands case , it is clear that the Court would have held the 
plaintiff justified in putting in an apportioned number of 
cattle on the residue of the lands over which the right of 
common originally existed. 


Common 

fields. 


These considerations would probably be of themselves 
.sufficient to show that the proposition laid down in books of 
authority, that common appendant is the common law right 
of every tenant of freehold lands, is as accurate as any 
general proposition can be, and is not to be explained away 
into a number of distinct and peculiar grants, made only to 
certain tenants individually. The Court in Lord Dunraven 
v. Llewellyn assumes as a fact that such grants were actually 
made in the case before it, according to the explanation 
given by Lord Coke. And in many cases it may be taken 
as historically true that such grants were made. But rights 
of common were far more important in ancient times than 
they are at present (e), and in many places in England they 
appear to\have existed long before the feudal rules of 
tenure were introduced by the Normans. Lot meads, in 
particular, wtere of Saxon or German rather than of Norman 
origin. Ana there is reason to believe that the rights of 
common ovar common field lands, about which the Court 
of Exchequer, in the twenty-seventh year of the reign of 
Queen Elizabeth, confessed themselves “ at first altogether 
ignorant” (I/), were at least of Saxon, if not in many cases 


(#) See Md Beale’s suggestive Trin. 4 John, p. 40; Easter, 7 & 8 
Essay on GonLmons Preservation, John, p. 51. 

Essays, p. 100 ; Abbreviate Fla- (/) Sir Miles Corbet's ease , 7 
citorum, Mich. 4 John, p. 36; Rep. 5 b. 
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of ancient British origin (y). Agriculturists were not then 
very enterprising. An “ assart,” or reclamation of waste, Assart, 
was of rare occurrence (/*). The British cultivators were 
often left by the Saxon conquerors, and the Saxons by the 
Normans ; and each retained their ancient customs, which 
by degrees grew up into rights (»). The Norman lawyers 
applied as best they could the feudal rules of tenure to the 
state of things they found actually existing. The notions 
about property were then unripe ( k ). So long as a man 
could feed his horse or his cow on the waste, put his hogs 
into the woods to grub for acorns, and cut timber for fuel 
or repairs, it was not of the slightest consequence to him 
whether the property in the wastes and woods was in himself 
or in somebody else. In Domesday, as we have seen, woods 
are usually measured only by the number of pigs they can 
feed. Many forests, moors and marshes, being quite unpro- 
fitable and often inaccessible, do not appear to have been 
taken into account. When it became necessary that they 
should have some legal owner, the lord of the manor was 
the only person in whom the ownership could be considered 
to vest. But the right of a tenant of arable land to put his 
cattle on the waste probably existed in many cases quite 
irrespective of any actual grant. The tenant and his rights 
were there already, and the feudal law adapted itselx to the 
existing circumstances, giving to the lord the property in 
the waste, and to the tenant the right of taking the herbage. 

by the mouths of his cattle. ^ 

/ 

The following passage from Maine’s Ancient Law (/) Maine on 
illustrates the sort of change that probably took place. 
Speaking of the rule of primogeniture he Says : — “The 

( g ) See Archeeologia, vol. 34, Domesday, vol. 1, jp. 102. 

p. Ill, vol. 37, p. 383. See also (i) 1 Sharon Turner’s Anglo- 
post, as to the Welsh custom of Saxons, 324, 325 ; 2 ib. 542, 543; 

oo-tillage. The Saxon term “yard Palgrave’s Rise and Progress of 

land’ ’ is, according to the author’ s the English Commonwealth, voL 

experience, generally applied to 1, pp. 26, 27, 28, 38, 77. 
l« ynd« in oommon fields. (k) See Palgrave, vol. 1, pp. 71 

(h) Essarts, or assarts, are men- etseq. ^ 

tioned but rardy in Domesday. (1) P. 237, 1st edit. 

Sir H. Ellis’s Introduction to 



620 


APPENDIX. 


u ideas and social forms which contributed to the formation 
“ of the system were unquestionably barbarian and archaic; 
“ but as soon as courts and lawyers were called in to inter- 
“ pret and define it, the principles of interpretation which 
“ they applied to it were those of the latest Roman juris- 
“ prudence, and were therefore excessively refined and 
“ matured. In a patriarchally governed society, the eldest 
“ son may succeed to the government of the- agnatic group, 
“ and to the absolute disposal of its property. But he is 
“ not therefore a true proprietor. He has correlative duties 
“ not involved in the conception of proprietorship, but quite 
u undefined and quite incapable of definition. The later 
“ Roman jurisprudence, however, like our own law, looked 
“ upon uncontrolled power over property as equivalent to 
\ u ownership, and did not, and in fact could not, take notice 
\ “ of liabilities of such a kind that the very conception 
1“ of them belonged to a period anterior to regular law. 
r The contact of the refined and the barbarous notion had 
V* inevitably for its effect the conversion of the eldest son 
Vinto legal proprietor of the inheritance. The clerical and 
“^ecular lawyers so defined his position from the first ; but 
“ i was only by insensible degrees that the younger brother, 
“ from participating on equal terms in all the dangers and 
“ enjoyments of his kinsman, sank into the priest, the soldier 
“ of fortune, or the hanger-on of the mansion. The legal 
“.revolution was identical with that which* occurred on a 
“ smallersscale and in quite recent times through the greater 
“ part of \the Highlands of Scotland. When called in to 
“ determine the legal powers of the chieftain over the 
“ domains which gave sustenance to the clan, Scottish juris- 
“ prudence Aad long sinoe passed the point at which it could 
“ take notice of the vague limitations on completeness of 
“ dominion imposed by the claims of the clansmen, and it 
“ was inevitable therefore that it should convert the patri- 
“ mony of /many into the estate of one.” 

Wales. A changfe of a somewhat similar nature appears to have 

taken pla$e in the principality of Wales. The land in 
dispute ip| the case of Lord Dunraven v. Llewellyn was 
situate in ^he county of Glamorgan in Wales. Wales, as is 
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well known, was conquered by King Edward the First, 
who, by the Statutum W allice, 12 Edw. I., sometimes called 
the Statute of Rhuddlan, subjected a great part of it, prin- 
cipally the northern portion, to English law (m). Before 
this time large tracts of land had doubtless been given to 
Englishmen, who vanquished the natives and took their 
lands. But the rest of Wales was governed by its own laws 
and customs, of which copies and translations were published 
in the year 1841, under the direction of the Commissioners 
of Public Records. In one of these it is thus provided : — 
44 Three things that are not to be done without the permission 
44 of the lord and his court : building on a waste, ploughing 
44 on a waste, and clearing wild land of wood on a waste; and 
44 there shall be an action for theft against such as shall do 
44 so, because every wild and waste belongs to the country and 
44 kindred in common , and no one has a right to exclusive 
44 possession of much or little of land of that kind ” (n). 
Again, it is said that 44 every habitation ought to have a 
44 bye road to the common waste of the 4 trev’ or vill ,, (o'). 
So an oak, a birch or a witch elm could not be cut without 
the permission of the country and lord (p); but any person 
might take fuel from a decayed or hollow tree (g). As land 
was inalienable, and descended equally amongst all the sons, 
the landowners in the same place were probably un most 
cases of kin to one another. Hume says in his History of 
England (r), speaking of the time of the conquest by Edw. I. 
— 44 The rude and simple manners of the natives, as well 
44 as the mountainous situation of their country/ had made 
44 them entirely neglect tillage and trust to pasturage alone 
44 for their subsistence.” This statement, however, appears 
too sweeping. The wars in which they were Wien engaged 


(m) See 1 BL Com. *93, 94; 
Hale’s Hist, of Common Law, 
pp. 248 et seq. ; 2 Beeves’s Hist. 
Bug. Law, oh. 9, p. 92. 

(n) Cyvreithiau Cymru, Welsh 
Laws, bk. 13, oh. 2, No. 101, p. 
655, fol. edit, by Beoord Commis- 
sioners. 


(o) Welsh Law4, bk. 9, oh. 25, 
No. 8, p. 525, fol. edit, by Beoord 
Commissioners. 

( p ) Ibid. bk. 13, ch. 2, No. 23$. 
(g) Ibid. bk. 10, oh. 7, No. 9 ; 

bk. 18, oh. 2, No. 102. 

(r) VoL 2, pp. 240, 241, 
edit. 1802. 


4 



APPENDIX. 


were more probably tbe cause of their neglect of tillage. 
Many of their ancient laws relate to agriculture ; their 
lands appear to have been cultivated by a system of co- 
tillage, the land when ploughed being divided into twelve 
parts — the first for the ploughman, another to the irons (s), 
another to the driver, another to the plough, and the rest to 
the owners of the eight oxen that formed the team (/). Co- 
tillage of waste is elsewhere said to be one of the immu- 
nities of an innate Cymro or Welshman (m), and without 
co-tillage it is gravely said no country can support itself 
in peace and social union (#). No trace appears, so far as 
the author has been able to discover, of any mere right of 
common of pasture, according to the notions of English 
law. At the time of the conquest, Llewellyn, the native 
prince, granted four “ Ganeevs,” or four hundred trevs or 
yills, to the king, besides other lands ; and in the document 
by which this grant was effected the king grants that all 
holding lands in the four cantrevs and other lands aforesaid 
which our lord the king holds in his own hands (except 
those to whom the king shall refuse to do this favour), shall 
ho^d them as freely and fully as before the war they were 
accdqtomed to hold, and shall enjoy the same liberties and 
customs which before they were accustomed to enjoy ; so 
that thev, who held of the prince, for the future shall hold 
those lands of the king and his heirs by the accustomed 
services (W). This grant was substantially carried out by 
the Statute of Wales before mentioned. But the alteration 
made by the introduction of writs similar to those then used 
in England\of necessity led to a system of law conformable 
to those wril*. Amongst other writs specifically introduced 


(a) Compare II Ellis’ s Introduc- 
tion to Domesday, p. 266, where 
it appears that certain tenants 
were bound to furnish irons for 
the lord’s ploughs. 

(t) The Venj&dotian Code, bk. 3, 
oh. 24, par. ji t p. 163, foL edit, 
by Record Commissioners. 

(u) Welsh Laws, bk. 13, ch. 2, 


No. 83, p. 651, fol. edit. 

(x) Ibid. bk. 13, oh. 2, No. 46, 
p. 638. 

(y) Articulorum pads cum rege 
Angliee ratificatio per Lleweli- 
num principem W alii®, aj>. 1277, 
Rymer’s Foedera, vol. 2^ pp. 
—90. 
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by the statute, was the writ of novel disseisin of oommon of Writ of novel 
pasture. This writ, as given by tho statute, is in the fol- di8flei8in °J 
lowing form : “A. complains to us that B. and C. unjustly ^5^ ° 
if and without judgment disseised him of common of pas- 
u ture, which belongs to his free tenemont in such a vill, 

“ or another if the case requires it, after the peace pro- 
il claimed in Wales in the twelfth year of our reign ” ( 2 ). 

This form of writ is similar to that given in Fitzherbert’s 
Natura Brevium(a) y and “lieth,” as ho says, “where a man 
“ hath common of pasture appendant or appurtenant to his 
“ manor, or house or land, which he hath for term of life, 

“ or in fee simple or in fee tail ; if ho be disturbed of his 
“ common, so that he cannot take it as he ought to do, he 
“ shall have an assize of novel disseisin thereof.” A Welsh- 
man, therefore, who had been disturbed in his enjoyment 
of the common wastes, would have had no remedy but to 
sue out this writ. ( 

The nature of the remedy ascertained to an English lawyer The remedy 
the nature of the right. The common now belonged to the asocr tamed 
tenement. The refined distinctions between appendant and 
appurtenant are not noticed in the writ, and were probably 
the work of a later age. But here was an incorporeal tene- 
ment only, belonging to a corporeal one. The writ, as Fitz- 
herbert remarks, does not say that the claimant is disseised 
of his freehold , as was done in the case of land, but only 
of his common of pasture f . belonging to his freehold f b). 

Here was an end of any claim to the soil of tho 
the tenants who had been accustomed to put 
the waste had their rights defined more 
before, but narrowed also to fit the definition, 
to have been the actual origin of common 
parts of the principality of Wales ; and if this be so, that 
right, in that country at least, has had its origin, not in a 
number of actual separate grants made by the ’ord to cer- 
tain tenants, but in the adaptation of the an dent rights 

(z) P. 866 of fol. edit, by Record (b) Fit z, Nat. Brev. vol. 2, p. 

Commissioners . 179. 

(a) Vol. 2, p. 179. 
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County of 
Glamorgan 
not granted 
lewcllyn. 


Conquered by 
Robert Fits- 
hamon. 


Subjooted to 
tbe laws of 
England. 


of the freeholders as a class to the remedies prescribed by 
English law. 


The county of Glamorgan, in which the lands in dispute 
in the case of Lord Dunraven v. Llewellyn were situate, 
does not appear to have been comprised in the grant made 
by Prince Llewellyn to King Edward I. (c). The lordship 
of this county appears to have been acquired by the crown 
from Anno, Countess of Warwick, whose daughter married 
Richard, Duke of Gloucester, afterwards Richard III., King 
of England. Anne, Countess of Warwick, was a descendant 
of one Robert Fitzhamon, (a great lord and kinsman of 
William the Conqueror,) who acquired the lordship of 
Glamorgan by conquest from the Welsh, in the fourth year 
of the reign of King William Rufus, and who gave the 
castle and manor of Ogmore to William de Londres, knight, 
in reward for his services (d). And by a statute of the 
reign of King Henry VIII. (*), it was provided that after 
tlio feast of All Saints then next coming, justice should be 
ministered and executed to the king’s subjects and inha- 
bitants of the said county of Glamorgan, according to the 
laws, customs and statutes of the realm of England, and 
after no Welsh laws, in such form and fashion as justice was 
miniBteved and used to the king’s subjects within the three 
shires of North Wales. This statute preserved the equal 
descent amongst all the sons then prevalent in Wales (/), 
which, hc^wever, was abolished by a subsequent Act of the 
same 


In the cate of Lord Dunraven v. Llewellyn , the lord who 
claimed the mnd in dispute as part of the waste tendered, as 
we have see/, evidence of reputation— that so it was consi- 
dered by th<) commoners. This evidence was rejected, and 


(c) See an P interesting article 
on the poli ioal geography of 
Walee by Hq.iry Salusbury Mil- 
man, Esq., in the Arohmologia, 
voL 38, p. lflU 

(rf) StredliAg’aWinning of Gla- 
morgan from the Welsh, printed 
in Caiedoo, of Llanoanran’a His- 


tory of Wales, A.D. 1774, pp. 
"L, xxvi., xxix., mi. 

Stat. 27 Hen. VIII. o. 26, 

s. 14. 

(/) Stat. 27 Hen. Vm. o. 26, 
a. 36. 

(y) Stat. 34 & 36 Hen. VZH. 
c. 26, as. 91, 128. 
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the commoners were not considered as a body or class, 
because certain tenants only — namely, the tenants of arable 
lands — have by law a right to common appendant. If, how- Modus, 
ever, the dispute had been between the rector of the parish 
and an occupier of arable land, with respect to a parochial 
modus payable in lieu of great tithe, evidence of reputation 
would have been dearly admissible (A). And yet tho ques- 
tion would have been one which did not concern every 
occupier of land in the parish, for tho occupier of pasture 
land paid no great tithe. The titho of agistment of pasture 
was a small tithe only (t). This exception, however, arising 
as it did from the nature of the subject of occupancy, did not 
prevent the other occupiers from being treated as a class. 

So in the case of common appendant, the exceptions which 
arise from the nature of certain holdings should not pre- 
vent the claimants, who all claim under one common title 
— namely, a right given by tho law itsolf — from being 
considered as a class of persons, with respect to whose 
rights evidence of reputation is admissible. 


If the commoners who claimed common appendant for 
their commonable beasts had claimed by the custom of tho 
manor a right to put on the waste beasts not commonablo, 
such as geese and pigs, evidence of reputation would have 
been admissible on tho ground that a custom was in dis- Custom, 
pute (k). But such evidence is admissible in tho cose of -a 
custom solely ow the ground that a custom affect* a class or 
body of persons in a particular place (l). Can it be said 
that the commoners are less a class when the custom of the 
manor coincides with the common law, which id tho general 
custom of the realm, than when it differs from it ? 

It may be said that Cl amon appendant at the present Extinguish* 
day is comparatively rare, that many such rights have now 
become extinguished, and, that, supposing a si) glo right to 


(A) Whits ▼. Lisle, 4 Mad. 214, 
225. 

{») 1 Eagle on Tithes, 44. 

(A) DamereU v. Protheroe, 10 
Q. B. 20 ; Prichard ▼. IbweU, 10 

W.B.P. 


Q. B. 589, 803, as explained la 
Lord Dwiravcn r. Llewellyn, ante, 
p. 608. 

(/) Jones ▼. ^ 10 Q. B. 581, 

583, 620, 636. 

8 8 
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romain in a manor, ought evidence of reputation to be given 
in support of it ? The answer is, that this depends upon 
tho manner in which the claimant frames his claim. He 
may choose to rely on his continuous enjoyment of the 
right of common in respect of his tenement, or he may 
claim the benefit of the provisions, with liability to the 
limitations, of the Prescription Act (m) ; but he will not then 
bo able to avail himself of the former exercise of similar 
rights in respect of other tenements holden of the same 
manor. If, however, he claim his common as appendant, 
there seems no reason why, in relying on a general right, 
he should not liavo the benefit of evidence of reputa- 
tion as to similar rights once existing but now extinct. 
Reputation is admissible as to tho boundaries of a manor, 
and none tho less though the manor as such has ceased to 
exist (n). Tho cesser, therefore, of any general right ought 
Jiot to prevent the admission of evidence of reputation as 
to its former existence. The cases as to customs afford an 
analogy. If all tho copyholds but one, parcel of a certain 
manor, should become extinct, the tenant of that one may, 
if ho pleases, allege a customary right of common as belong- 
ing to that tenement only(o); but in that caso he cannot 
adduce ovidenco of the enjoyment of a similar right by 
other tenants of the same manor (/>). Ho must prove the 
custom as he alleges it(y\ lie may, however, if he pleases, 
allege tho right as belonging by custom to all the customary 
tenement^ of the manor (r), and in that caso evidence as to 
the other tenements will bo admissible in his behalf ; but at 
tho same time he will exposo his claim to be met by evidence 
relating to a\y other tenement in the manor standing in the 
same situati</i as his own (5). 


(m) Stat. 2 & 3 Will. IV. c. 71, 
'ante, p. 555. | 

(») Ster l v.| Pi-ickett, 2 Stark. 
463; Doe d. Molesworth ▼. Slee- 
man, 9 Q. B. 298 ; and see Barnet 
v. Matrton, 1 Man. & Sel. 77. 

( 0 ) Bac. Abr. tit. Copyhold (E); 
Foist on ami C rack roodc's Cate, 4 
Hep. 31 b. 


(p) Wilton v. rage, 4 Esp. 71. 
(?) Dunttan v. Tretider , 6 T. 
Hep. 2. 

(r) See Potter v. North t 1 Wms. 
Saund. 346, 348 ; 1 Lev. 268. 

(«) 1 Scriv. Cop. 697, 3rd edit. ; 
Cort v. Birkbeci \ 1 Doug. 218, 
219, 223; Freeman v. Phillippt, 4 
Han. & Sel. 486, 495. 
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For these reasons the author is of opinion that the case 
of Lord Dunravcn y. Llewellyn was, on the point in ques- 
tion, wrongly decided. There was another point decided, 
namely this, that evidence of actual exercise is not essen- 
tial to the admission of evidence of reputation. With this 
decision the author has no fault to find. 


8*2 
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APPENDIX (D). 

Referred to, pp. 223, 239, 353, 534, 535, 573, 574. 


Date. 


Parties. 


Testatum. 

Considera- 

tion. 


Bargain and 
sale. 

Parcels. 


General 

words. 


Bargain and Sale , or Lease for a Year . (See p. 221.) 

This Indenture made the first day of January (a) [in the 
third year of our Sovereign Lady Queen Victoria by the 
grace of God of the United Kingdom of Great Britain and 
Ireland Queen Defender of the Faith and] in the year of 
our Lord 1840 Between A. B. of Cheapside in the city of 
London Esquire of the one part and C. D. of Lincoln’s Inn 
in the county of Middlesex Esquire of the other part 
Witnessetii that the said A. B. in consideration of five 
shillings (b) of lawful money of Great Britain to him in 
hand paid by the said C. D. at or before the sealing 
and delivery of these presents (the receipt whereof is 
hereby acknowledged) Hath bargained and sold and by 
these presents Dotii bargain and sell unto the said C. D. 
his executors administrators and assigns All that messuage 
or tenement situate lying and being at &c. and commonly 
callod or known by the name of &c. [here describe the pre- 
mises] Together with all and singular the houses outhouses 
edificos buddings barns dovehouses stables yards gardens 
orchards liYhts easements ways paths passages waters 
watercourses\trees woods underwoods commons and com- 
monable rights hedges ditches fences liberties privileges 
emoluments (commodities advantages hereditaments and 
appurtenances whatsoever to the said messuage or tenement 
lands and hereditaments or any part thereof belonging or 
in anywise appertaining or with the same or any part 
thereof now or at any time heretofore usually held used 
occupied or enjoyed [or aocepted reputed taken or known 
as part parcel or member thereof] And the reversion and 


(а) The words within brackets were latterly omitted. 

(б) Ante, p. 189. 
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reversions remainder and remainders yearly and other rents 
issues and profits of the same premises and every part 
thereof To hats and to hold the said messuage or tone- Habendum, 
ment lands and hereditaments and all and singular other 
the premises hereinbefore bargained and sold or intended 
eo to be with their and every of their rights members and 
appurtenances unto the said C. D. his oxecutors administra- 
tors and assigns from the dAy next before the day of the 
date of these presents for and during and until the full end 
and term of one whole year thence next ensuing and fully 
to be complete and ended Yielding and paying therefor the Roddcudum. 
rent of one peppercorn (c) at the expiration of the said 
term if the same shall be lawfully demanded To the intent 
and purpose that by virtue of these presents and of the 
statute for transferring uses into possession the said C. D. 
may be in the actual possession of the same premises and 
may thereby be enabled to accept and take a grant and 
release of the freehold reversion and inheritance of the 
same premises and of every part and parcel thereof to the 
said G. D. his heirs and assigns to the uses and for the 
intents and purposes to be declared by another indenture of 
throe parts already prepared and intended to bo dated the 
day next after the day of the date horeof In witness 
whereof the said parties to these presents have hereunto 
set their hands and seals the day and year first above 
written. 


The Release. A 

This Indentube made the second day of J ^nuary (d) [in Bate, 
the third year of the reign of our Sovereign Lady Queen 
Victoria by the grace of God of the United' Kingdom of 
Great Britain and Ireland Queen Defender of the Faith 
and] in the year of our Lord 1840 Between A. B. of Parties. 
Cheapside in the city of London Esquire of the first part 
C. D. of Lincoln’s Inn in the county of Middlesex Esquire 
of the second part and Y. Z. of Lincoln’s Inn aforesaid 

{ e ) Ante, p. 293. 

(<*) The words within brackets were Utterly omitted. 
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Recital of the 
conveyance to 
the vendor. 


Beeital of the 
contract for 
•ale. 


ToHtatum. 

Considera- 

tion. 


Receipt. 


Operative 

•words. 


gentleman of the third part (e) Whereas by indentures of 
lease and release bearing date respectively on or about the 
first and second days of January 1838 and respectively made 
or expressed to be made between E. F. therein described 
of the one part and the said A. B. of the other part for the 
consideration therein mentioned the messuage or tenement 
lands and hereditaments hereinafter described and intended 
to be hereby granted with the appurtenances were conveyed 
and assured by the said E. F. unto and to the use of the 
said A. B. his heirs and assigns for ever And whereas 
the said A. B. hath contracted and agreed with the said 
C. D. for the absolute sale to him of the inheritance in fee 
simple in possession of and in the said messuage or tenement 
lands and hereditaments horeinbefore referred to and herein- 
after described with the appurtenances free from all incum- 
brances at or for the price or sum of one thousand pounds 
Now this Indenture witnesseth that for carrying the 
said contract for sale into effect and in consideration of the 
sum of one thousand pounds of lawful money of Great 
Britain to the said A. B. in hand well and truly paid by 
the said C. D. upon or immediately before the sealing and 
dolivery of these presents (the receipt of which said sum 
of one thousand pounds in full for the absolute purchase 
of the inheritance in fee simple in possession of and in the 
messuage or tenement lands and hereditaments hereinafter 
describedtand intended to be hereby granted and released 
with the \appurtenances he the said A. B. doth hereby 
acknowledge and of and from the same and every part 
thereof dotW acquit release and discharge the said G. D. 
his heirs executors administrators and assigns [and every 
of them for ever by these presents]) He the said A. B. 
Hath granted bargained sold aliened released and con- 
firmed and by these presents Doth grant bargain sell alien 
release and confirm unto the said G. D. (in his actual 


(e) The reason why Y. Z. is 
made a party to this deed is, that 
the widow of C. D., if married on 
or before the 1st of January, 1834, 
may be barred or deprived of her 
dower. See ante, pp. 382, 353. 


If this should not be intended, 
the deed would be made between 
A. B. of the one part, and 0. D. 
of the other part, as in the deed 
given, p. 227. 
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possession now being by virtue of a bargain and sale to 
him thereof made by the said A. B. in consideration of five 
shillings in and by an indenture bearing date the day next 
before the day of the date of these presents for the term 
of one whole year commencing from the day next before 
the day of the date of the same indenture of bargain 
and sale and by force of the statute made for transferring 
uses into possession) and to his heirs (/) All that messuage Parcel*, 
or tenement situate lying and being at Ac. commonly called 
or known by the name of &c. [Acre describe the premises ] Genera) 
Together with all and singular tho houses outhouses wor ^ g * 
edifices buildings barns dovehouses stables yards gardens 
orchards lights easements ways paths passagos waters 
watercourses trees woods underwoods commons and com- 
monable lights hedges ditches fences liberties privileges 
emoluments commodities advantages hereditaments and 
appurtenances whatsoever to the said messuage or tene- 
ment lands hereditaments and premises hereby granted 
and released or intended so to bo or any part thereof be- 
longing or in anywise appertaining or with tho samo or 
any part thereof now or at any timo heretofore (y) usually 
held used occupied or enjoyed [or accepted reputed taken 
or known as part parcel or member thereof J And tho re- 
version and reversions remainder and remainders yearly 
and other rents issues and profits of tho same premises and 
every part thereof And all the estate right tit interest Estate, 
use trust inheritance property possession benefty claim and 
demand whatsoever both at law and in equity/ of him tho 


(/) If the deed were dated at 
any time between the month of 
May, 1841 (the date of tho statute 
4 & 5 Viet. e. 21 ; ante, pp. 216, 
223), and the first, of January, 
1845 (the time of the commence- 
ment of the operation of the Trans- 
fer of Property Act, ante, p. 2 1 6), 
the form would be as follows : — 
44 He the said A. B. Doth by these 
44 presents (being a deed of release 
44 made in pursuance of an Act of 
44 Parliament made and paused in 


“ the fourth yedfr of the reign of 
4 4 her present Mijesty Queen Vic- 
4 ‘ term intituled An Act for ren- 
dering a Release as effectual 
4 * for the Conveyance of Freehold 
4 4 Estates as a Louse and Release 
“ by the samo Parti**) grant 
44 bargain sell alien release and 
44 confirm unto the said G. D. and 
44 his heirs.” 

As to the form in a deed of 
grant, see ante, pp, 228, 572, 581. 

tn\ 
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And all deeds. 


Habendum. 


Uses to bar 
dower. 


Covenants for 
title. 


said A. B. in to out of or upon the said messuage or tenet 
ment lands hereditaments and premises hereby granted and 
released or intended so to be and every part and paroel of 
the same with their and every of their appurtenances And 
all deeds evidences and writings relating to the title of the 
said A. B. to the said hereditaments and premises hereby 
granted and released or intended so to be now in the cus- 
tody of the said A. B. or which he can procure without 
suit at law or in equity To have and to hold the said 
messuage or tenement lands and hereditaments herein- 
before described and all and singular other the premises 
hereby granted and released or intended bo to be with 
their and every of their rights members and appurtenances 
unto the said 0. D. and his heirs (4) To such uses upon 
and for such trusts intents and purposes and with under 
and subject to such powers provisoes declarations and 
agreements as the said C. D. shall from time to time by 
any deed or deeds instrument or instruments in writing 
with or without power of revocation and new appointment 
to be by him sealed and delivered in the presence of and 
to bo attested by two or more credible witnesses direct 
limit or appoint And in default of and until any such 
direction limitation or appointment and so far as any such 
direction limitation or appointment if incomplete shall not 
extend To the use of the said C. D. and his assigns for 
and during the term of his natural life without impeach- 
ment of wrote And from and after the determination of that 
estate by forfeiture or otherwise in his lifetime To the use 
of the said V. Z. and his heirs during the life of the said 
C. D. In trusl nevertheless for him the said C. D. and his 
assigns and aAer the decease of the said 0. D. To the use 
of the said Cal). his heirs and assigns for ever And the said 
A. B. doth hereby for himself his heirs (t) executors and 
administrators covenant promise and agree with and to the 
said C. D. hiB appointees heirs and assigns in manner followr 

(A) If C. P. was not married form would here simply be “T# 

on or before Die 1st of January, 41 the use of the said C. D. bis 

1834, or if, having been so mar- ** heirs and assigns for ever.” 
ried,the dowerof hiswidowfahould (») S^s ante, pp. 104, 033, 334. 
not be intended to be barred, the 
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iog that is to say that for and notwithstanding any act deed 
matter or thing whatsoever by him the said A. B. or any 
person or persons lawfully or equitably claiming or to d>lm 
by from through under or in trust for him made done or 
committed to the contrary (k) [he the said A. B. is at the That the 
time of the sealing and delivery of these presents lawfully 
rightfully and absolutely seised of or well and sufficiently 
entitled to the messuage or tenement lands hereditaments 
and premises hereby granted and released or intended so 
to be with the appurtenances of and in a good sure perfect 
lawful absolute and indefeasiblo estate of inheritance in 
fee simple without any manner of condition contingent 
proviso power of revocation or limitation of any new or 
other use or uses or any other matter restraint cause or 
thing whatsoever to alter change charge revoke make void 
lessen or determine the same estate And that for and not- 
withstanding any such act matter or thing as aforesaid] That the rm 
he the said A. B. now hath in himself good right full ™ 
power and lawful and absolute authority to grant bargain 
sell alien release and confirm tho said messuage or tene- 
ment lands hereditaments and premises hereinbeforo 
granted and released or intended so to be with their 
appurtenaflces unto the said C. D. and his heirs to the 
uses and in manner aforesaid and according to the truo 
intent and meaning of these presents And that the same For quiet en 
messuage or tenement lands hereditaments anl premises J°y ment * 
with the appurtenances shall and lawfully may accordingly 
from time to time and at all times hereafter be ho) 1 and 
enjoyed and the rents issues and profits thereof received 
and taken by the said C. D. his appointees heirs and 
assigns to and for his and their own absolute use and 
benefit without any lawful let suit trouble denial hin- 
drance eviction ejection molestation disturbance or inter- 
ruption whatsoever of from or by the said A. B. or any 
person or persons lawfully or equitably claiming or to 
4im by from through under or in trust for him And For freedom 
that (l ) free and clear and freely and clearly acquitted 


(k) See elite, p. 536. 


(/) The ward that is here s 
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Pbr further 
assurance. 


exonerated and discharged or otherwise by him the said 
A. 1$. his heirs executors or administrators well and suf- 
ficiently saved defended kept harmless and indemnified of 
from and against all and all manner of former and other 
[gifts grants bargains sales leases mortgages jointures 
dowers and all right and title of dower uses trusts wills 
entails statutes merchant and of the staple recognizances 
judgments extents executions annuities legacies payments 
rents and arrears of rent forfeitures re-entries cause and 
causes of forfeiture and re-entry and of from and against all 
and singular other] estates rights titles charges and incum- 
brances whatsoever had made done committed executed or 
willingly suffered by him the said A. B. or any person or 
persons lawfully or equitably claiming or to claim by from 
through under or in trust for him And moreover that he 
t'he said A. B. and his heirs and all and every poisons and 
person having or lawfully claiming or who shall or may 
h^ve or lawfully claim any estate right title or interest 
whatsoever at law or in equity in to or out of the said 
messuage or tenement lands hereditaments and premises 
hereinbefore granted and released or intended so to be 
with their appurtenances by from through under or in 
trust for him or them shall and will from time tt> time and 
at all times hereafter upon every reasonable request and 
at the costs and charges of the said C. D. his appointees 
heirs and Assigns make do and execute or cause or procure 
to be made done and executed all and every or any such 
further and Wher lawful and reasonable acts deeds things 
.grants conveyances and assurances in the law whatsoever 
for further batter more perfectly and effectually granting 
releasing conireying and assuring the said messuage or 
tenement lanfls hereditaments and premises hereinbefore 
granted and/ released or intended so to be with their 
appurtenances unto the said C. D. and his heirs to the uses 
and in mamier aforesaid and according to the true intent 
and meaning of these presents as by him the said C. D. his 
appointees h^irs or assigns or his or their counsel in the law 
shall or may \be reasonably advised or devised and required 
[so that no kuch further assurance or assurances contain 
or imply any further or any other warranty or covenant 


* 
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than against the person or persons who shall make and 
execute the same and his her or their heirs executors and 
administrators’ acts and deeds only and so that the |>ersoii or 
persons who shall be required to make and execute any 
such further assurance or assurances be not compelled or 
compellable for making or doing thereof to go or travel from 
his her or their dwelling or respective dwellings or usual 
place or places of abode or residence] In witness, &c. 

On the back is endorsed the attestation and further re- 
ceipt as follows : — 

Signed sealed and delivered by the witliin-namod A. II. 
C. D. and Y. Z. in the presence of 

John Doe of London Gent. 
Richard Roe Clerk to Mr. Doe . 


Receivod the day and year first within written ] 
of and from the within-named C. I), the sum 
of One Thousand rounds being the considers- £ 1000 
tion within mentioned to be paid by him to 


me. 


Witness John Doe. 

Richard Roe. 


(Signed) A. B. 
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APPENDIX (E). 

Referred to, p. 276, n. (*). 


On the decease of a woman entitled by descent to an estate 
in fee simple, is her husband, having had issue by her en- 
titled, according to the present law, to an estate for life, by 
the curtesy of England, in the whole or any part of her 
share ? (a). 

In order to answer this question satisfactorily, it will be 
necessary, first, to examine into the principles of the ancient 
law, and then to apply those principles, when ascertained, to 
the law as at present existing. Unfortunately the authori- 
ties whence the principles of the old law ought to be derived 
do not appear to be quite consistent with one another; and 
the consequence is, that some uncertainty seems unavoidably 
to hang over the question above propounded. Let us, how- 
ever, weigh carefully the opposing authorities, and endea- 
vour to ascertain on which side the scale preponderates. 

Littleton, “ not the name of the author only, but of the 
law itself,” ^thus defines curtesy : “ Tenant by the eurtesie of 
England is where a man taketh a wife seised in fee simple or 
in fee tail general, or seised as heir in tail especial, and hath 
issue by the same wife, male or female, bora alive, albeit the 
issue after di/th or liveth, yet if the wife dies, the husband 
shall hold th6 land during his life by the law of England. 
And he is called tenant by the eurtesie of England, because 
this is used in no other realme, but in England only ” ( b ). 
And, in a subsequent section, he adds, “ Memorandum, that 
in every case where a man taketh a wife seised of such an 

(«) The eubet&noe of the fol- March 14, 1846. 
lowing observations appeared in (6) Litt. a. 85. 
the 44 Jurist” newspaper for 
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estate of tenements, &c., as the issue which he hath by his 
wife may by possibility inherit the same tenements of such 
an estate as the wife hath, as heir to the wife ; in this cose, 
after the decease of the wife, he shall have the same tone* 
ments by the curtesie of England, hut otherwise not” (c), 
“ Memorandum,” says Lord Coke, in his Commentary (d), 
“ this word doth ever betoken some excellent point of learn- 
ing.” Again, “As heir to the wife. This doth imply a 
secret of law ; for, except the wife be actually seised, the 
heir shall not (os hath been said) make himself heir to the 
wife ; and this is the reason , that a man shall not bo tenant 
by the curtesie of a seisin in law.” Here, wo find it aBsortod 
by Littleton, that the husband shall not be tenant by the 
curtesy, unless he has had issue by his wife capable of in- 
heriting the land as her heir ; and this is explained by Lord 
Coke to be such issue as would have traced their descent 
from the wife, as the stock of descent, according to the 
maxim, “ seisina facit stipitem .” Unless an actual seisin 
had been obtained by the wife, she could not have boen the 
stock of descent ; for the descent of a fee simple was traced 
from the person last actually suised; “ and this is the reason” 
says Lord Coke, “ that a man shall not bo tenant by the cur- 
tesy of a mere seisin in law.” The same rule, with the samo 
reason for it, will also be found in Paine s case (e), where it 
is said, “ And when Littleton saith, as heir to the wife , those 
words are very material ; for that is the true reason that a 
man shall not be tenant by the curtesy of a seisin in law ; 
for, in such case, the issue ought to make himself heir to him 
who was last actually seised.” The same doctrine again 
appears in. JBbmkstone(/*). “And this seems to be the 
principal reason why the husband cannot be tenant by the 
curtesy of any lands of which the wife was not actually 
seised; because, in order to entitle himself to such estate, he 
must have begotten issue that may be heir to the wife; but 
no one, by the standing rule of law, can be heir to the an- 
cestor of any land, whereof the ancestor was not actually 
seised ; and, therefore, as the husband had never begotten 


(e) Jitt. a. 52. 

(4) Co. Litt. 40 a. 


(#) S Rep. 36 a. 
if) 2 Black. Com. 12S. 
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any issue that can be heir to those lands, he shall not be 
tenant of them by the curtesy. Arid hence, 7 * continues 
Blackstone in his usual laudatory strain, “we may observe, 
with how much nicety and consideration the old rules of law 
were framed, and how closely they are connected and inter- 
woven together, supporting, illustrating and demonstrating 
one another.* 7 Here we have, indeed, a formidable array 
of authorities, all to the point, that, in order to entitle the 
husband to his curtesy, his wife must have been the stock 
from whom descent should have been traced to her issue ; 
for the principal and true reason that there could not be any 
curtesy of a seisin in law is stated to be, that the issue could 
not, in such a case, make himself heir to the wife, because 
his descent was then required to be traced from the person 
last actually seised. 

Let us, then, endeavour to apply this principle to the pre- 
sent law. The act for the amendment of the law of inherit- 
ance^) enacts (A), that, in every case, descent shall be traced 
from the purchaser. On the decease of a woman entitled by 
descent, the descent of her share is, therefore, to be now 
traced, not from herself, but from her ancestor, the pur- 
chaser from whom she inherited. With respect to the per- 
sons to become entitled, as heir to the purchaser on this 
descent, if the woman be a coparcener, the question arises, 
which has already been discussed (t), whether the surviving 
sister equally with the issue of the deceased, or whether such 
issue solelyi are now entitled to inherit ? And the conclu- 
sion at whichwe arrived was, that the issue solely succeeded 
to their motfaVr 7 s share. But, whether this be so or not, 
nothing is clearer than that, on the decease of a woman en- 
titled by descent, the persons who next inherit take as heir 
to the purchaser, and not to her ; for, from the purchaser 
alone can descent now be traced ; and the mere circumstance 
of having obtained an actual seisin does not now make the 
heir the stock of descent. How, then, can her husband be 
entitled to hold her lands as tenant by the curtesy ? If 

3 A 4 Will. IV. c. 106. 

(A) Sect. 2. 


(») Appendix (B), ante, p. 691. 
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tenancy by tbe curteey was allowed of those lands only of 
which the wife had obtained actual seisin, because it was a 
necessary condition of curtesy that the wife should bo the 
stock of descent, and because an actual seisin alone made 
the wife the stock of descent, how can the husband obtain 
his curtesy in any case where the stock of descent is con- 
fessedly not the wife, but the wife’s ancestor ? Amongst all 
the recent alterations of the law, the doctrine of curtesy hits 
been left untouched ; thero seems, therefore, to bo no means 
of determining any question rospocting it, but by applying 
the old principles to the new enactments, by which, indi- 
rectly, it may be affectod. So far, then, as at present 
appears, it seems a fair and proper deduction from the 
authorities, that, whenever a woman has become entitled to 
lands by descent, her husband cannot claim his eurtosy, 
because the descent of such lands, on her decease, is not to 
be traced from her. 

But, by carrying our investigations a little further, wo 
may be disposed to doubt, if not to deny, that such is the 
law ; not that the conclusion drawn is unwarranted by the 
authorities, but the authorities themsolves, may, perhaps, 
be found to bo erroneous. Let us now compare tho luw of 
curtesy of an ostate tail with the law of eurtosy of an estate 
in foe simple. 

In tho section of Littleton, which we havo already 
quoted (A), it is laid down, that, if a man tahoth a wife 
seised as heir in tail ©special, and hath issue joy her, born 
alive, he shall, on her decease, bo tenant b/ the curtesy. 
And on tills Lord Coke makes tho following commentary : 
“ And here Littleton intendeth a seisin in d&ed, if it may 
be attained unto. As if a man dieth seised o* lands in fee 
simple or fee tail general, and these lands descend to his 
daughter, and she taketh a husband and hath issue, and 
dieth before any entry , the husband shall not be tenant by 
the curtesy, and yet, in this case, she had a seisin in law ; 
but, if she or her husband had, during her life, entered, he 
should have been tenant by the curtesy” (/). Now, it is 

(*) Sect. 35. (/) Co. LiU. 29 s. 
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well known that the deseent of an estate tail is always 
traced from the purchaser or original donee in tail. The 
actual seisin which might be obtained by the heir to an 
estate tail never made him the stock of descent. The maxim 
was, “ Possessio fratris de feudo simplici facit sororem esse 
hroredem.” Where, therefore, a woman who had been 
seised as heir or coparcener in tail died, leaving issue, such 
issue made themselves heir not to her, but to her ancestor, 
the purchaser or donee ; and whether the mother did or did 
not obtain actual seisin was, in this respect, totally imma- 
terial. When actual seisin was obtained, the issue still 
made themselves heir to the purchaser only, and yet the 
husband was entitled to his curtesy. When actual seisin 
was not obtained, the issue were heirs to the purchaser as 
before ; but the husband lost his curtesy. In the case of an 
estate tail, therefore, it is quite clear that the question of 
curtesy or no curtesy depended entirely on the husband’s 
obtaining for his wife an actual seisin, and had nothing to 
do with the circumstance of the wife’s being or not being 
the stock of descent. The reason, therefore, before men- 
tioned given by Lord Coke, and repeated by Blackstone, 
cannot apply to an estate tail. An actual seisin could not 
have been required in order to make the wife the stock of 
descent, because the descent could not, under any circum- 
stances, be traced from her, but must have been traced from 
the original donee to the heir of his body per formam doni . 

Again, inwe look to the law respecting curtesy in incor- 
poreal hereditaments, we shall find that the reason above 
given is inapplicable; for the husband, on having issue 
bom, was entiled to his curtesy out of an advowson and a 
rent, althougp no actual seisin had been obtained, in the 
wife’s lifetime, by receipt of the rent or presentation to the 
advowson (n). And yet, in order to make the wife the 
stock of desoent as to such hereditaments, it was necessary 
that an actual seisin should be obtained by her (o). The 
husband, therefore, was entitled to his curtesy where the 

(«) 'Watk. Descents, 39 (47, (*) Watk. Descents, 60 (67, 

44k ed.). 4th ed.) 
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descent to the issue was traced from the ancestor of his 
wife, as well as where traced from the wife herself. In 
this case, also, the right of curtesy was, accordingly, inde- 
pendent of the wife’s being or not being the stock from 
which the descent was to be traced. 

We are driven, therefore, to search for another and more 
satisfactory reason why an actual seisin should have been 
required to be obtained by the wife, in order to entitle her 
husband to his curtesy out of her lands ; and such a reason 
is furnished by Lord Coke himself, and also by Blackstone. 
Lord Coke says (p), “Where lands or tenements doscond to 
the husband, before entry be bath but a seisin in law, and 
yet the wife shall be endowed, albeit it be not reduced to an 
actual possession, for it lieth not in the power of the wifo 
to bring it to an actual soisin, as the husband may do of his 
wife 9 * land when he is to be tenant by curtesy , which is worthy 
the observation.” It would seem from this, therefore, that 
the reason why an actual seisin was required to entitle tho 
husband to his curtesy was, that his wifo may not suffer by 
his neglect to take possession of her lands ; and, in order 
to induce him to do so, the law allowed him curtesy of all 
lands of which an actual seisin had been obtained, but 
refused him his curtesy out of such lands as he had taken 
no pains to obtain possession of. This reason also is adopted 
by Blackstone from Coke : “A seisin in law of the husband 
will be as effectual as a seisin in doed, in ordqr to reuder 
the wife dowable ; for it is not in the wife’s power to bring 
the husband’s title to an actual seisin, as it i/ in the bus* 
band’s power to do with regard to the wife’^iands ; which 
is one reason why he shall not be tenant by the curtesy but of 
such lands whereof the wife, or he himself in her right , was 
actually seised in deed 99 (g). The more we investigate the 
rules and principles of the ancient law, the greater will 
appear the probability that this reason was indeed tho true 
one. In the troublous times of old, an actual seisin was not 
always easily acquired. The doctrine of continual claim 
shows that peril was not unfrequently incurred in entering 

( p ) Co. Iitt. 31 ft. 

% W.R.P. 


(?) 2 Black. Com. 131. 

T T 
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on lands for the soke of asserting a title ; for, in order to 
obtain an actual seisin, any person entitled, if unable to 
approach the premises, was bound to come as near as he 
dare(r). And “it is to be observed,” says Lord Coke, 
“ that every doubt or fear is not sufficient, for it must con- 
cern the safety of the person of a man, and m/ bis houses or 
goods; for if he fear the burning of his houses or the taking 
away or spoiling his goods, this i not sufficient” ($). That 
actual seisin should be obtained was obviously most desir- 
able, and nothing could be more natural or reasonable than 
that the husband should have no curtesy wh< re he had failed 
to obtain it. Perkins seems to think that this was the 
reason of the rule ; for in his Profitable Book he answers an 
objection to it, founded on an extreme case. “ But if pos- 
session in law of lands or tenements in fee descend unto a 
married woman, which lands aro in the county of York, and 
the husband and his wife are dwelling in the county of 
Essex, and the wife dieth within one day afte . tho descent, 
so as the husband could not enter during *he coverture, 
for the shortness of the time, yet he shall not be tenant by 
the curtesy, &c. ; and yet, according to common pretence, 
there is no default in the husband. But it may be said that 
the husband of the woman, before the death of the ancestor 
of the woman, might have spoken unto a man dwelling 
near untc the place where the lands lay, to or.ter for the 
woman, as in her right, immediately after the death of her 
ancestor,” Ac. (t). This reason for the rule is also quite 
consistent with the circumstance that the husband was 
entitled to ms curtesy out of incorporeal hereditaments, 
notwithstanding his failure to obtain an actual seisin. 
For if the adrowson were not void, or the rent did not 
become payable during the wife’s life, it was obviously 
impossible foi 1 the husband to present to the one or receive 
the other ; and it would have been unreasonable that he 
should suffer for not doing an impossibility, the 
being “ impotentia excusat legem.” This is the reason, 
indeed, usually given to explain this circumstance ; and it 

(r) Litt. M. 419, 421. (0 Perk. 470. 

(«) Co. litt. 263 b. 
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will be found both in Lord Coke(w) and Blookstone (*). 
This reason, however, is plainly at variance with that 
mentioned in the former part of this paper, and adduoed 
by them to explain the necessity of an actual seisin, in 
order to entitle the husband to his curtesy out of lands in 
fee simple. 

There still remains, however, the section of Littleton, to* 
which we have before referred (y), as an apparent authority 
on the other side. Littleton expressly says, that when tho 
issue may, by possibility, inherit, of such an estate as the 
wife hath , as heir to the wife } tho husband shall have his 
curtesy, but otherwise not; and we havo soon that, accord- 
ing to Lord Coke’s interpretation, to inherit as heir to the 
wife , means bore to inherit from the wife as the stock of 
descent. But tho legitimate mode of interpreting an author 
certainly is to attend to tho context, and to notice in what 
sense he himself uses tho phrase in question on other occa- 
sions. If now wo turn to tho vory next section of Littleton, 
we shall find the vory same phrase made use of in a manner 
which clearly shows that Littleton did not mean, by inherit- 
ing as heir to a person, inheriting from that person as the 
stock of descent. For, aftor having thus laid down tho law 
as to curtesy, Littleton continues: “And, also, in every 
case whore a woman takoth a husband seised of such an 
estate in tenements, &c., so as, by possibility, it may happen 
that the wife may have issue by her husband, and that the 
same issue may, by possibility, inherit tho saire tenements 
of such an estate as the husband hath , as heir to the husband } 
of such tenements she shall havo her dower, and otherwise 
not”(z). Now, nothing is clearer than thatfa wife was en- 
titled to dower out of the lands of which hex husband had 

4 

only seisin in law (a); and nothing, also, is clearer than that 
a seisin in law only was insufficient to make the husband 
the stock of descent : for, for this purpose, an actual seisin 
was requisite, according to the rule “seisina facit stipitem. 
In this case, therefore, it is obvious that Littleton could 

(«|) Co. Litt. 29 a. (*) LiU. i. 53. 

(*) 2 Black. Com. 127. (*) Watk. Descents, 32 (42, 

Sect. 52. 4th ed.). 
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not mean to say that the husband must have been 
the stock of descent , by virtue of having obtained an actual 
seisin : for that would have been to contradict the plainest 
rules of law. What, then, was his meaning? The subse- 
quent part of the same section affords an explanation: 
“ For, if tenements be givon to a man and to the heirs 
which he shall beget of the body of his wife, in this case 
the wife hath nothing in the tenements, and the husband 
hath an estate tail as donee in special tail Yet, if the 
husband die without issue, the same wife shall be en- 
dowed of the same tenements, because the issue, which 
she by possibility might have had by the same husband, 
might have inherited the same tenements. But, if the 
wife dieth leaving her husband, and after the husband 
taketh another wife and dieth, his second wife shall not 
be endowed in this case, for the reason aforesaid This 
example shows what was Littleton’s true meaning. He 
was not thinking, either in this section or the one next 
before it, of the husband or wife being the stock of 
desoent, instead of some earlier anoestor. He was laying 
down a general rule, applicable to dower as well as to 
curtesy; namely, that if the issue that might have been 
bora in the one case, or that were bora in the other, of 
the surviving parent, could not, by possibility, inherit the 
estate of their deceased parent, by right of representation 
of such parent, then the surviving parent was not entitled 
to dower in the one case, or to curtesy in the other* It is 
plain that, inV the example just adduced, the issue of the 
husband by his second marriage could not possibly inherit 
his estate, which was given to him and the heirs of his 
body by his first wife; the seoond wife, therefore, was 
excluded from' dower out of this estate. And, in the 
parallel case & a gift to a woman ?nd the heirs of her 
body by herffirst husband, it is indisputable that, for a 
precisely simT reason, her second husband could not 
qlaim his curtesy on having issue by her; for such issue 
oould not possibly inherit their mother’s estate. All that 
Littleton then intended to state with respect to curtesy, 
was the rule laid down by the Statute De Donis(6), which 

p) 13 Edw. I. o. 1. 
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provides that where any person gives lands to a man and 
his wife and the heirs of their bodies, or where any person 
gives land in frankmarriage, the second husband of ai\y 
such woman shall not have anything in the land so given, 
after the death of his wife, by tho law of England, nor 
shall the issue of the second husband and wife succeed in 
the inheritance (c). When tho two sections of Littleton are 
read consecutively, without tho introduction of Lord Coke's 
commentary, their meaning is apparent ; and tho interven- 
ing commentary not only puts the reader on the wrong 
due, but hinders the recovery of tho right one, by remov- 
ing to a distance the explanatoiy context. 

If our construction of Littleton be the true one, it throws 
some light on the question discussed in Appendix (B), on 
the course of descent amongst coparceners. Wo there 
endeavoured to show that the issuo of a coparcener always 
stood in the place of their parent, by right of represen- 
tation, even where descont was tracod from somo more 
remote ancestor as tho stock. Littleton, with tliis view 
of the subject in his mind, and never suspecting that any 
other could be entertained, might well spoak generally of 
issue inheriting as heir to thoir parent, ©von though the 
share of tho parent might have descended to tho issue 
as heir to some more remote ancestor. The authorities 
adduced in Appendix (B) thus tend further to explain 
the language of Littleton ; whilst tho language of Littleton, 
as above explained, illustrates and confirms tie authorities 
previously adduced. 

Having at length arrived at the true principles of the old 
law, the application of them to the state of circumstances 
produced by the new law of inheritance will be very easy. 

A coparcener dies leaving a husband who h^B had issue by 
her, and leaving one or more sisters surviving her. The 
descent of her share is now traced from their common parent, 
the purchaser. But, in tracing this descent, we have seen * 
in Appendix (B), that the issue of the deceased coparcener 

(c) See Bsc. Abr, tit. Curtesy of England (C), I. 
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would inherit her entire share by representation of her. 
And the condition which will entitle her husband to curtesy 
out of her share appears to be, that his issue might possibly 
inherit the estate by right of representation of their de- 
ceased mother. This condition, therefore, is obviously ful- 
filled, and our conclusion consequently is, that the husband 
of a deceased coparcener, who has had issue by her, is en- 
titled to curtesy out of the whole of her share. But in 
order to arrive at this conclusion, it seems that we must 
admit, first, that Lord Coke has endeavoured to support 
the law by one reason too many ; and, secondly, that one 
laudatory flourish of Blackstone has been made without 
occasion. 
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If the rule of porpetuity, which restrains executory interests 
within a life or livos in being anil twonty-ono years after- 
wards, be, os is sometimes contended (o), the only limit to 
the settlement of real estate by way of remainder, the fol- 
lowing limitations would bo clearly unobjectionable : — To 
the use of A., a living unmarried person, for life, with re- 
mainder to the use of his first sou for life, with remainder 
to the use of the first son of such first son, born in the life- 
time of A., or within twenty-one years after his decease, 
for life, with remainder to the uso of the first and other sons 
of such first son of such first son of A., born in the lifetime 
of A., or within twenty-one years after his decease, succes- 
sively in tail male, with remainder to the uso of the first 
son of the first son of A., bom in his lifetime, or wfithin 
twonty-om years after his decease, in tail male, with re- 
mainder to tho use of the second son of such first son of A., 
born in the lifetime of A., or within twenty-one years after 
his decease, for life, with remainder to tho use of his first 
and othor sons, bora in the lifetime of A., or wfithin tw onty- 
one years after his decease, successively in tail male, w ith re- 
mainder to the use of the second son of tho'lirst son of A., 
bora in his lifetime, or within twenty one years after his 
decease, in tail male, with remainder to thcMuso of tho third 
son of Buch first son of A., born in the liletime of A., or 
within twenty-one years after his decease,, for life, with 
remainder to the use of hie first and other sons, born as 
before, successively in tail male, with remainder to the use 
of such third son of the first son of A., bora as before, in 
twil male, with like remainders to the use of the fourth and 
every other son of such first son of A., bora as before, for 

(a) Lewis on Perpetuity, p. 408 et 
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life respectively, followed by like remainders to the use of 
their respective first and other sons, bom as before, succes- 
sively in tail male, followed by like remainders to the use 
of themselves in tail male ; with remainder to the use of 
the first son of A. in tail male ; with remainder to the use 
of the second son of A. for life ; with similar remainders to 
the use of his sons, and sons’ sons, bom as before ; with 
remainder to the use of such second son of A. in tail male, 
and so on. 

It is evident that every one of the estates here limited 
must necessarily arise within a life in being (namely, that 
of A.) and twenty-one years afterwards. And yet here is a 
settlement which will in all probability tie up the estate for 
three generations : for the eldest son of a man’s eldest son 
is veiy frequently bom in his lifetime, or, if not, will most 
probably be bom within twenty-one years after his decease. 
And great grandchildren, though not often bom in the life- 
time of their great grandfather, are yet not unusually bom 
within twenty-one years of liis death. Now if a settlement 
such as this were legal, it would, we may fairly presume, 
have been adopted before now ; for conveyancers are fre- 
quently instructed to draw settlements containing as strict 
an entail as possible ; and the Court of Chancery has also 
sometimes had occasion to carry into effect executory trusts 
for making strict settlements. In these cases it would be 
the duty oftthe draftsman, or of the Court, to go to the limit 
of the law yi fettering the property in question. But it 
may be safely; asserted that in no single case has a settle- 
ment, such as\he one suggested, been drawn by any con- 
veyancer, much less sanctioned by the Court of Chancery 
or now by toe Chancery Division of the High Court 
The utmost that on these occasions is ever done is to giv 
life estates to all living persons, with remainder to thei 
first and other sons successively in tail male. As, therefor 
the best evidence of a man’s having had no lawful issue 
that none of his family ever heard of any, so the best ei 
denoe that such a settlement is illegal is that no oonveyanc 
ever heard of such a draft being drawn. 
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The Manor of \ A General Court Baron of John Freemap 
Fairfield in Esq. Lord of the said Manor holden in and 
the County of for the said manor on tho 1st day of Janu- 
MiddJesex. ary in the third year of tho reign of our 
Sovereign Lady Queen Victoria by the Grace of God of 
the United Kingdom of Great Britain and Ireland Queen 
Defender of the Faith and in the year of our Lord 1840 
Before John Doe Steward of the said Manor. 

At this Court comes A. B. one of the customary tenants of 

this manor and in consideration of the sum of £1000 of law- Omuddarm- 

ful money of Great Britain to him in hand well and truly tion. 

paid by C. D. of Lincoln’s Inn in the county of Middlesex 

Esq. in open Court surrenders iuto the hands of the lord of Surrender. 

this manor by the hands and acceptance of the said steward 

by the rod according to the custom of this manor All 

that messuage Ac. [hrre describe the premises] with their Parcels. 

appurtenances (and to which same premises the said A. B. 

was admitted at the general Court holden iyr this manor 

on the 12th day of October 1838) And th<jf reversion and 

reversions remainder and remainders rents Issues and profits 

thereof And all the estate right title interest trust benefit 

property claim and demand whatsoever of the said A. B. in 

to or out of the same premises and every part thereof To 

the use of the said C. D. his heirs and assigns for ever 

according to the custom of this manor. 

■# 

Now at this Court comes the said C. D. and prays to be Admittsase. 
admitted to all and singular the said customary or copy* 
hold hereditaments and premises so surrendered to his use 
at this Court as aforesaid to whom the lord of this manor 
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Fine £50, 


by the said steward grants seisin thereof by the rod To 
have and to hold the said messuage hereditaments and 
premises with their appurtenances unto the said 0. D. and 
his heirs to be holden of the lord by copy of court roll at 
the will of the lord according to the custom of this manor 
by fealty suit of court and the ancient annual rent or rents 
and other duties and services therefor due and of right 
accustomed And so (saving the right of the lord) the said 
C. D. is admitted tenant thereof and pays to the lord on 
such his admittance a fine certain of £50 and his fealty is 
respited. 

(Signed) John Doe Steward. 
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Abandonment, evidence of, 567. 

Abeyance, inheritance in, 515. 

Abstract of title, vendor bound to furnish an, 639. 

now forty years sufficient, 6-10. 

Account current, stamps on mortgages to secure, 526, n. 

Accumulation, restriction on, 372. 

Acknowledgment of doods by marriod women, 279, 

of ‘right to production of documents, 661, 
563. 


Actions, real and personal, h. 

Administrator, 11, 392. 

of bare trustee, 141. 


Admittance to copyholds, 421, 429, 440, 441, 443, 649. 


Advowson appendant, 37 H. 

agreements for resignation, 390. 
conveyance of, 398. 
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397. 
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in gross, 378, 395, 
of rectories, 396. 
of vicarages, 398. j 

proper length of title to, 539, p40. 
limitation of actions and suits ^f or, 55 2. 


Agreements, what required to be in writing, 201. 

county courts agreements for sale or lease, 203. 
stamps on, 201, n. 
for lease, 459. 

stamps on, 459, n. 


Agricultural Holdings (England) Act, 1883 . . 456, 482, 483 — 
486. 


Aids, 149, 152. 
Alien, 87, 198. 
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Alienation of real estate, 23, 24, 59, 60, 62, 64, 66, 89, 65, 87, 

89, 91, 99, 100, 103, 118, 119, 299. 
power of, unconnected with ownership, 349. 
of executory interest, 366. 
of copyholdLs, 426, 437, 439, 442, 649. 

Ambassadors, children of, 88. 

Ancestor, power of, over expectations of heirs, 62. 
descent to, 130, 138, 139. 
formerly excluded from, descent, 131. 

Ancient demesne, tenure of, 160, 419. 

Annuities for lives, enrolment of memorial of, now unneoes- 
. sary, 383, 384. 

registration of, 384. 
search for, 566. 

Anticipation, clause against, 268, 269. 

Appendant incorporeal hereditaments, 374, 376, 378. 

common appendant, 147, n., 555, 605, 616, 617, 625. 

Application of purchase-money, necessity of seeing to the, 548. 

Appointment, powers of, 244, 345, 349 — See Powers. 

Apportionment of rent, 39, 40, 391, 468. 

of rent-charge, 391. 
by Land Commissioners, 391. 

Appurtenances, 381. 

ArruRTENANT incorporeal hereditaments, 380, 554, 555, 574, 

578. 

rights of common and of way, 380, 555, 574, 578, 
618. 

Arms, grant of, n. 

:tions i\>r use of, 341. 

Arts, conveyance \>r promotion of, 99. 

Assart, 619. 

Assets, 104. / 

equitable, /105. 

Assignee of lease liable to rent and covenants, 462, 463. 

Assignment of satisfied terms, 491 — 494. 

of lease, 472, 541, 544. 

of chattel interest must be by deed, 472. 

of underlease, 543, 544. 

Assigns, 87, 176. 

Assurance, further, 535, 537, 573, 577, 634. 
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Attainder of tenant in tail, 80. 

of tenant in fee, 91, 156. 
abolition of, 30, 80, 91, 199. 

Attendant terms, 491 — 194. 

Attestation to deeds, 228, 346. 

to wills, 246, 248, 348, 442. 
to deeds exercising powers, 346, 347. 

Attested copies, 545, 560. 

Attorneys’ and Solicitors’ Acts, 238, 526— See stats. 33 A 34 
Viet. c. 28, and 44 & 45 Viet. c. 44. 

ATTORNMENT, 296, 375. 

now abolished, 297, 376. 

*■ 

Auction, sale of land bv, 202. 

opening of biddings abolished, 202. 

Autre droit, estates in, 490. 

Autre vie, estate par, 25, 26, 54. 

quasi entail of, 82. 

in a rent-charge, 388, 389. 

in copyholds, 423. 


Bankruptcy, 118, 429, 474. 

insolvent estate of deceased debtor may be ad- 
ministered in, 107, 142, 263. 
of tenant in tail, 81. 
of cestui quo trust, 205. 
of tenant m foe simple, 120. 
of trustee, 205. f 

search, for, 567. : 

exercise of powers in, 344. ' 

of owner of land subject to rent-charge, 392, 
393, n. { 

power of trustee in, as to copyholds, 429. 
disclaimer of leaseholds by trustee in, 475. 
as to leas e holds in, , 


Bare trustee, 141, 199, n., 280, 441. 

Bargain and sale, 219, 220, 223, 242, 461, 532, 628. 

required to be enrolled, 221, 221, n., 243. 
for a year, 221, 223, 628. 
of lands in Yorkshire, 243, 532. 


Base fee, 75, 79. 
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Bedford Level registry, 233. 

Benefice with cure of souls, 120. 

sequestration of, 120. 

Benefices upon the continent of Europe, 21, n. 
Beneficial, owner, conveyance as, 241, 336, 376, 381. 
Biddings, opening of, abolished, 202. 

Bordarii, 146. 

BoROUGii-English, tenure of, 160. 

Breach of covenant, waiver of, 467. 

actual waiver of, 467. 
implied waiver, 467. 
re-entry upon, 465 — 470. 

Burgage, tenure in, 149. 

Burgenses, 148. 

Burial, grounds, vesting of property in, 207. 

sites for, 99. 


C. 


Calvin’s COSO, 88. 

Canal shares, personal property, 9. 

Certificate of official search of registers, &c., 118, 366. 

of acknowledgment by married woman, 280. 

Cesser of a term, proviso for, 487. 

Cestui que trust,! 203, 205, 334. 

\iifference between the rights of trustee and, 
\ 193, n. 

isd at will, 455. 

que vie, 26, £ 

Chambers, 18. 

Chancery Amendment Act, 1858. .213. — See stat. 21 & 22 Yict. 

c. 27. 

ancient, 186, 194. 
modem, 194. 

interposition of, between mortgagor and mortgagee, 
303. 

Chancery Division, matters assigned to, 128, 193, 213, 305. 
Charities, incorporated, 101.. 
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Charity, conveyance to, 92, 93, 95, 100. 

exemptions from Mortmain Act, 97. 
enrolment of, 92, n., 94, 97, n. 
new trustees of, 207. 
commissioners, 97. 
official trustee, 98. 
investment of funds, 101. 

Chattels, 7, 8, 8, n., 9. 

Cheltenham, manor of, 450. 

Codicil, 251. 

Collation, 395. 

Commissioners, Land, 169, 391. 

Common, rights of, 376—378, 380, 555, 574, 605. 
of copvholds, 436. 
appenoant, 555, 605, 610, 615, 616. 
commonable beasts, 614. 
no common for a house, 615. 

ancient meadow, 615. 
appendant need not bo proscribed for, 616. 

shall be apportioned, 617. 
appurtenant is against common right, 618. 
writ of novel disseisin, 623. 
the remedy ascertained the right, 623. 
extinguishment of rights, 555, 625. 
fields, 378, 404 , 618. 
metropolitan commons, 377. 
suburban commons, 378. 
in gross, 395, 555. 
limitation of rights of, 555, 626. 
tenants in, 167. 

Common forms, 237, 239, 574. 

Co mm on Law Procedure Act, 1854. .211, 211* n. (c). — So© stat. 

17 & 18 Viet. c. 125. 

/ 

Community, tribal, 404. 

Tillage, 404. 

Commutation of tithes, 401. 

of manorial rights, 433. 

Companies, joint stock, 101. 

Compensation for improvements, 455, n., 482, 483. 

power to charge holding with repayment, 485. 

Concealed fraud, limitation in esses of, 551. 

Condition of re-entry for non-payment of rent, 294, 464. 
demand of rent formerly required, 294. 
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Condition, modem proceedings, 294. 

formerly inalienable, 296. 

severance of reversion, 464, 467. 

on breach of covenants, 465 — 470. 

effect of licence for breach of covenant, 465, 467. 

effect of waiver, 467. 

Conditional gift, 59, 65, 119. 

Consent of protector, 74. 

as to copyholds, 428, 444. 

CONSIDEBATION, 178, 188, 195, 224, 227, 572, 581, 628, 630, 649. 

on feoffment, 178, 187, 189, 192. 
a deed imports a, 179. 

Consolidation of securities, 527 — 529. 

Construction of wills, 25, 26, 254, 260. 

of law as to attendant terms, 494. 
of words, 17, 26. 

Contingent remainders, 311, 315, 371. 

anciently illegal, 312. 

' Mr. Fearne’s Treatise on, 316, n. 

definition of, 316. 
example of, 316, 320, 325, 366. 
rules for creation of, 318, 321. 
vesting of, 319, 321. 

Contingent Remainders Act, 1877. — See statute 40 & 41 Viet. 

c 33 

remainders, formerly inalienable, 326, 327. 
destruction of, 328. 
now indestructible, 328, 333, 334. 
trustees to preserve, 532, 333. 
of trust estates, 334, 371. . 

difference between executory devises 
and, 365. 

of copyholds, 447. 

Cont in u i ng breach ^f oovenant, 467. 

Contract cannot bajf estate tail, 78. 
special, H 

where time not of essence, 202. 

Conveyance, fraudulent, 102. 

of advowson, 398. 
of tithes, 401. 

* by tenant for life, 367. 

of land decreed to be sold or mortgaged to pay 

testator's debts, 47. 
voluntary, 102. 

by deed, 179, 180, 221, 288, 291. 
by married women, 280. 
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to uses, 224, 225, 22 15. 
form of a conveyance. 226, 240, ,571. 
of land parses advantages not strictly appurte- 
nant, 381, 574, 570. 

passes all the estate and interest of party 
conveying, 575. 

Corveyancino and Law of I*ropertv Act, 1881, importance of 
this statute, 533. — See also Stututo 44 & 45 Viet. c. 41. 
changes in the form of conveyance rendered iwmsible bv, 
240, 574 — 588. 

Coparceners, 128. 

descent amongst, 137, 501. 

CorYHOLD Acts, 1852 and 1858 . . 435. 

Copyholds, definition of, 403. 

origin of, 403. 

growth of, tho law of copyhold tenure, 408. 

Littleton’s accouut of the tenure, 111. 

progress of development of copyholders’ rights, 413. 

for lives, 418, 422. 

of inheritance, 112. 

history of, 403. 

estates in copyholds, 412, 417, 428. 
lease of, by licence of the lord, 410, n. 
exchange of freehold for copyhold, 377, n. 
estate puu uutrieyie, 423. 
customary reej\ery, 427. 
forfeiture and re-grant, 427. 
equitable estate tail in, 445, 440. 
ancient state of copyholders, 417, 420. 
alienation of, 420, 437, 430 -442, 040. 
subject to debts, 428. 

power of trustee in bankruptcy as to, *129. 
trustee in bankruptcy need not be admitted, 429. 
descent of, 430. 
tenure of, 430. 

commutation of manorial rights in, 433. 
enfranchisement of, 434, 435, 430. 

by tenant for life, 436. 

copyholds which are wife’s separate property, 441, 
450. 

mortgage of, 523. 
grant of, 438, 439. 

Copyholds, seizure of, 443. 

surrender of, 427, 437, 449, 049. 
admittance to, 421, 429,439,440, 441, 413, 538, 649. 
contingent remainders of, 447. 
deposit of copies of court roll, 515. 
abstract of title on purchase of, 540. 
sale of land formerly copyhold which has been en- 
franchised, 543. 
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Corporation, conveyance to, 100. 

Corporeal hereditaments, 12, 17, 393. 

now lie in grant, 393. 

* 

Costs, mortgage to secure, 526. 

Cotaru, 146. 

Counter-claims, 214. 

Counterpart, stamp on, 181. 

Counties palatine, 114, 115. 

County Courts, equity jurisdiction of, 195, 207, 509. 

agreements for sale or lease, 203. 

Court of Judicature. — See Supreme Court of Judicature 
Acts. 

Court of Probate, 249. 

Court, suit of, 150, 152, 155, 157. 
customary, 410, 437, 438. 
rolls, 411, 438. 
baron, 148. 

Covenant to stand seised, 243. 

• 

Covenants in a lease, 462, 

run with the land, 463. 
lessor's, 464. 

re-entry on breach of, 465, 469. 
effect of license for breach of, 465» 466. 
waiver of breach of, 467. 

for quiet enjoyment, implied by certain words, 532. 
for taftp, 240, 533, 535—539, 572, 682. 
statutory covenants for title, 240, 536 — 539, 580. 
heirs now bound by covenant, 104, 534. 
now implied by Btatute in certain cases, 536, 575. 
cases in which covenants for title are not now im- 
plied, 538. 

benefit of implied covenant to run with the land, 
538. 

implied by statute may be varied by deed, 539. 
to produce title deeds, 560, 561. 

'Coverture, 266, 550. 

'Creditors, conveyances to defraud, 102. 

judgment, 107, 110. — See Judgment Debts. 

may witness a will, 249. 

sale of oopphold estates for benefit of, 429. 
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Cbowk debts, 81, 115. 205, 428.— See Debts. 

registration of, 110, 117. 
search for, 117. 566. 
forfeiture to the, 80, 91, 150, 198, 189. 
limitation of rights of, 549. 

Curtesy, tenant by, 274, 275, n., 270, n., 277, 
of gavelkind lands, 159, n., 275. 
as affected by the new law of inheritance, 270, n., 
of copyholds, 400, 450. 

Custody of documents, undertaking for safe, 504. 

Customary court, 410, 437. 

freeholds, 4 OS, n. ( 109, 419, 422. 
recovery, 427. 

Customs, 304, 025, 020. 

Cy pr5s, doctrine of, 325. 


1 ). 

Daughters, decent to, 127, 137, 591. 

Death, civil, 29. 

gift by will in case of, without issue, 250. 

DEBTS, crown, 81, 115, 203, 428, 500. 

where trustees and executors may sell or mortgage to 
pay, 201, 202. 

dovisoo in fee or in tail charged with, 202. 
of deceased traders, 105. 

judgment, 81, 107, 110, 112, 114, 204, 428, 473, 560. 
liability ef lands to, 103, 104, 100, 307. 
of leaseholds to, 473. 

insolvent estates of deceased debtor may be administered 
in bankruptcy, 107, 142, 263. / 

simple contract, 100, 115, n. 
charge of, by will, 106, 201, 263. 
creditors who now stand in oqual degree, 1 07 . 
sale or mortgage for payment of, 307. 
copyholds now liable to, 428. 
liability of trust estates to, 203. 

Declaration of title, act for, 567. 

Deed, 179, 472. 

of grant, 217, 242, 571, 581. 
alter ation, rasure or addition in, 180, 180, n. 
whether signing necessary to, 1 S3, 
poll, 181, 182. 

required to transfer incorporeal hereditaments, 288. 

on grant of rent-charge, 383. 

of grant, conveyance of reversion by, 291. 

u u 2 
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Deeds, stamps on, 181. 

similarity of, 234. 
enrolment of, 565. 
undertaking for safe custody of, 565. 
grant of, 573, n., 632. See Title Deeds. 

Demand for rent, 294. 

Demandant, 69. 

Demesne, the lord’s, 100, 419. 

Demise, implies a covenant for quiet enjoyment, 532. 
Denizen, 88. 

Descent, 11. 

of an estate in foe simple, 125 — 142, 585, 591, 636. 

of an estate tail, 80, 82, 130. 

of estate of mortgagee, 142, 263, 507. 

of estate of trustee, 142, 165, 199, 263. 

gradual progress of the law of, 122. 

of gavelkind lands, 158. 

of borough English lands, 160. 

of an equitable estate, 200. 

of tithes, 401. 

of incorporeal hereditaments, 394. 
of copyholds, 430, 585. 

Destruction of entails, 66. 

Devise. — S ee Wide. 

Disabilities, time allowed for, 550, 556. 

Disclaimer, 122, 259, 361, 393, 475. 

Distress, 293, 485, 613. 

clause of, 386. 

statutory powers of distress, 387. 
for renv reserved by underlease, 477. 

Dockets, 109. \ 

Domesday Survey, 145. 

Dominant tenement, 555. 

Donative advowsons, 395. 

Donee in tail, 58. 

Doubts, legal, 184. 

281, 282. 
action for, 287. 

recovery of widower’s dower by bill in equity, 287. 
of gavelkind lands, 283. 

under old law independent of husband’s debts, 282 
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Dower, old method of barring, 2H3. 

under the Dower Act, 283, 283, m 
declaration against, 288. 
modern method of barring, 
usee to bar, 333, 632. 
of copyholds, 436, 431. 

formerly defeated by assignment of attendant term, 493. 
loosen, by tenant in, 21 

DRAINING, 40, 41, 43, n. # 377. 

Duplicate dood, stamp on, 181. 



Easements, 574. 

grant of, by gonoral words, 381, n., 678. 
limitation of right to, 533. 


Educational association, oonvoyanco to, 99. 

incorporation to trustees, 101. 
new trustees, 207. 


Ejectment, action of, 413, n. 

•‘John Doe,” 413, n. 
of mortgagor by mortgagee, 304. 


Elegit, writ of, 108, 112, 428. 


Emblements, 38, *433. 


Enclosure — S ee Tnclosvue. 


Endowed schools, 98. 

Enfranchisement of copyholds, 434. 

by agreement, 436. 


Enrolment. — S ee Inrolment. 

Entail. — S oe Tail. 

Entireties, husband and wife take by. 


i 

i 


273. 


Entirety, 129. 


Entry, necessary to a lease, 217, 218, 460. 
tenant's position altered by, 217, 
right of, supported a contingent remainder, 329, 
on court roll of deed, barring estate tail, must be made 
within six months, 443, n. 
power of, to secure a rent-charge, 396. 
statutory powers of entry, Ac., **“'* 
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Equitable assets, 104. 

estate, 193—107, 215, 334, 386, 519. 
formerly no escheat of, 198. 
forfeiture of, 199. 
creation and transfer of, 200. 
descent of, 200. 
tenant for life, 201. 

Eruitable estate liable to debts, 203. 

tail in lands to be purchased. 196. 
tail in copyhold may be barred by deed, 445. 
in mortgaged lands, 519. 
surrender of, 445. 
of alien, 198. 
of wife, 267. 
curtesy of, 275. 
relief, 213, 214. 
waste, 33. 

Equitable Rights, 194, n. 

Equities, incidental, 214. 

Equisy, rules of, now to prevail, 191, 192. 
follows the law, 195.1 
a distinct system, 211. 
of redemption, 506, 527, n. 

is an equitable estate, 193, 519. 
mortgage of, 522, 528, 529. 


Erasure, 180. 

Esoiieat, 155, 157, 157, n. 

formerly none of trust estates, 198. 
law of escheat now applies, 198. 
none of a rent-charge, 394. 
of copyholds, 430. 

Escrow, 180. . 

Escuage, 152. 

Essarts, 619. 

Essate during hood, 29. 

legal, 192. * 

pur autre vie, 25, 26, 089, 423. 
m autre droit, 490. 
leases and sales of settled, 31, 48, 55. 
grant of, 59, 572, 579. 

tail, 57, 58, 65, 72, 74, 130, 175, 196, 253, 257, 258, 807, 
370, 429, 595. 

for life, 20, 21, 25, 28, 29, 75, 175, 196, 255, 3 88. 

for life in copyholds, 423. 

in fee simple, 175, 389. 

in fee simple in copyholds, 428, 430. 

ancient incidents of tenure, 511, 605. 
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Instate no escheat of trust, 198. 
forfeiture of trust, 199. 

of life, 177, 329. 
creation and transfer of trust, 
must be marked out, 224. 
of wife, 260. 
particular, 290. 

one person may have more than one, 302* 
words of limitation, 174, 173, 241, 304. 
in remainder, 305, 307. 
wlioro the first estate is an estate tail, 303, 
estate arising’ by force of statute on oxecution of statu- 
tory power, 367. 
in copyhold, 378, 412, 417. 
sale of, by trustee in bankruptcy, 429. 
at will, -417. 

equitable, 194—197, 215, 334, 330, 519.— See Equit- 
able Estate. 

clause, 228, 240, 372, 579, 631, 649. 

EsTorrKL, lease by, 461. 

Exchange, by tenant in tail, 80. 

implied effect of the word, 532. 
power of, 356, 358. 
of freehold for copyhold, 377, n. 
statutory provision for, 377, u. 

Execution of a deed, 179, 31o, 317. 

Executors, directions to, to sell land, 362, 363. 

devise of real estate independent of assent of, 261. 
whore they may sell or mortgage to pay debts, 262. 
take an interest in real estate vested in a sole 
trustee or mortgagee, 263. 
power to convey real estato contracted to bo sold, 
263. 

exoneration of, from liability to pay rent-crargos, 
392 . 

exoneration of, from rents and covenants in leases, 
473. 

t 

Executory devices. — See Executory Interest. 

devise, difference between contingent re ma i nd er 
and, 365. 

validity of a limitation as an, 370, 
Executory interest, 312, 321, 338, 364, 368, 447. 

creation of, under Statute of Uses, 339, 
by will, 361. 
alienation of, 366. 
limit to creation, 369. 
executory limitations to take effect cm 
failure of issue, 370. 
in copyholds, 448. 
where preceded by estate tail, 370. 
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Express power of leasing, 34, 356. 

Express trust, limitation in cases of, 550, 554. 


F. 


Farming leases, 10. 

Father, descent to, 132, 138. 

his power to appoint a guardian, 153. 

Fealty, 150, 152, 155, 157, 292, 430. 

Fee, meaning of term, 65. 

simple, 83, 86, 143, 175. 

words in fee simple may be used in a deed, 175, 422, 581. 
simple, alienation by tenant in fee. — See Alienation. 
joint .enants in, 163. 
equitable estate in, 197. 
gift of, by will, 255, 257. 

Fee simple, estate of, in a rent-charge, 389. 

customary estate in, 419, 428. 

enlargement of long term into fee simple, 496, 497. 

See also Term. 

Fee farm ront, 471, n. 
toil, 65, 175. 

Feme Covert. — See Married Woman ; Wife. 

Feoffment, 61, n., 171, 177, 185, 189, 291. 

to the use of feoffor, 187. 

forfeiture by, 177. 

deed required for, 183. 

by idiots and lunatics, 177. 

by infants of gavelkind lands, 177. 

by tenant for life, 177. 

writing'formerly unnecessary to a, 178. 

Feudal system, introduction of, 3, 5, n., 22, n., 28, 144. 

abolition of, 7, 86. 
feuds originally for life, 21, 303. 
feudal system of land holding upon the conti- 
of Europe, 21, n. 

tenancies become hereditary, 22, n., 58. 
grantee of feudal estate regarded as taking only 
a personal interest, 303. 

Feud am novum ut antiquum, 131. 

Fields, common, 378, 404. 
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Fine, 70, 71, 278, 

fines on leasee, 37. 

formerly used to convey wife’s lands, 278. 
attornment could be compelled on conveyance by, 297. 
payable to lord of copyholds, 422, 050. 

Fuats, search for, 565. 

Fire, insurance of improvements, 45. 

relief against forfeiture for non -insurance, 469, 
power to insure against, in mortgages, 

Fixtures on agricultural and pastoral holdings, 463, 482, n«, 
486. 

Foreclosure, 508, 553. 

court may direct salo of property instead of, 509. 
assigned to Chancery Division, 506. 

Foreshore, 379, 380. 

Forfeiture by feoffment, 177. 

and re-grant of copyholds, 427. 

for treason, 80, 91, 156, 150, n., 199, 427. 

abolition of, 30, 80, 91, 150, 199, 430. 
on breach of covenants, 405, 409 — 472. 

Form of a conveyance, 220, 571, 581. 

Fokmedon, 67. 

Frankalmoign, 00, 101. 

Fran kmaiuu age, 00, 

Fraud, concealed, limitation in cases of, 551. 

Frauds, Statute of (see also statute 29 Car. II. c. 3), 20, 183, 
200, 203, 204, 249, 293, 457, 458, 172, 515. 

FreebENCII, 430, 450. 

Freehold, 28, 58, S3, 80, 148, 541. 

customary freeholds, 419, 420, 422, 425. 
exchange of freehold for copyhold, 377, n. 
any estate of, is larger than estate for term of years, 
488. 

Freemen, 151, 613. 


Gain, 612 . 


G. 


Gardens for the poor, 378. 

Gavelkind, 158, 177. 

curtesy of gavelkind lands, 159, n., 275. 
dower of gavelkind lands, 283. 
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General occupant, 26. 

residuary devisee, 252. 

registry, 559, 568. 

words, 228, 240, 072, 578, 628, 631. 

Gestation, period of, included in time allowed by rule of per- 
petuity, 73, n., 369. 

Gift, conditional, 59, 65, 119. 
in tail, 143, 257* 258. 
in fee, 143, 257, 258. 

to use of feoffee, 178. « 

with livery of seisin, 173, 186. 

to husband and wife and a third person, 272. 

their heira, 272. 

Give, word used in a feoffment, 174. 

warranty formerly implied bys 530, 532. 

Glamorgan, county of, 624. 

Goods, 7, 8, n., 9. 

Grand serjeanty, 158. 

Grant, dood of, 217, 242, 291, 292, 301, 421, n., 571, 581. 
an innocent conveyance, 242. 
construed most strongly against grantor, 24. 
incorporeal hereditaments lav in, 288, 374, 380. 
proper operative word for a deed of grant, 242. 
of easement, 377, n., 578. 
of copyholds, 438, 439. 
implied effect of the word, 242, 532. 

Gross, incorporeal hereditaments in, 378, 554. 
eeignory in, 382. 
common in, 395, 555. 
advowson in, 378, 395, 397. 
prescription for exercise of rights in, 554. 

Guardian, 153. 

\ 


Habendum, 228, 234, 235, 572, 582, 629, 632, 650. 

Hadf-bdood, descent to, 134, 139, 586. 

Heir, anciently took entirely from grantor, 24. 
alienation as against, 59. 

power of ancestor over expectations of heirs, absolute, 62. 

is appointed by the law, 87, 121. 

bound by specialty, 104, 534. 

at law, 121. 

expectant, 59, 64. 

apparent, 121. 
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presumptive, 121. 
cannot disclaim, 122. 

word “heirs” used in conveyance of estate of inheritance, 
175. 

is a word of limitation, 176, 504. 
devise to, 260. 

contingent remainder to, 307, 310, 314. 
gift to “heirs,” 314. 

Hereditaments, 6, 9. 

corporeal, 12, n., 17. 

incorporeal, 12, n., 18, 286, 374, 393. 

Heriots, 431, 436. 

heriot service, 432, n. 
custom, 433, n. 

Hides and yard lands, 611. 

High Court of Justice, 113, 168, 169, 190. 

enrolment of deeds in, 363. 

High treason, 80, 91, 136, 130. 

Homage, 149, 437. 

Honour, titles of, 9, 402. 

Houses in boroughs, 148. 

Hull registry, 231. 

Husband, right of, in his wife’s lands, 121, 266, 277, 419, 479. 
present powers of, 277. 

Married Women’s Property Act, 1882. .266, 270, 449, 
480. 

and wife one person, 272. 
could not convey to his wife, 273. 

unless by Statute of 
.Uses, 273. 

bolding over, is a trespasser, 277. 
appointment by, to his wife, 339. 


I. 


Idiots, 89, 177, 443, 336. 

Immoveable property, 2, 6. 

Implication, gifts in a will by, 237. 

Improvements, 40, 41, 43, 93, 433, n., 462, 465 . 

tinder Settled Land Act, 1862. .46—46. 
enumeration of, under the Act, 43, 44, an. 
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Inclosure, 44, n., 376, 377. 

conveyance of, will carry adjoining waste, 379. 
Commissioners, 377. 

partition by, 

Incorporated charities, 101. 

Incorporeal property, 12, 13, 288, 374, 393. 

not subject to tenure, 394. 

Incumbrances, searches for, 524 , n., 505 , 666 . 

money sufficient to provide for, may now be 
paid into Court, 547. 

covenant that estate is free from, 535, 537, 573, 
576, 633. 


Indenture, 181. 

Indestructibility of land, 1. 

Induction, 395. 

Infants, 89, 177, 364, 443, 556. 
tenant for life, 54. 
leasing and sale of infants land, 91. 
management of land during minority, 154, n. 
marriage settlements, 89, 350. 

Inheritance, law of. — See Descent. 

trust of terms to attend the, 491, 492. 
owner of, subject to attendant term, had a real 
estate in equity, 494. 

Injunction, 31, 212, 214. 

Innocent conveyance, 242. 

Inrolment of deeds barring estate tail, 70, n., 72, 74, 445, 565. 

of conveyance for charitable uses, 92, 92, n., 97* n. 
of separate deed of trust, 94. 
of bargain and sale, 221, 243. 

of memorial of deeds as to lands in Middlesex and 
Yorkshire, 231, 243, 565. 
of wills in Middlesex and Yorkshire, 264. 
of memorial of annuities for lives, 383, 566. 
of deeds ill the inrolment department of the central 
office of the High Court of Justice, 565, 566, n. 

Insolvency, 1 18, 567. 

insolvent estato of deceased debtor may be ad- 
ministered in bankruptcy, 107. 

Institution, 395. 

Insurance, relief against forfeiture for non-insurance, 469. 
of improvements, 45. 

Intention, rule as to observing, in wills, 254, 257. 
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IXTERBSSE termini, 461. 

Interest, stipulation to raise, void, 516* 

stipulation to diminish, good* 516. 

.former highest legal rat© of, 516, 

Intestacy, 11, 12, n„ 27, 894, 520. 

of a bar© trusteo, 141. 

registration in Yorkshire of affidavit of, 265. 

Investment of charity funds, 101. 

of capital money arising out of Sottlod Land Act* 
1882 . . 49 — 52. 

Ireland, leases by tenant for life in, 34, 35. 

Issue, in tail, bar of, 70, 75, 76. 
devise to, of testator, 253. 
devise in case of death without, 256. 
executory limitations to take effect in failure of, 370. 


J. 

Joint stock companies, 101. 

Joint tenants for life, 162. 

in tail, 162. 
in fee simple, 163. 
of copyholds, 433. 
trustees made, 164, 199. 
release by, 166. 
tenancy, severance of, 166. 
estate, no curtesy of, 275. 

no dower of, 283, 284. 

Jointure, 284. 

equitable, 285. 

Judgment debts, 81, 107, 110, 204. 

lien of, now abolished, 112. 
in counties palatine, 214. 
registry of. 111, 565, 566. 
as to trust estates, 204. 
as to powers, 344. 
as to copyholds, 438. 
search for, 112, 117, 566. 
as to leaseholds, 473. 
limitation of actions on, 552. 
against a mortgagee, 518. 

Judicature. — See Supreme Court op Judicature Acts* 


K. 
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L. 

Land, indestructibility of, 1, 7. 

term, 8 n., 18, 540, 377, 614. 
action for recovery of, 416. 

Transfer Act, 568. 
means arable land, 614. 

Land Commissioners for England, 169. 

partition by, 169. 
appointment of rent-charge 
by, 3 91. 


Landlord, trustee, 485. 

Lands, liability of, for debts, 103, 106, 110. 

Lapse, 253. 

Law and equity, distinct systems, 211, 455. 

to be administered concurrently, 213 — 215. 

Lease, agreements for, 459. 

stamp duty on agreements for, 459, n. 
from year to year, 456, 457. 

assignment of interest by tenant from year to year, 456, u. 

for a term of years, 11, 454. 

for a number of years, 143, 217, 458, 460. 

for years is personal property, and why, 10, 11. 

for life, 143. 

entry, necessary, 217, 460. 
by tenant in tail, 78, 79, 80. 
of infant’s land, 91. 
by tenant in dower, 286. 
for a year, 628. 

abolished, 223. 

leases in writing to be by deed, 458. 

no formal words required in a, 458. 

leases made after 31st December, 1881 . . 463, 468. 

by tenant for life, 33, 355, n., 356. 

by husband of wife’s lands, 277. 

power to, 34, 354, 355, 503, 504. 

express power to lease, 34, 356. 

statutory powers to lease, 34. 

by authority of the Court, 34. 

under Settled Land Act, 1889 . . 35. 

fines on leases, 37. 

lease for confirming a previous lease, void or voidable, 38. 
by oopyholder, 418. 

le» se of copyholds by licenoe of the lord, 419, n. 

Stamps on,459, n. 
by estoppel, 461. 

rent reserved by, 292— 296, 462 — 464. 
ocndition of re-entry in, 294, 464 — 470. 
mortgagor could not make a valid, 502. 
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Ijauk, forfeiture of, 136, n. (d). 

Lkasb and release. 216, 217, 222, 242, 242, 629. 

an innocent conveyance, 242. 

Leaseholds, will of, 472. 

mortgage of, 513. 

disclaimer of, by trustee in bankruptcy, 475. 
purchaser of, formerly entitled to a sixty years* 

title, 540. 

cannot now require lessor's title, 541. 

sale of, 544. 

Legacies, limitation of suits for, 552, 554. 
charge of, 262. 

Legal doubts, 1 84 . 

estate, 192, 215, 386, 502. 
instruments, formal stylo of, 233, 239. 
memory, 554. 

rights to bo recognized, 194, n., 211. 

Lessor's title cannot now be required, 541. 

Liber Sochemannus, 148. 

Liberum tenement urn, 28. 

Licence, effect of licence for breach of oevonaut* in a lease, 405. 
restrictions on effect of, 466. 
to demise copyholds, 419, n. 

Lien of vendor, 515, 521. 

Life annuities, 383, 384 , 566. 

estate for, 20, 21, 25, 28, 47, 175, 255, 301, 304. 
joint tenants for, 162. 
equitable estate for, 196. 

tenant for, concurrence of, to bar entail, 74, 76. 
estate for, in a rent-charge, 388. 
estate for, in copyholds, 422. 

tenant for, entitled to custody of title-deeds, 558. 
forfeiture of life estate, 177, 329. 

Light, limitation of right to, 556. 

right to, passing by conveyance, 574. 

LIMITAT ION of estates, 174, 224, 321, 364, 365, 369, 647. 

of a vested remainder after a life estate, 30L 
words of, 174, 175, 176, 241, 304. 
statutes of, 549, 553, 554, 555. 

Limited Owners’ Besidences Acts, 42. 

Lis pendens, 117. 

uroh for, 118. 
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Literary institutions, 99, 207. 

incorporation of trustees, 101. 

Livery in deed, 173. 
in law, 174. 
of wardship, 149. 
of seisin, 171, 173, 174, 183, 186. 
corporeal hereditaments formerly lay in, 288. 

Loans, 9. 

Lodgers’ Goods Protection Act, 294, n. 

Logic, scholastic, 199, 322. 

London, custom of, 85, 86. 

Lord’s demesne, 146. 

Lot mead, 615. 

Lots, sale of property in, 545. 

Lunatic, 89, 177, 443, 537, 538, 556. 


M. 

Maine, Sir Henry, on primogeniture, 619. 

Males preferred iu descent, 127, 132, 133. 

Mandamus, 212, 215. 

MANERIA, 146, 405. 

Manors, 147, 160, n., 418, 426. 
lord’s demesne, 146. 

rights of lords of, to wastes by side of commons, 379. 
commutation of manorial rights, 433. 
common appendant, 605. 

Marriage, 149, 250. 

settlemen'ts, 89, 333, 356, 357. 

woman, separate property of, 120, 267, 268, 450. 

before 1883, had no disposing power, 91, 120, 
266. 

Married Women’s Property Acts, 266, 270, 
449, 460. 

capable of holding property as a feme sole, 
270. 

property of woman married after the Act to 
be held by her as a feme sole, 270. 

pr oper ty acquired after the Ant by a woman 
married before the Act to be held by her as 
a feme sole, 271. 

saving of existing settlements, 271. 
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Married woman, conveyance of her lands, 279, 280* 

bare trustees 280, *Ht. 
surrender of her copyhold Lands, 441, 440. 
copyholds which Wife’s separate property, 
44!. 

rights of, in her husband's lands, 121, 284. 
rights of, in her husband's copyholds, 449, 
450. 

admittance of, to copyholds, 415. 
husband's rights in her term, 479. 
appointment by, 349. 
release of j*owers by, 301, 301, n. 
release of her right to dower, 2H2, 

Matern al ancestor^, de-m ent to, 132, 1 to. 

Meadows, 30, Oil, 015. 

Mem on y, legal, 554. 

Men, means tenants, 014. 

Merc iiettm, 407. 


none of tithes in the land, 402. 
of tithe rent-charge, 402. 

of a term of years in a freehold, 48S, 180. 
none of estate* held in autre droit. 400. 

Merton, Statute of, o, 013. 

Messuaoe, term, 17. 

Middlesex registry, 231, 201, 505. 

devise of lands in, 201. 

ige of luml in, 523. 

Mixes, 18, 31, 103, 408. 
lease of, 35. 

rent on mining lease, 37. 

sal© under powers reserving, 35 

right of the lord of copyholds to,f4l8, 

Modus decimamli, 552, n., 025. 

Money laud, 100, 197. 

Mortgage, 452, 499. 

construction of, in law, 501. 

for payment of debts, 262. 367, 625. 

legacies, 202, 2<>3. 
stamps on, 500, n., 519, n« 
origin of term, 502. 
legal estate in, 502. 
to trustees, 517. 


W.R.P. 


X X 
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Mortgage, equity of redemption of, 506, 522, 529. 

surrender of mortgaged estate, 507, n. 

foreclosure of, 508, 509, 510, 553. 

power of sale in, 510, 511. 

statutory power of sale in, 510. 

appointment of receiver in, 510. 

fire insurance in, 510. 

repayment of, 511. 

of copyholds, 513. 

of leaseholds, 513, 537. 

by underlease, 514. 

by deposit of title deeds, 514, 524, n. 

interest on, 516. 

to joint mortgagees, 517, 518. 

now primarily payable out of mortgaged lands, 520. 
30 & 31 Viet. c. 69 . . 521. 

40 & 41 Viet. c. 34 . . 521. 
tacking, 523, 529. 

land in Middlesex and Yorkshire, 523. 
for future dobts and advances, 525, 526. 
to secure an account current, 526, n. 
for future costs, 526. 
for long term of j’ears, 512. 
transfer of, 519. 

effect of two mortgages by same person, 527. 

consolidation, 527 — 529. 

covenants for title on, 536, 537, 581, n. 

Mortgagee and mortgagor, relative rights of, 502 — 505. 

descent of estate of, 142, 263, 507, 507, n. 
powers of mortgagee where mortgage made by deed 
after 31st December, 1881 . . 510. 
judgment against, 518. 
may sue in his own name, 505. 
may be compelled to transfer, 519. 
in possession, 504, 551. 
right to recover possession, 553. 
power to lease, 504. 
deeds in* possession of, 557, 559, 560. 

\ 

Mortgagor, could ndt make a valid lease, 502. 

except under express power of leasing, 503. 
statutory power to lease, 503. 
covenants for title by a, 535, 536, 581, n. 
limitation of his rights to redeem, 551. 
must give notice of intention to repay mortgage 
money, 512. 

inspection of deeds in possession of mortgagee, 
459, 460. 

Mortmain, 66, 91, 93, 95, 96,-97, 101. 

exemptions from Mortmain Act, 97. 

Mother, descent to, 139, 140. 


MOVEABLES, 1, 2, 6. # 

Multiplicity of suit*, 214. 

i, public, conveyance of land for, 100, 


N. 

Name, directions to assume, 341. 

Natural life, 20. 

Naturalization*, 87, 80. 

Act of 1870 . . 87, 80, 108. 

New river shares, 0, n. 

New trustees, 206 -208. 

statutory ]H>wor to apj>oint, 208, 200. 
vesting of trust estate in now trustee, 206, 210. 
stamps on appointment of, 21 1. 

Next presentation, 300. 

Norman Conquest, 2. 

Notice of sale by temmt for life, 52. 
of a trust, 103, n. 
of rent- charge, 384, n. 
of an incumbrance. 111, 403, 523. 
of unregistered assurance, 232. 
for repayment of mortgage money, 512. 
to quit, 450. 

Novel disseisin of common of jtfisturo, writ of, 623. 


O. ' 

/ 

Occupant, 26. * 

of a rent-charge, 380. 

Offices, 402. 

Official searches of registers, Ac., 566. 

Operative words, 228, 234, 572, 581, 630. 

Order for sale by Chancery Division, 1 13. 

Outlawry, 29. 

Ownership, no absolute ownership of real pro p er ty , 21* 
Oxoanos, 612. 


x x 2 
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Palatine, judgments in counties, 114, 115. 

Paramount, Queen is lady, 3, 144. 

PARCELS, 228, 234, 572, 582, 628, 631, 649. 

Parks, public, conveyance for, 100. 

Particular estate, 290. 

Parties to a deed, 227, 234, 546, 571, 581, 628, 629. 

person taking benefit need not bo a party, 182. 

Partition, 128, 1G8, 169, 377, n., 532. 

31 & 32 Yict. c. 40, and 39 & 40 Yict. c. 17 . . 169. 
of copyholds, 433. 

Pastoral holdings, 457. 

Paternal ancestors, descent to, 132, 133, 138, 139. 

Patron of a living, 395. 

PEnPETurfy, 73, 323, 370, 372, 647. 

Personal property, 8, 9, 452. 

corporeal and incorporeal, 1 2, n. 
classification of property as real or personal, 
14, n. 

rules of descent do not apply to, 141. 

Petit serjeanty, 158. 

Play grounds, 99. 

Ploughlands, 612. 

Pond, description of, 18. 

Portions, terms of years used for securing, 488. 

Possession, mortgages in, 504, 551. 

mortgagecf s right to recover possession, 553. 

Possibility, alienation of, 326, 327. 

of issue extinct, tenant in tail after, 76. 
on a possibility, 321. 
common and double, 322, 323. 

Posthuxous children, 318. 

Power, 343, 349, 350. 

rested in bankrupt or insolvent, 344. 
compliance with formalities of, 345. 
attestation of deed executing, 346. 
equitable relief on defective execution of, 347. 
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Power, exercise of, by deed, 345, 349. 
exercise of, by will, 348, 349. 
extinguishment of, 351, 360. 
suspension of, 351. 
special, 353. 
of leasing, 354. 

express power, 34, 356. 
statutory powers, 34. 
under Hettied land Act, 1883 . . 35. 
in mortgages, 503, 504. 
ignorance of legal rules, 350. 
estates under, now they take effect, 359. 
release of, 3151. 
disclaimer of, 361. 
of sale in mortgages, 510, 511. 
of sale and oxcuange in aetUumonts, 356, 358. 

PrjecH'K, tenant to tho, 69. 

Predecessor, 336. 

Premises, term. 18. 

PnESCHimo.v, 380, 554 , 553. 

Presentation, 3 

next. 399. 

sale or assignment of, by spiritual jwrtion, when 
void, 399. 

Presentment of surrender of copyholds, 440. 

of will nf copyholds, 412. 

Primogeniture, 72, 127. 

Sir Henry Maine on, 619. 

PRIVITY between lessor and assignee of term, 

none between lessor anu uudor-les-ssj, 478. 

Probate, Court of, 249. 

Proclamations of duo, 7 1 . 

Production of documents, 543, 559, 560. 

acknowledgment of right to, 561. 


Professed persona, 23 

Professional remuneration, 235, 236, n. f 238, 526. 
Profit 4 prendre, 555. 

Property, classification of, as real or personal, 14, n. 
different meanings of the word, 14, n. 

Protector of settlement, 74, 75, 428, 445. 

Pub autre vie, estate, 25, 26, 54, 82, 359, 423. 



878 INDEX. 

Purchase, meaning of term, 125. 

when heir takes by, 2 CO. 
deed, specimen of a, 227. 
deed, stamps on, 229, 230. 
money, application of, 548. 

Purchaser, voluntary conveyances void as to, 102. 

judgments formerly binding on, 109, 117. 
with notice of unregistered assurance, 232. 

S rotection of, without notice. 111, 429, 492, 493. 

escent traced from the last, 125, 585. 
conveyance to the use of, 224. 
relief against mistaken payment by, 357. 
what expenses to be borne by, 544. 
rights of, on an open contract, 539 — 546. 
rights of, in case of action for specific perform- 
ance, 545. 


Q. 

Quasi entail, 82. 

Queen is lady paramount, 3, 144. 

Quia emptores. Statute of (see statute 18 Edw. I. c. 1). 
Quiet enjoyment, covenant for, 532, 533, 534, 572, 576, 633. 
Quit rent, 154, 157. 


It. 

Rack-rent, enactment as to tenants at, 38. 

Railway Rolling Stock Protection Act, 294, n. 
shares, personal property, 9. 

Real property, 8, 9, 11. 

classification of property, as real or personal, 
14, xl. 

act to amend the law of, 217, 224, 293, 298, 327, 
331,^33. 

Receipt clause, 548. 

of trustees now discharges, 548. 

for purchase-money, form of, 229, 572, 581, 630, 635. 

Receiver, power to appoint in a mortgage, 511. 

Recital of contract for sale, 227, 571, n., 630. 

of conveyance to vendor, 227, 234, 571, n., 630. 

Recitals in deeds, 541, 371, n. 

Rsoookxeakces, 113. 
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Recoveries, search for. 465. 

Recovery, 67, 68, 68, 70. 

customary, 427. 

Recreation grounds, 376. 

Rectories, advowaon* of, 300. 

Reddendum, 620. 

Redemption', equity of, 306, 327, n., 328. 

action for, 300. 

Re-entry, condition of, 204, 293, 206, 404—470, 408. 

not now dostrov(Hl by iiconoo for breach of covenant, 
460. 

not now destroyed by waiver of breach of covenant, 
467. 

Register of judgments, 109, 111, 363, 300. 

of writ of elogit, 111, 112, 113, 114. 

of crown debts, 1 10, 300. 

of Ii« pendens. 117. 

of d**eds, 231, 337, 363, 300. 

notice of unregistered UNsiimnce, 232. 

registration iu Yorkshire of aiiidavitof intestacy, 263. 

of wills, 204, 203. 

search in the, 303. 560. 

of uuuuitie*, 384, 

Registration, 337. 

of title, 5G6, 368. 

Reg rant after forfeiture, 427. 

Release, 629. 

proper assurance between joint tenants, 100. 
conveyance by, 216, 218, 242, 297, 629. 
from rent-charge of part of hereditament* not an ex- 
tinguishment , 391. 
of powers by married women, 361. 

Relief, 22, 149, 152, 134, 157, 431. 

Religious association, conveyance to, #9. 

vesting of property in now trustee*, 207. 
incorporation of trustees, 101. 

Remainder, 291, 299, 307. 

bar of, after an estate tail, 68, 74, 73. 
arises from express grant, 291. 
no tenure between particular tenant and remain- 
derman, 299. 
vested, 300, 301. 

vested, may be conveyed by deed of grant, 301 . 
estates in remainder, 303. 
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Remainder, definition of rested, 302. 

example of vested, 316. 

contingent. — See Contingent Remainder. 

of copyholds, 447. 

Remuneration, professional, 235 — 239, 526. 

Renewable leases, 287, 480, 481. 

Rent, 152, 154, 292, 462. 

on mining lease, 37. 
quit, 154, 157. 
demand for, 294. 
remedy by statute, 295. 
reservation of, 293, 464. 
apportionment of, 39, 40, 391, 468. 
of estate in foe simple, 152, 154. 
service, 292, 293, 299, 431, 462. 
passes by grant of reversion, 296, 464. 
not lost now by merger of reversion, 298. 
none incident to a remainder, 299. 
seek, 382, 386. 
of copyhold, 431. 

redemption of certain rents, 154, n. 
fee farm, 471, n. 

limitations of actions and suits for, 552. 

Rent chargo, 383, 402, 552, 496. 

valid in equity against persons having notice, 
although not registered, 384, n. 
power to grantee to distrain for, 386. 
statutory powers of distress, entry, &c., 387. 
ostuto for life in, 388. 
estate in foe simple in, 389. 
release of, 391. 
apportionment of, 391. 
accelerated by merger of prior term, 492. 
grantee of, has no right to the title deeds, 557. 
creation of, under the Statute of Uses, 385. 
bankruptcy of owner of land subject to, 392, 
393, u.\ 

order vesting disclaimed property’, 393. 
exoneration of executors ana administrators from 
liability to pay, 392. 

Residuary devises 252. 

Resignation, agreement for, 396. 

Resulting use, 189. 


Reversion, 291, 296. 

bar of, expectant on an estate tail, 68, 74, 75. 
on a lease for years, 291, 464. 
lessor's covenants binding, 464. 
severance of, 464, 467. 
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B EVERSION. on leas© for life, 202. 

difficulty in tonkin# a title to, 551>. 
purchaser of, 550. 

31 Viet. c. 4.. 559, n. 

Revocation, conveyance with clause of, 102. 

of wills, 250, 251. 


ItlVEH, f*oil of, 370. 

rights of owner of lands adjoining to, 370. 
Roai>, soil of, 370. 

Bulks, technical, in construing a will, 251, 260. 


S. 

Hale of copyhold estates by trustee' in bankruptcy, *420. 

of settled estates. 31, IH, *40. 

bv tenant in tuil, HO. 

* 

of infant's land, hi. 

fur payment of debts, 261, 202, 307. 

power of, in settlements. 350. 

in mortgages, 510. 
of mortgaged property, .#08, 511. 
action for, 5<*9. 

rights <jf vendors and purchuwera on sale* made after 31»t 
l.)e<*emlH*r, IhhI . . 5*12. 
of leaseholds, 5*40, 5-4*4. 
of underlease, 543, 51*4. 
contract for. — See A<# 

Sati.«fiki> tome, 494. 

Scholastic logic, 100, 322. 


sites for Oh, 100. I 

Scientific institutions, 00, 207. 1 

incorporation of trustee*, 101. 


Scintilla juris, 342, 343. 

Sea-shore, rights of owner of adjoining lands to, 
rights of the crown to, 380. 


SEARCHES for incumbrances, Ac., 117, 524, n., 565, 5 

official, 566. 

Seigxoky, 374. 

in gross, 362. 
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Seisin, 126, 171, 186, 219, 342, 421, 598. 

transfer of, required to be notorious, 220, 318. 
actual seisin required for curtesy, 276, 641. 
legal seisin required for dower, 282. 
of copyhold lands is in the lord, 418. 

Seizure of copyholds, 443. 

Separate property of wife, 120, 266, 267, 268, 273, 275, n., 

280, 445, 449. 

trusts for separate use enforced, 267. 

copyholds which are wife’s separate property, 441, 450. 

Sequestration of profits of benefice, 120. 

Serjeanty, grand, tenure of, 158. 

petit, tenure of, 158. • 

SERVI, 146, 407, n. 

Services, feudal, 63. 

Servient tenement, 555. 

Settled estates, leasos and sales of, 31, 48, 55. 

Settled Land Act, 1882 . . 367. 
waste, 32. 

powders of leasing, 35. 

improvements by tenant for life, 43 — 46. 

sale under, 49. 

application of capital money, 49. 
tenants for life under the Act, 54. 
proceedings for protection of land settled, 55. 
jKiwers of wife under the Act, 280. 

Settlement, 72. 

protector of, 74, 75, 428, 445. 
on infants on marriage, 89, 350. 
voluntary, 102. 
extract from a, 333. 
of copyholds, 445. 

Severalty, 129, 167. \ 

Severance of joint tenancy, 166. 
of reversion, 467. 

Sublley’s case, rule in, 303, 305, 309, 310, n. 

Shifting use, 339, 341, 342, 364, 367, 371, 448. 

no limitation construed as, which can be regarded 
as a remainder, 342. 
in copyhold surrenders, 

Signing of deeds, 183. 

of wills, 248, 249. 

Simony, 399. 
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Sites far school*, OS, 100. 

for place* of worship and burial, 90. 

Socage, tenure of free and common, 148, 150, 151, 152. 
derivation of word, 150, u. 

i, 408. 

i. Liber, 148, 151. 

Soil of river, 379. 
of road, 379. 

Solicitor*’ Remuneration Act, 188t . . 238, 520. 

now principle* of remuneration, 235, 237. 
remuneration by commission or percentage, 238. 
agreement a* to amount and mode of, 239, 320. 

Sons, descent to. 127, 130. 

Special occupant, 20, 142. 

Specialty, heir bound by, 104, 534. 

Specific perforin mice, right* of purchaser in cast* of action for, 
545. 


NO uses, 321. 339, 342, 343, 304, n., 371, 448. 


\ on Ue<«<ls, 

addition of pr(i^rt*H»ivo duty, 181, 230, n. 
on purchase deed*, 229, 230, 

on conveyances in condd'-rution of annuities, 390, n. 
oil a^rts?mt*nts f 201, n. 
on declaration* of trust, 201, n. 

ou ap)H>intin«mt of new trustee* of charity property, 207. 

on presentation to ecclesiastical benefice, 390. 

on agreement* for leases, 459, n. 

on order* of court Touting trust property, 207. 

on lease for year now ropeahd, 217, si. 

on surrender of copyhold*, 439, n. 

on lease? , 459, n. 

on assignment of leases, 472. n. 

on covenant to surrender copyholds, 533, n. 

on appointment of new trustees, 211. 

on covenant for production of titlo deeds, 5*M>, n. 

on mortgages, 5<J0, n. 

on transfer of mortgage, 519, n. 

on securities for the payment of money advanced on an 
account current, 526, n. 

Statutes cited : 

9 Hen. Ill, c. 29 (Magna Cbarta, freemen }, 425, m 
9 lien. HI. c. 32 (Magna Charta, alienation), 63. 

20 Hen. 1X1. c. 4 (approvement), 6, 606, 613. 

3 Edw. I. c. 39 (limitation), 554. 

4 Edw. I. c. 6 (warranty), 64, 530. 

6 Edw. I. c. 3 (warranty), 531. 
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Statutes cited : 

6 Edw. I. c. 5 (waste), 31. 

12 Edw. I. (Statutum Walliro), 620. 

13 Edw. I. c. 1 (De donis), 6, 7, 21, 61, 84, 330, 424, 531, 

603, 644. 

13 Edw. I. c. 18 (judgments), 108, 204. 

13 Edw. I. c. 32 (mortmain), 66. 

13 Edw. I. c. 46 (commons), 613. 

18 Edw. I. c. 1 (Quia emptores), 24, 85, 108, 144, 147, 

157, 328, 375, 390, 425, 471, 611. 

18 Edw. I. c. 2 (apportionment of services), 85. 

18 Edw. I. stat. 4 (fines), 70. 

25 Edw. 111. stat. 2 (natural-born subjects), 88. 

34 Edw. 111. c. 16 (fines), 71. 

15 Rich. II. c. 6 (vicarages), 398. 

4 lien. IV. c. 12 (vicarages), 398. 

1 Rich. 111. c. 1 (uses), 188. 

1 Rich. III. c. 7 (fines), 71. 

4 Hen. VII. c. 24 (fines), 71. 

11 Hon. VII. c. 20 (tenant in tail ex pTovisiune viri), 77, 

531. 

^ 19 Hon. VII. c. 15 (usos), 204. 

21 lien. VIII. c. 4 (executors renouncing), 363, 448. 

26 Hen. VIII. c. 13 (forfeiture for treason), 80, 156. 

27 lieu. VIII. c. 10 (Statute of Usos), 20, 86, 178, 185, 

186, 188, 204, 219, 245, 259, 279, 
‘ 284, 338, 339, 361. 

27 Hon. VIII. c. 10 (ront-charge), 385, 444. 

27 Hon. VIII. c. 16 (enrolment of bargains and sales), 

221, 243, 279. 

27 Hon. VIII. c. 26 (Wales), 624. 

27 Hon. VIII. e. 28 (dissolution of smaller monasteries), 

400. 

31 Hen. VIII. c. 1 (partition), 168. 

31 Hen. VIII. e. 13 (dissolution of monasteries), 400. 

32 Hen. VIII. c. 1 (wills), 24 , 86, 245, 246, 363. 

32 Hen. VIII, c. 2 (limitation of real actions), 541. 

32 Hen. V11H c. 7 (conveyances of tithes), 400, 401. 

32 Hon. VIllAe. 24 (dissolution of monasteries), 400. 

32 Hen, VIII. r. 28 (leases by tenant in tail, &c.), 78, 

i 277. 

32 Hen. VIII. fc. 32 (partition), 168. 

32 Hen. VIII. c. 34 (condition of ro-entry), 295, 463, 465. 

32 Hen. VIII. c. 36 (fines), 71, 77. 

33 Hen. VIII. c. 39 (crown debts), 81, 115. 

34 & 35 Hen. VIII, c. 5 (wills), 86, 245. 

34 & 35 Hen, VIII. c. 20 (estates tail granted by crown), 

76. 

34 & 35 Hen. VIII. c. 26 (Wales), 624. 

37 Hen. VIH, c. 9 (interest), 502. 

3 & 4 Edw. VI. c. 3 (commons), 613. 

5 & 6 Edw. VI. c. 11 (forfeiture for treason), 80, 156. 
5&6 Edw. VI, c. 16 (offices), 120. 

5 Eliz. c. 26 (palatine courts), 243. 
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Statittes cited : 

13 Eliz. c. 4 (crown dobts), 81, 113, 

13 Elix. c. 3 (defrauding 1 creditor*), 102. 

13 Eliz. c. 20 (charging benefices), 120. 

14 Eliz. c. 7 ^collector* of tenth*}, 81. 

14 Eliz. c. 8 ( recoveries}, 77. 

27 Eliz. c. 4 (voluntary conveyances). 102. 

31 Eliz. c. 2 ’tines). 71. 

31 Eliz. c. 6 (simony), 399. 

30 Eliz. c. is (voluntary conveyances), 102. 

21 Jac. I. c. 10 (limitations'., 549. 

12 far. 11. c. 24 'uttolisliiiig feudal tenures}, 7, SO, 133, 

134, 13s, HU, 243, 431. 

13 fur. II. c. 17 (lledford level), 233. 

20 Car. II. c. 3 ^ Statute of FniuiK}, h. 1 { lease**, Ac., in 

writing';. 1H3, 2(H), 223, 203, 433, 437, 
438, 313. 

s. 2 (exception), 183, 203, 437, 4 38. 

*. 3 (assignment*, &t\, in writing), 183,472, 
477. 

m. 4 (agreements in writing), 200. 
h. 3 (wills!, 240. 

hh. 7, 8, O (trust* in writing), 201. 

**. 10 v trust estates), 203, 204. 

». 12 s estate pur autre vie (, 21, 20. 
h. 10 , chattels' . 4 74. 

2 Will. A: Mury, c. 3 hstrens for rent). 201. 

3 Will. Jfc Marv. e. I 1 .creditor*;, 103, 204. 

4 & 3 Will. A Murv, c . 10 second mortgage), 322. 

4 & 3 Will. & Mary, e. 20 .docket of judgments), 100, 

0 & 7 Will. 111. c. 14 (creditors), 103, 

7 & 8 Will. III. e. 30 (docket of judgments), 100. 

7 & 8 Will. III. c, 37 (conveyance to rorjionitiun*), 101. 

10 & 11 Will. III. c. 10 (is »*tli u moti* children), 310. 

11 A: 12 Will. 111. c. 0 (title by descent;, 88. 

2 & 3 Anne, c. 4 (West Hiding registry), 231, 261. 

4 Sc 3 Anne, c. 10, rh. 0, lo (attornment), 207, 370. 

*. 21 (wurrauty), 331. 

5 A: 0 Anno. c. Is (West Hiding registry), 231, 243. 

6 Anno, c. 18 (production of cectiti quo vie)* 27, 277. 

6 Anne, c. 33 (East Hiding regi .try, 231, 243, 204, 333. 

7 Anno, c 3 ( natural -bom nubj»ict*), 88. 

7 Anne, r\ 20 (Middlesex registry), 231, 204. 

8 Anne, c. 14 {distress for rent), 204. 

10 Anne, c. 18 (copy of enrolment of bargain and sale), 
242. 

12 Anne, stat. 2, c. 12 (presentation), 300, 

12 Anne. stat. 2, c. 16 (usury), 316. 

4 Geo. II. c. 21 (aliens), 88. 

4 Geo. II. c. 28 (rent), 204. 203, 208, 383, 386, 478, 481. 

7 Geo. II. c. 20 (mortgage), 505, 308. 

8 Geo. II. c. 6 (North Hiding registry), 231 t 243, 264, 
533. 

9 Geo. II. c. 36 (charities), 92, 93. 



INDEX. 






Statutes cited : 

11 Geo. II. c. 19 front), 39, 294, 297* 

14 Goo* II. c. 20 (oommoa recoveries), 69, 74. 

s. 9 (estate pur autre vie), 27. 

25 Geo. II. c. 6 (witnesses to wills), 248. 

25 Geo. II. c. 39 (title by descent}, 88. 

9 Geo. III. c. 16 (crown rights), 549. 

13 Geo. III. c. 21 (natural- born subjects), 88. 

25 Geo. III. c. 35 (crown debts), 81, 115. 

31 Geo. III. c. 32 (Roman Catholics), 29. 

39 Geo. III. c. 93 (treason), 156. 

39 & 40 Geo. III. c. 56 (money land), 197. 

39 & 40 Geo. III. c. 88 (escheat), 156. 

39 A 40 Geo. III. c. 98 (accumulation), 372, 373. 

41 Geo. III. c. 109 (General Inclosure Act), 376. 

44 Geo. III. c. 98 (stamps), 231. 

47 Geo. III. seas. 2, c. 24 (forfeiture to the crown), 156. 
47 Goo. III. s ess. 2, c. 25 (half-pay and pensions), 120. 

47 Geo. III. c. 74 (debts of traders), 106, 204. 

48 Goo. III. c. 149 (stamps), 231. 

49 Geo. III. c. 126 (offices), 120. 

53 Geo. III. c. 141 (inrolment of memorial of life an- 

nuities), 384. 

54 Goo. III. c. 145 (attainder), 156. 

54 Goo. III. c. 168 (attestation to deeds exorcising 

powers), 346. 

65 Goo. III. c. 184 (stamps), 181, 231. 

65 Geo. III. c. 192 (surrender to use of will), 442. 

67 Geo. III. c. 99 (l>enefices), 120. 

69 Goo. III. c. 94 (forfeiture to the crown), 156. 

1 & 2 Geo. IV. c. 121 (crown debts), 116. 

3 Geo. IV. c. 92 'annuities), 384. 

6 Goo. IV. c. 16 bankruptcy), 344. 

6 Geo. IV, c. 17 forfeited leaseholds), 157. 

7 Geo. IV. c. 45 (money land), 197. 

7 Geo. IV. c. 75 (annuities), 384. 

9 Geo. IV. c. 31 (petit treason), 156. 

9 Goo. IV. cl 85 (charities), 93. 

9 Goo. IV. ©.* 94 (resignation), 376. 

10 Geo. JTV. c* ! 7 (Roman Catholics), 29, 

11 Geo. IV. & l Will. IV. c. 47 (sale to pay debts), 47, 

/ 90, 106, 204, 367. 

11 Geo. IV. A 1 Will. IV. c. 60 (trustees), 206, 

11 Geo. IV, A 1 Will. IV. c. 65 (infants, Ac.), 90, 443, 

444 481. 

11 Geo. IV. A 1 Will. IV. c. 70 (administration of jus- 
tice), 114, 243, 

2 & 3 Will. IV. c. 71 (Prescription Act), 555, 626. 

s. 1 rights of common, Ac.), 556. 
s. 2 way, water), 556. 
s. 3 light), 556. 
s. 4 acquiescence), 556. 

8. 7 disabilities), 556. 
s. 8 'ways, waters), 557. 
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Statutes cited : 

2 & 3 Will. IV. c. 100 (tithes), 552. 

2 & 3 Will. IV. c. 115 (Boman Catholics), 29. 

3 & 4 Will. IV. c. 27 (limitations), 549. 

b. 1 (rents, tithes, do.), 552. 
s» 2 (estate in possession), 548. 
s. 3 (remainders and reversions) 
550. 


s. 14 (acknowledgment of title), 
550. 

88. 16—18 (disabilities), 550, 552. 
8. 25 (express trust), 550. 
s. 26 (concealed fraud), 551, 
s. 27 (acquiescence), 551. 
s. 28 (mortgage), 552. 
s. 30 (advowson), 552. 
s. 33 (advowson), 552. 
s. 34 (extinguishment of right), 
553. 

s. 36 (abolishing real action*), 31, 
128, 168, 287, 541. 
s. 39 (warranty not to defeat 
right of entry), 532. 

8. 40 (judgments, logucios, &c.), 
552. 

3 & 4 Will. IV. c. 42 (distress for rent), 294. 

3 & 4 Will. IV. c. 74 (fines and recoveries abolished), 

69, 71, 279, 361, 427. 

88. 4, 5, 6 (ancient demosne), 161. 
8. 14 (warranty), 532. 
s. 15 (leases), 79. 
s. 18 (reversion in the crown), 
76, 77. 

s. 22 (protector), 75. 

8. 32 (protector), 75. 

88. 34, 36, 36, 37 (protector), 7*. 
s. 40 (will, contract), 78, 79. 
s. 41 tinrolment), 70, 79. 
as. 42 — 47 (protector), 75. 
s. 50 (copyholds), 428, 440. 
b. 53 (equitable estate tail in 
copyholds), 445. 

8. 54 (entry on court rolls), 445. 
88. 56— 73 (bankruptcy), 81, 429. 

/ 88. 70, 71 (money land), 197. 

/ s. 74 (inrolment), 70. 

88. 77 — 80 (alienation by married 
women), 279, 280, 361, 
447. 

as. 64 — 86 (acknowledgment of 
deed by married woman), 
280. 

s. 90 (wife’s equitable copyholds). 
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Statutes cited : 

3 & 4 Will. IV. c. 87 (inclosure, inrolment of award), 

376. 

3 & 4 Will. IV. c. 104 (simple contract debts), 106, 204, 

428. 

3 & 4 Will. IV. c. 103 (dower), 281, 285, 286, 451. 

3 & 4 Will. IV. e. 106 (descents), 11, 123, 124, 125, 132, 

134, 135, 260, 315, 430, 601, 638. 

4 & 5 Will. IV. c. 22 (apportionment), 39. 

4 & 5 Will. IV. c. 23 (trust estates), 157, 199, 206. 

4 & 5 Will. IV. c. 30 (common fields exchange), 378. 

4 & 5 Will. IV. c. 83 (tithes), 552. 

4 & 5 Will. IV. c. 92 (fines and recoveries, Ireland), 279. 

5 & 0 Will. IV. c. 41 (usury), 51(5. 

6 & 7 Will. IV. c. 19 (Durham), 115. 

6 & 7 Will. IV. c. 71 (commutation of tithes), 401, 402. 

6 & 7 Will. IV. c. 115 (inclosuro of common fields), 378. 

7 Will. IV. & 1 Viet. c. 26 (wills), 246, 256, 348, 350, 

389, 423. 

s. 2 (rt*]>oal of old statutes), 
155, 389, 442. 

h. 3 (property dovisable), 27, 
155, 246, 327, 389, 423, 
440, 442, 586. 
hk. 4, 5 (copyholds), 442. 
h. 6 ( i »stato pur autre vie), 
27, 389, 423. 
s. 7 (minors), 154. 
s. 9 (execution and attesta- 
tion), 246, 442. 
k. 10 (execution of appoint- 
ments), 348. 

ss. 14 — 17 (witnesses), 249. 
hk. 18, 20, 21 ( 1 -evocation), 

250, 251. 

s. 23 (subsequent disposition), 

251. 

s. 24 (will to speak from 
death of testator), 232. 
s. 25 (residuary devise), 252. 
s. 26 (general do«fise), 473. 
s. 27 (general devise an exer- 
cise of general power), 
351 . 

s. 28 (devise without words 
of limitation), 25, 256. 
s. 29 (death without issue), 
257. 

ss. 30, 31 (estates of trus- 
tees), 259. 

s. 32 (estate tail, lapse), 253. 
s. 33 (devise to issue, lapse), 
253. 

7 Will. IV. & 1 Viet. c. 28 (mortgagees), 549, 553. 
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Syi T^ cited * 

7 Will. IV. & 1 Viet. c. 69 (tithe commutation), 401. 

1 & 2 Viet. c. 20 (Queen Anne’s bounty), 533. 

1 & 2 Viet. c. 64 (tithes), 401, 402. 

1 & 2 Viet. c. 69 (trust estates), 206. 

1 & 2 Viet. c. 92 (Record Office), 665. 

1 & 2 Viet. c. 100 (benefices), 120. 

1 & 2 Viet. c. 110 (j udgment debts, insolvency), 81, 109, 

1 10, 1 1 1 , 1 14, 1 18, 205, 344, 428, 473. 

2 & 3 Viet. c. 11 (judgments, <&e.), 109, 110, 111, 115, 

116, 117, 205, 429, 474. 

& 3 Viet. e. 37 (interest), 516. 

& 3 Viet. c. 60 (mortgage to pay dobts, infants), 47, 

90, 367. 

& 3 Viet. c. 62 tithes), 401, 402. 

& 4 Viet. e. 15 tithes), 401. 

& 4 Viet. c. 31 inclosuro), 376, 378. 

& 4 Vic-t. e. 55 (druining, now repealed), 40. 

& 4 Viet. e. 82 (judgments), 110, 111. 

& 4 Viet. e. 113 (spirit uul persons), 399. 

& 5 Viet. c. 21 (alndishing leu so for u year), 216, 223, 

231 631. 

& 5 Viet. e. 35 (copyholds)’ 160, 433, 134, 436, 437, 

438, 439, 440, 442, 443. 

& 5 Viet. e. 38 (suites for schools), 98, 99. 

Viet. e. 7 (tithes), 401. 

& 6 Viet. e. 32 (fines and recoveries in Wales and 

< ’he shire), 565. 

& 6 Viet. c. 54 (tithes), 401. 

& 6 Viet. e. 116 (insolvency), 118. 

& 7 Viet. c. 23 (copyholds), 434. 

& 7 Viet. c. 73 (solicitor’s bills), 236. 

6 & 7 Viet. c. 85 (interested witnesses), 249. 

7 & 8 Viet. c. 37 (sites for schools), 98, 99. 

7 & 8 Viet. e. 55 (copyholds), 434. 

7 & 8 Viet. e. 66 (abens), 87, 88. 

7 & 8 Viet. c. 70 (transfer of property, now repealed), 

171, 172, 216, 231. 
s. 2 (conveyance by deed), 216. 
s. 3 (partition, exchange, and assign- 
ment by deed), 129, 168, 472. 
s. 4 (leases and surrenders by deed), 
293, 458, 489. 

s. 5 (alienation of possibilities), 366. 
s. 6 (the words grant and exchange), 533. 
s. 7 (feoffment), 89. 
s. 8 (contingent remainders), 312, 328, 
331. 

s. 11 (indenting deeds), 182. 
s. 12 (merger of reversion on a lease), 
298. 

s. 13 (time of commencement), 216. 

7 & 8 Viet. c. 96 (insolvency), 118. 

8 & 9 Viet. c. 18 (lands clauses consolidation), 533. 

Y Y 


W.K.P. 
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Statutes cited ; ^ 

8 & 8 Viet. c. 56 (draining), 40. 

8 & 9 Viet. c. 99 (tenants of crown lands), 298, 466. 

8 & 9 Viet. c. 106 (amending law of real property), 171, 

172, 231, 298, 331, 333. 
s. 1 contingent remainders), 312. 
s. 2 grant), 217, 289. 
s. 3 deed), 129, 159, 168, 178, 183, 
293,300,457,458,472,477, 489. 
s. 4 (feoffment, &c.), 89, 178, 533. 
s. 5 (indenture), 182. 
h. 6 (possibilities), 327, 366. 

8. 7 (married women), 279. 

s. 8 (contingent remainders), 328, 331 . 

s. 9 (reversion on lease), 299. 

H & 9 Viet. c. 112 (satisfied terms), 494, 495. 

8 & 9 Viet. c. 118 (Inclosure Act), 169, 376, 377, 378. 

8 & 9 Viet. c. 119 conveyances), 235, 238. 

8 A 9 Viet. c. 124 leases}. 235. 238. 



10 & 11 Viet. e. 102 (bankruptcy and insolvency), 110, 

118 . 


10 & 11 Viet. c. 104 (tithes), 401. 

10 & 11 Viet. c. Ill (inclosure), 169, 376, 378. 

11 & 12 Viet. c. 70 (proclamations of fines), 71. 

11 & 12 Yict. c. 87 (infant heirs), 90, 367. 

11 A' 12 Viet. c. 99 (inelosure), 169, 376, 377, 378. 

11 & 12 A r iet. c. 119 (draining), 41. 

12 & 13 Viet. e. 26 (leasing), 354, 355, 356. 

12 & 13 Viet. e. 49 (sites for schools), 98. 

12 & 13 Viet. e. 83 (inelosure), 169, 376, 377, 378. 

12 & 13 Viet. e. 89 (treasury commissioners), 115. 

12 & 13 Viet. e. 100 (drainage), 41. 

12 & 13 Viet, c, 106 (bankruptcy), 344, 430. 

13 & 14 Viet, ci 17 (leasing), 334, 355, 356. 

13 & 14 Viet. c. 21 (interpretation), 540. 

13 & 14 Viet. e. 28 (religious and educational trusts), 207. 
13 & 14 Viet. c. 31 (draining), 41. 

13 & 14 Viet. c. 56 (interest), 516. 

13 & 14 Viet. c. 60 (trustees), 47, 90, 157, 169, 199, 206, 

207, 368, 433. 

13 & 14 Viet. c. 97 (stamps), 181, 217, 230, 289. 

14 & 15 Viet. c. 24 (sites for schools), 98. 

14 & 15 Viet. c. 25 (emblements, distress, &c.), 38, 294. 
14 & 13 Viet. c. 53 enclosure, tithes), 377, 401, 434. 

14 & 15 Viet. c. 83 Lords Justices), 110. 

14 & 15 Viet. c. 99 ’evidence), 249. 

15 & 16 Viet. c. 24 Wills Act Amendment), 247. 

15 & 16 Viet. c. 48 lunatics), 90. 

15 * 16 Viet. c. 49 sites for schools), 98. 
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Statutes cited : 

15 & 16 Viet. c. 51 (copyhold enfranchisement), 434, 435, 

436 

15 & 16 Viet. c. 55 (trustees), 47, 90, 200, 368, 

15 & 16 Viet. c. 76 (common law amendment), 294, 295, 

416, 505. 

15 & 16 Viet. c. 79 inclosures), 169, 376, 377, 378. 

15 & 16 Viet. c. 86 chancery amendment), 509, 

16 & 17 Viet. c. 51 succession duty), 335, 336, 337, 360* 
16 & 17 Viet. c. 70 (idiots and lunatics), 90, 443, 444, 481, 
16 & 17 Viet. c. 83 (witnesses), 249. 

16 & 17 Viet. c. 107 (crown bonds), 116. 

16 & 17 Viet. c. 124 (copyholds, inclosures, tithes), 401. 

16 & 17 Viet. c. 137 (charity commissioners), 97, 98, 207. 

17 & 18 Viet. c. 75 (alienation by married women), 280. 
17 & 18 Viet. c. 83 stamps), 390. 

17 & 18 Viet. c. 90 usury law repeal), 384, 516. 

17 & 18 Viet. c. 97 inclosures), 169, 376, 377, 378, 392. 
17 & 18 Viet. c. 112 (literary and scientific institutions), 

99 207. 

17 & 18 Viet. c. 113 (mortgage debts), 520. 

1 7 & 18 Viet. c. 1 25 (common law procedure), 211,212, 229. 

18 & 19 Viet. c. 13 (estate of idiots and lunatics), 90. 

18 & 19 Viet, c. 15 (purchasers* protection), 110. 

ss, 2, 3 (palatine courts), 114. 
ss. 4, 5 (notice to purchaser), 111. 
s. 6 (registration of judgments). 111. 
s. 10 (orders in bankruptcy), 111. 
s. 11 (mortgages), 518. 
ss. 12, 14 (annuities), 384. 

18 & 19 Viet. c. 43 (settlements on infants), 89, 90, 350. 

18 & 19 Viet. c. 124 (charity commissioners), 97, 98, 101, 

207. 

19 & 20 Viet. c. 9 (drainage), 41, 42. 

19 & 20 Viet. c. 47 (joint-stock companies), 102, 533. 

19 & 20 Viet. c. 97 (Mercantile Daw Amendment Act), 

474, 552. 

19 & 20 Viet. c. 108, s. 73 (acknowledgment of deeds by 

married women), 279. 

19 & 20 Viet. c. 120 (leases and sales of settled estates, 

now repealed), 34, 35, 48. 
s. 11 (sale of timber), 31. 
s. 35 (repeat of former Acts), 79, 277. 
ss. 44, 46 (commencement of Act), 34. 

20 & 21 Viet. c. 14 (joint-stock companies), 102. 

20 & 21 Viet. c. 31 (inclosures), 169, 377, 378. 

20 & 21 Viet. c. 77 (Court of Probate), 11, 249, 250. 

21 & 22 Viet* c. 27 (Chancery Amendment Act), 31, 213. 
21 & 22 Viet. c. 45 (county of Durham), 115. 

21 & 22 Viet. c. 53 (inclosure, tithes), 169, 377, 401, 434. 
21 & 22 Viet. c. 60 (joint-stock companies), 102. 

21 & 22 Viet. c. 77 (settled estates), 34, 48. 

21 & 22 Viet. c» 64 (commutation of 'manorial rights), 

434, 435, 436. 

Y Y 2 
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Statutes Vi c t. c. 95 (Court of Probate), 11, 249. 

22 Vict. c. 27 (literary institutions), 99. 

22 & 23 Vict. c. 35 (property amendment and relief of 

trustees), 261. 

ss. 1, 2 (effect of licence), 466, 467. 
s. 3 (severance of reversion), 468. 

«. 4 (relief against forfeiture), 469. 
s. 5 (relief to be recorded on lease), 
469. 

s. 6 (Court to grant relief once only), 

a i*t\ 


rs. 7, 8 (insurance against fire), 469. 
s. 10 (rent-charge), 391. 
s. 11 (judgments), 125. 
s. 12 (powers), 347. 
s. 13 (purchase - money, mistaken 
payment), 357. 
h. 14 (trustees of wills), 261. 
s. 15 (trustees), 262. 
s. 16 (executors, pow r or to raise mo- 
ney), 262. 

s. 17 (purchasers and mortgagees), 262. 
ss. 19, 20 (inheritance, descent), 11, 
123, 125, 127, 135. 

8. 21 (assignment of personalty), 225. 
s. 22 (index of crown debtors), 116. 
s. 23 (payment of mortgage or pur- 
chase-money), 548. 
s. 27 (liability of executors for rents, 
&c.), 473. 

s. 28 (exoneration of executors from 
rent-charges, &c.), 392. 

22 & 23 Vict. c. 43, ss. 10, 11 (Inelosuro acts amend- 

ment, partition), 169, 377. 

23 & 24 Vict. c. 38 (property amendment), 110, 112. 

s. 1 (judgments), 112, 205, 429. 
s. 2 (writs of execution to be regis- 
tered), 112, 205. 
s. 6 (restriction of waiver), 467. 
s. 7 (usos, scintilla juris), 343. 

23 & 24 Vict. c. 53 (Du&e of Cornwall), 549. 

23 & 24 Vict. c. 81 (completing proceedings under Tithe 

commutation acts), 377, 434. 

23 & 24 Vict. c. 83 (infants’ settlements), 89. 

23 & 24 Vict. c. 93 (commutation of tithes), 401. 

23 & 24 Vict. c. 115, s. 1 (crown bonds, &c.), 116. 

s. 2 (entering satisfaction on judg- 
ment), 110, 

23 & 24 Vict. c. 124, ss. 35, 39 (purchase of reversion of 

leaseholds), 481, 482. 

23 & 24 Vict. c. 126 (law and oauity), 207, 295. 

ss. 26, 27 (dower), 287. 

23 & 24 Vict. c. 134 (Homan Catholic charities), 29, 93. 
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Statutes cited : 

23 & 24 Viet, c, 136 (charities), 97. 

s. 16 (majority of trustees, power 
of, to sell, &e.), 98. 

23 & 24 Viet. c. 143 (power of sale, &c.), 337, 510. 

ss. 8, 9 (renewal of leases and rais- 
ing money), 337, 481. 
s. 10 (consent to sule, &c.), 357. 
s. 27 (power to appoint now trus- 
tees), 208. 

s. 28 (death of trustee of will in 
lifetime of testator), 208. 
s. 29 (trustees* receipts good dis- 
charges), 518. 

s. 32 (nogutivo declaration in settle- 
ments), 357, 510. 

s. 34 (extent of the Act), 208, 357, 
481, 510. 

24 Viet. c. 9 (conveyance of land to charitable uses), 93. 

s. 1 (reservation of rent, &c.). 94. 
ss. 2 — 5 (separate deed; Enrolment), 94, 96. 
24 & 25 Viet. c. 62 (limitation as to crown suits), 549. 

s 2 (I hike of Cornwall, limitations 
«8 to suits by), 549. 

24 & 25 Viet. c. 91, s. 31 (stamps), 181. 

24 & 25 Viet. e. 95 (repeal of criminal statutes', 156. 

24 & 25 Viet. c. 96, s. 28 (destruction, Ac. of title deeds), 

181. 

24 & 25 Viet. c. 100 (attainder), 156. 

24 & 25 Viet. c. 133 (draining), 377. 

24 & 25 Viet. c. 134 (bankruptcy), 430. 

25 Viet. c. 17 (charities), 95, 

25 & 26 Viet. c. 53 (title and conveyance of roal estates), 

568. 

25 & 26 Viet. c. 67 (declaration of title), 567. 

25 & 26 Viet. c. 73 (inclosure commissioners), 377, 434, 
25 & 26 Viet. c. 86 (lunatics), 90. 

25 & 26 Viet. c. 89 (joint-stock, companies), 102. 

25 & 26 Viet. c. 108 (sale, minerals), 358. 

25 & 26 Viet. c. 112 (charity commission), 97, 207. 

26 & 27 Viet. c. 106 (charities), 96. 

27 Viet. c. 13 (charities), 95, 96, 97. 

27 & 28 Viet. c. 45 (settled estates), 34 , 48. 

27 & 28 Viet. c. 112 (judgments), 81, 112, 113, 205, 344, 

429, 494, 518. 

27 & 28 Viet. c. 114 (improvement of land), 41, 42, 43. 

28 & 29 Viet. c. 73 (naval pay and pensions), 120. 

28 & 29 Viet. c. 96 (stamps), 230. 

28 & 29 Viet. c. 99 (county courts), 195, 207. 509. 

28 & 29 Viet. c. 104 (crown suits), 116, 117. 

28 & 29 Viet. c. 122 (simony), 399. 

29 & 30 Viet. c. 57 (inrolment of charity deods), 97. 

29 & 30 Viet. c. 122 (metropolitan commons), 377. 

30 & 31 Viet. c. 47 (Us pendens), 117. 
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Statutes cited : 

30 & 31 Viet. c. 48 (auctions of estates), 202. 

30 & 31 Viet. c. 69 (mortgage debts), 521. 

30 & 31 Viet. c. 87 (Court of Chancery), 90. 

30 & 31 Viet. e. 131 companies), 102. 

30 & 31 Viet. c. 142 county courts), 195, 203, 509. 

30 & 31 Viet. c. 143 expiring laws continuance), 434. 

31 Viet. c. 4 (sales of reversions), 559. 

31 & 32 Viet. c. 40 (partition), 169. 

31 & 32 Viet. c. 44 (sites of buildings for religious pur- 
poses), 99, 100. 
s. 3 (inrolment of deed), 97. 

31 & 32 Viet. c. 54 judgments), 114. 

31 & 32 Viet. c. 89 commons), 377, 434. 

32 & 33 Viet. c. 36 burial grounds^, 207. 

32 & 33 Viet. c. 46 specialty and simple contract debts), 

107, 204. 

32 & 33 Viet. c. 56 (ondowed schools), 98. 

32 & 33 Viet. c. 71 (bankruptcy), 344, 393, 430, 474. 

32 & 33 Viet. e. 83 (Insolvency Court), 567. 

32 & 33 Viet. c. 107 (inclosure), 377. 

32 & 33 Viet. c. 110 (charities), 97, 98, 207. 

33 Viet. c. 14 (naturalization), 87, 89, 198, 199. 

33 & 31 Viet. c. 23 (abolition of attainders), 30, 80, 91, 

156, 199. 

33 & 34 Viet. c. 28 (attorneys’ and solicitors’ remunera- 
tion), 238, 526. 

33 & 34 Viet. e. 34 (trust funds), 101. 

33 & 34 Viet. c. 35 (apportionment), 40. 

33 & 34 Viet. e. 44 (stamps), 460. 

33 & 34 A'ict. c. 56 (limited owners’ residences), 43. 

33 & 34 Viet. c. 93 (marriod women's property), 270, 271, 

447 479. 

33 & 34 Viet. e. 97 (stamps), 181, 201, 202, 207, 211, 

217, 229, 231, 390, 396, 440, 460, 
472, 500, 519, 526, 533, 560. 

33 & 34 Viet. c. 99 (stamps repeal), 217, 229, 230, 390. 

33 & 34 Viet. c. 102 (naturalization), 89. 

34 Viet. c. 13, s. 4 (exemption from mortmain acts), 100. 

bs. 5, 6 (inrolment, limitation of gift), 10<>. 
34 & 35 Viet. c. 79 (lodgers’ goods protection), 294. 

34 & 35 Viet. c. 84 (limited owners* resiliences act 

amendment), 42. 
s. 3 (improvements), 42. 

35 & 30 Viet. c. 24 (charitable trustees incorporation), 

101, 208. 

s. 13 (inrolment), 97. 

35 & 36 Viet. c. 39 (naturalization), 89. 

35 & 36 Viet. c. 50 (railway rolling stock protection), 

294. 

36 Viet. c. 19 (inclosures), 377. 

36 & 37_Vict. c. 42 (tithes of market gardens), 401. 

36 & 37 Viet. c. 50 (sites for places of worship and 

burial), 99. 
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Statutes cited : 

36 A 37 Viet. c. 66 (Supreme Court of Judicature Act, 

1873), 31, 33, 116, 203, 206, 213, 
287, 490, 606. 

s. 16 (transfer of jurisdiction), 70, 72, 
76, 92, 94, 100, 168, 169, 191, 
221, 243. 

ss. 16-19 (jurisdiction), 213. 

*.17 (transfer of jurisdiction), 168, 
191. 

s. 18 ( transfer of jurisdiction), 191. 
s. 24 (law and equity to be concur- 
rently administered), 213,214, 
216. 

*. 26, sub- sect. 2 express trust), 561. 
sub- sect. 3 waste), 33. 
sub-soct. 4 merger), 490. 
sub- sect. 5 mortgagor may sue 

in his own name), 
605. 

sub-sect. 7 (time not essence of 

contract), 203. 

sub-sect. 8 (injunctions), 31, 

215. 

sub-sect. 11 (rules of oquity to 

provuil), 191. 

s. 34, sub-sect. 3 (Chancery Division), 

129, 193, 215, 606. 
s. 77 (officers and offices), 70, 72, 75, 
92, 94, 100, 221. 

30 A 37 Viet. c. 87 (endowed schr>ols), 98. 

37 A 38 Viet. c. 33 (settled estates), 34, 4S. 

37 A 38 Viet. c. 57 (limitations), 553, 554. 

37 & 38 Viet. c. 78 (Vendor anil Purchaser Act, 1874), 

264 , 441, 523, 560. 
s. 1 (forty yeurs* title), 640. 
s. 2 (lessor's title, recitals, title deeds, 
Ac.), 541, 560, 571. 
s. 4 (conveyance of legal estate), 
507*. 

s. 5 (bare trust estate, now repealed), 
141. 

s. 6 (married woman, bare trustee), 
141, 280, 441. 

s. 7 (tacking, now repealed), 523. 
s. 8 (registration of wills), 264. 

37 A 38 Viet. c. 83 (Supreme Court of Judicature Com- 
mencement Act, 1874), 31, 33, 115, 
168, 170, 191, 490. 

37 A 38 Viet. c. 87 (endowed schools), 98. 

37 A 38 Viet. c. 96 (statute law revision), 216, 223. 

38 A 39 Viet. c. 77 (Supreme Court of Judicature Act, 

1875), 213. 

s. 7 (idiots and lunatics), 90, 206, 
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Statutes cited : 

38 & 39 Viet. c. 77, s. 10 (deceased insolvents, repeal of 

stat. 36 & 37 Viet. c. 66, s. 25, 
sub-sect 1) 203 

38 & 39 Viet. c. 87 (Land Transfer Act, 1875), 141, 

568. 

s. 48 (repeal and amended re-enact- 
ment of stat. 37 & 38 Viet, 
c. 78, s. 5), 141. 

s. 129 (repeal of stat. 37 & 38 Viet, 
c. 78, s. 7), 523. 

38 & 39 Viet. c. 92 (agricultural holdings), 455, 457, 482, 

485. 

39 & 40 Viet. c. 17 (partition), 169. 

39 & 40 Viet. c. 30 (settled estates), 34, 48. 

39 & 40 Viet. c. 37 (crown rights), 549. 

39 & 40 Viet. c. 56 (commons), 169, 377, 378. 

39 & 40 Viet. c. 59 (appellate jurisdiction), 213. 

39 & 40 Viet. c. 74 (agricultural holdings), 455, 482. 

40 Viet. c. 9 (Judicature Act, 1877), 213. 

40 Viet. c. 13 (stamps), 396. 

40 & 41 Viet. c. 18 {settled estates), 35, 48, 91. 

s. 4 (leases), 28. 

ss. 4-15 (powers of leasing), 35. 

8. 16 (sale of timber), 31, 48. 
s. 17 (costs of proceedings for protec- 
tion of estate), 55. 

ss. 18-37 (consideration for land sold 
for building, &c.), 48. 
s. 34 (sales), 48. 
s. 38 (exercise of powers), 48. 
ss. 44, 46 (leases by tenant for life), 
34, 79, 277, 287. 
s. 47 (demiso by husband), 34. 
s. 48 execution of counterpart), 34. 
s. 57 date of settlement), 34. 
s. 58 repeal), 34. 

40 & 41 Viet. c. 31 (water supply), 43. 

40 & 41 Viet. c. 33 (contingent remainders), 320, 331, 

365, 371, 448. 

40 & 41 Viet, c, 34 (exoneration of charges), 197, 521. 

41 Viet. c. 23 (acknowledgment, Ireland), 280. 

41 & 42 Viet. c. 42 (tithes), 401. 

41 & 42 Viet. c. 56 (commons), 377. 

41 & 42 Viet. c. 71 (metropolitan commons), 377. 

42 & 43 Viet. c. 37 inclosure), 378. 

42 & 43 Viet. c. 59 outlawry), 29. 

42 & 43 Viet. c. 78 judicature Act, 1879), 70, 72, 75, 92, 

04, 100, 213, 221, 565. 

44 Viet, c.^ 12, 8. 41 (cesser of duties), 335. 

44 & 45 Viet. c. 41 (Conveyancing and Law of Property 

Act, 1881), 171, 240, 381, 387, 422, 
464, 470, 478, 496, 503, 542, 546, 
560, 562, 571, 579, 580, 582. 



INDEX. 


697 


Statutes cited : 

44 & 45 Yict. c. 41, 8 . 1 (commencement, extent), 226, 

517, 528, 564. 

s. 2 (interpretation), 514, 537, 547, 
580. 

s. 3 (contracts for sale), 543, 560. 
s. 4 (completion of contract after 
death), 263. 

s. 5 (discharge of incumbrances on 
sale), 547. 

h. 6 (genoral words), 240, 241, 382, 
574, diOy 5 j9. 

s. 7 (covenants for title), 240, 241, 
536, 537, 538, 539, 581. 
s. 9 (production, &c. of title deoda), 
562, 503. 

s. 10 (leases), 296, 464, 465. 
s. 1 1 (covenants to inn with ro ver- 
sion), 464. 

s. 12 (apportionment on novorauco), 
468. 

s. 13 (sub-demise), 546. 

s. 14 (forfeiture), 465, 469, 470. 

s. 15 (mortgages), 519. 

s. 1 7 (consolidation of mortgage*), 528. 

h. 18 (leases), 503, 504. 

8. 19 (powers of mortgagee), 51 1 , 514. 
s. 20 (exercise of ]»ower of sale), 511. 
s. 21 ^conveyance by mortgagee), 51 1 , 
512. * 

s. 24 (receiver), 511. 

8. 25 (action respecting mortgage), 
509. 

s. 30 (trust and mortgage estutoH on 
death), 142, 165, 199, 263, 507. 
h. 31 (new trustee), 208, 209. 
s. 32 (retirement of trustee), 210 
s. 33 (powers of new trustee)* 207. 
s. 34 (vesting estate in new trustee), 
210 , 211 . 

8. 36 (trustees’ receipts), 549. 
h. 39 (married women), 269. 
s. 41 (infant owner in fee simple), 91, 
154. 

s. 42 (management during minority), 
154. 

s. 44 (rentcharges, &c.), 387. 
s. 45 (redemption of quit rents), 154, 
431. 

s. 49 words in deeds of grant), 242. 
s. 50 conveyance to self), 226, 273. 
s. 51 words of limitation), 175, 192, 
* 196, 241, 258. 

s. 52 (powers simply collateral), 360. 
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Statutes citod i 

44 & 45 Viet. c. 41, s. 51 (receipt in deed), 229, 241. 

s. 55 (receipt in or on deed), 229. 
s. 59 (covenants to bind heirs), 104, 
534, 536. 

s. 60 (covenant with two or more 
jointly), 536. 

s. 61 (advance on joint account), 517, 
518. 

s. 63 (all the estate), 240, 241, >574, 
575, 580. 

s. 61 (construction of implied cove- 
nants), 536. 

s. 65 (long terms), 496, 497. 
s. 71 (repeals), 208, 235, 496, 510, 
548. 

44 & 45 Yict. c. 44 (Solicitors’ Remuneration Act, 1881), 

238 239 5‘>6 

44 & 45 Viet. c. 68 (Judicature Act, 1881), 213. 

45 & 46 Yict. c. 38 (Settled Land Act, 1882), 35, 43, 49, 

55, 356, 358. 
s. 1 (short title), 354. 

Bub-Boct. 3 (Act not to extend to 
Scotland), 35. 
s. 2 (definitions), 49. 

sub-wocts. 5, 10 (definitions), 202. 
Rub-sect. 9 (definitions), 32, 49. 
s. 3 (sale, &c.), 49, 169, 436. 
s. 4 (regulations respecting sale, &c.), 
52. 

s. 6 (leases), 32, 35. 

8. 7, sub-sect. 1 (leases), 36. 

sub-sects. 2, 3, 4 (leases), 36. 
s. 8 (building and mining leases), 36. 
s. 9 (mining leases), 36. 
s. 10, sub-sects. 1, 2 (variation of 
building and mining lease, 
36, 3 i • 

s. 11 mining rent), 37. 
s. 12 special powers), 38. 
s. 14 copyholds), 419. 
s. 15 mansion and park), 35, 49. 
s. 17, sub-sects. 1, 2 (surface and 
minerals), 359. 

s. 20 (convej’ance), 169, 367, 436. 

sub-sects. 1, 2 (conveyance), 53. 
8. 21 (investment, &c.), 32, 49. 

(iii.) (improvement, 43. 
s. 22, sub-sect. 1 (investments), 51. 
sub-sect. 2 (investments), 51. 
sub-sects. 3-7 (investments), 52. 
s. 25 (improvements), 43. 

sub-sects. 1, 2, 3 (drainage), 44,* 

45. 
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Statutes cited : 

45 & 46 Yict. c. 38, s. 27 (concurrence in improvements), 

46. 

s. 28, sub-sects. 1 — 5 (tenant for life), 

4C; 

s. 26 (execution and repair of im- 
provements), 32. 

s. 30 (Improvement of Land Act, 
1864), 43. 

s. 32 (application of monoy), 48. 
s. 33 (application of money), 48. 

8. 35. sub-sects. 1, 2 (tiintior), 32. 

8. 36 (settled land), 55. 
s. 45 (notice to trustees), 35, 52. 
s. 47 (payment of costs), 55. 
s. 48 (Land Commissioners), 42, 166, 
377, 391, 435. 
s. 50 (powers), 361. 
s. 53 (tenant for life trustee), 52. 

8. 57 (additional powers by settle- 
ment), 37. 

s. 58 (liraitod owners), 277. 

sub-sect. 1 (Limited owners), 54, 
79. 

s. 59 (infant tenant for life), 91. 
s. 60 i tenant for life, infant), 55, 91. 
b. 61 (married woman), 280, 281. 
s. 62 (tenant for life, lunatic), 90. 
s. 64 ( refusals), 55, 358, 481. 
s. 65, suo-sect. 10 (term of lease), 35. 
45 & 46 Yict. c. 39 (Conveyancing Act, 1882), 361. 

s. 2 (commencement) , 1 17,1 18,566,567. 
s. 6 (powers), 361. 

s. 7 (acknowledgment of deeds), 280, 
566. 

s. 10 ’executory limitations), 370. 
s. 1 i long terms), 498. 

8. 12 ^mortgages), 519. 

45 & 46 Viet. c. 75 ( Married Women’s Property Act, 

1882), 91, 266, 270, 278, 450. 
s. 1, sub-Hect. 1 (feme sole), 441, 480. 
s. 2 (feme Hole), 441, 480. 
s. 5 (feme sole), 266, 441, 4t0. 
s. 19 (saving of existing settlements), 
120, 269. 


s. 22 (repeal), 270. 

s. 25 (commencement), 270. 

46 & 47 Viet. c. 49 (Statute Law Kevision Act, 1883), 

212, 213, 287, 505. 


46 & 47 Yict c. 32 (Bankruptcy Act, 1883). 

s. 20 (adjudication), 118, 206, 474, 
a. 42 (distraint for rent), 344. 


s. 44 


' propertv divisible amongst cre- 
ditors), 118, 206, 474. 
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Statutes cited : 

46 & 47 Viet. c. 52, s. 50, sub-sect. 4 (realization of pro- 
perty), 430. 

s. 52 (sequestration of ecclesiastical 
Denefice), 120. 

s. 53 (pay, or salary), 121. 

* s. 54 (vesting and transfer of pro- 
perty), 118, 474. 

s. 55 (disclaimer of onerous property),’ 
392. 


sub-sects. 1 — 7 (disclaimer of 
onerous property), 393, 475 
—477. 

s. 56 (powers of trustee), 344. 

sub-sect. 5 (powors of trustee), 
81, 429. 

s. 121 (small bankruptcies), 475, 476. 
s. 125 (administration of insolvent 
estate), 107, 142, 204, 263. 
s. 1*46, sub-sect. 1 (writ of elegit), 108. 
s. 147 (bankrupt trustee), 206. 
s. 168 (interpretation), 118, 206. 
s. 169 (repeal), 474. 

46 & 47 Viet. c. 61 (Agricultural Holdings Act, 1883), 

483. 


s. 1 (compensation for improvements), 
483. 


s. 2 (improvements executed before 
commencement of Act), 483. 
s. 3 (consent of landlord as to im- 
provements), 483. 

e. 4 (notice to landlord as to improve- 
ments), 484, 485. 
s. 5 (contracts of tenancy), 484. 
s. 8 (compensation settled by refer- 
ence), 483., 

ss. 9 —22 (referees, umpires, submis- 
sion), 483. 

s. 22 (submission), 483. 
s. 23 (appeal to County Court), 483. 
ss. 29 — 32 (charge of tenants' com- 
pensation), 485. 
s. 33 (notice to quit), 456. 
s. 34 (fixtures), 486. 
s. 41 (resumption for improvements), 
457. 


ss. 44 — 52 (distress), 486. 
ss. 44 — 55 (distress and general pro- 
visions), 294. 

s. 53 (commencement), 483. 
s. 54 (holdings to which Act applies), 
457, 483. 

s. 55 'avoidance of agreement incon- 
sistent with Act), 484. 
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Statutes cited : 


46 & 47 Viet, c.61, s. 57 (compensation), 485. 

s. 59 (improvements by tenant about 
to quit), 484. 

s. 61 (interpretation), 483, 484. 
s. 62 (repeal), 455. 

47 & 48 Viet. c. 18 (Settled Iiand Act, 1884), 34. 

s. 4 (fine on a lease to be capital 
money), 37. 

s. 5 (notice as to sale, &o.), 33, 52. 
s. 8 (curtesy), 277. 

47 & 48 Viet. c. 53 (expiring laws continuance), 377, 

434. 


47 & 48 Viet. c. 54 (Yorkshire Registries Act, 1884), 231, 

243. 


s. 2 (commencement), 523. 
s. 4 (assurances and wills), 232. 
s. 7 (memorandum of lien or charge), 
523. 

s. 1 1 (notices of wills not proved), 
232, 265. 

s. 12 (affidavit of intestacy), 232, 265, 
525. 

s. 14 (priority of assurances and wills), 
232, 265. 

s, 1 5 (registration to bo actual notice), 
o2o . 

a. 1 0 (legal estate and tacking), 525. 
8s. 20- -23 (official searches and certi- 
fied copies', 565. 

8. 31 (offieos), 565. 
s. 51 (repeal), 265. 

47 & 48 Viet. c. 61 (Judicature Act, 1884), 213. 

47 & 48 Viet. c. 71 (Intestates Kstatos Act, 1884), 157. 

s. 4 (escheat of real estate), 198, 374. 
s. 7 (definition of iutestacy), 198. 


Statutes, merchant and staple, 113. 

Steward of manor, 438. 

Stops, none in deeds, 234. 

Subinfeudation, 61, 84. 

Succession, definition of the term, 336. 

duty, 335, 336, 359. 

Successor, 336. 

Sufferance, tenant by, 455. 

Suit of Court, 150, 152, 155, 157, 430. 
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Supreme Court of Judicature Acts (see stats. 36 & 37 Viet, 
c. 66, 38 & 39 Viet. e. 77, 44 & 45 Viet. c. 68, and 47 & 48 
Viet. c. 61). 

Surrender of life interest, 331. 

of copyholds, 427, 437, 439, 444, 445, 446, 449, 649. 
nature of surrenderee’s right, 440. 
of copyholds of a married woman, 440, 441. 
of a term of years, 488, 489, 491. 
in law, 480. 

of mortgaged estate, 507, n. 

Survivors of joint tenants entitled to the whole, 163. 

of copyhold joint tenants do not require fresh ad- 
mittance, 433. 


T. 

Table of descent, explanation of, 1 36. 

Tacking, 523, 529. 

Tail, estate, 57, 58, 65, 66, 75, 76, 82, 175, 196, 229, 253, 255, 
258, 307, 308, 370. 
derivation of word, 65. 

inrohnent of disentailing deeds, 70, n., 72, 74. 
destruction of entails, 66. ^ 

quasi entail, 82. 

constructive estate, in a will, 257. 

bar of estate, 68, 70, 74, 76, 78, 79, 427, 445. 

descent of estate, 80, 82, 130, 595. 

words in tail , in tail male y in tail female used in convey- 
ance of estate of inheritance, 175, 422. 
tenant in, after possibility of issue extinct, 76. 
tenant in, ex pravisiont. viri , 77. 
sale and exchange by tenant in tail, 80. 
equitable estate, 196. 
no lupse of on ostate, 253. 
joint tenants in, 162. 
estate not subject to merger, 330. 
in copyholds, 424, 430. 
oquitaolo, in copyholds, 445. 

Taltabum's case, 66. 

Tenant for life, 28, 30, 33, 34, 74 — (and see Life). 

conveyance by, 47, 367. 
sale or mortgage of his life interest, 47. 
improvements by, under Settled Land Act, 1882 • • 
43—46. 

to maintain improvements, 45. 
to insure buildings, 45. 
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Tenant not to cut timber planted as an improvement, 46. 
power of sale and exchange, 49. 

notice, 52. 

power of conveyance, 53, 
infant tenant for life, 54. 

persons having powers of, under Settled Land Act, 
1882 . . 54. 

equitable tenant for life, 201. 

costs of, in protecting estates, 55. 

in tail, 58— (ami see Tail). 

for life, feoffment by, 177. 

in dower, leases by, 286. 

in fee simple, 83 — (and see Fee Simple). 

in common, 107. 

of copyhold, 430. 

enfranchisement by, 430. 

at will, 417, 454. 

right of, to inspect court rolls, 438. 
by sufferance, 455. 

Tenants in capite , 145. 

Tenants’ improvements, 482. 
fixtures, 480. 

Tenements, 0, 7, 8, 8, n., 9, 17. 

Tenure of an ©state in fee simple, 143, 153. 
of an estate tail, 143. 
in burgage, 149. 
in villeiuige, 405. 

none of purely incorporeal hereditaments, 394. 
of copyholds, 430. 
by kmglit service, 149, 152. 

Tenures, feudal, introduction of, 3. 

Term of years, tenant for, 9, 29, 452, 454, 456, 461 — (and see 
Lease). 

long terms for securing money, 486. 

husband’s rights in his wife’s, 479. 

wife’s equitable interest in a term of years, 479. 

equity to a settlement, 479. 
attendant on the inheritance, 491, 492. 
mortgage for, 512. 
for securing portions, 488. 
attendant, by construction of law, 494. 
enlargement of long term into fee simple, 416, 497. 

Testatum, 227, 233, 247, 571, 581, G28, 630. 

Thellusson, Mr., will of, 372. 

Act, 372. 

* ‘ Things real, personal, or mixed,” 8, n. 

Tillage, 612, 621. 



704 


INDEX. 


Timber, 30, 31, 32, 33, 46, 78, 103. 
on copyhold lands, 418. 
on mortgaged lands, 511. 

Time, unity of, in joint tenancy, 162, 165. 

where not of essence of a contract, 202. 
within which an executory interest must arise, 368. 
limitod for making entry on court roll of disentailing 
deed, 445, n. 

limited by statutes of limitations, 493, 549, 552, 553. 

Tithes, 400, 613, G25. 

lay, 400, 552. 
conveyances of tithes, 401. 
distinct from the land, 401. 
commutation of, 401. 

.remedies for the recovery of a tithe rent-charge, 402. 
limitations of actions for, 552. 

Title, 530. 

covenants for, 240, 533, 535, 572, 682. 

now implied by statute in certain cases, 
535— 538. 

cases in which covenants for title are not now implied, 
538. 

covenants implied by statute may bo varied by deed, 539. 

documents of title dated bofore commencement of, 513. 

sixty years formerly required, 539, 540. 

reasons for requiring sixty years, 541. 

forty years now sufficient, 540. 

act for obtaining a declaration of, 567. 

act to facilitate proof of, 568. 

Ijand Titlos and Transfer Act (see stat. 38 & 39 Viet, 
c. 87). 

Title deeds, destruction, &e. of, 181, n. 

mortgage by deposit of, 514, 524, n. 
importance of possession of, 557. 
who entitled to custody of, 557, 558. 
in possession of mortgagee, 557, 559. 
covenant to produce, 560, 561. 
attested copies of, 545, 560. 
grant of, 573, u., 632. 

acknowledgment of right to produce, 561 — 563. 
undertaking for safe custody of, 564. 

Titles of honour are real property, 9, 402. 

Traders, debts of deceased, 105. 

Transfer of land, 568. 

of mortgages, 518, 519. 

of property, Act to simplify (see stat. 7 & 8 Yict. c. 76). 

TREASON, forfeiture for, 80, 91, 156, 156, n., 198. 

abolition of forfeiture, 30, 80, 91, 156, 198. 

Tribal Community, 404. 
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Trustee Act, 1830 . . 206. 

bare, 141, 199, n., 441. 
landlord, 483. 

Trustees made joint tenants, 164, 199. 

difference between the rights of trustee and cestui que 
trusty 193, n. 
failure of heirs of, 199. 

descent of estate of trustee, 142, 165, 199, 263. 

bankruptcy of, 205. 

retirement of trustee, 209. 

acts for appointing now, 206 — 208. 

statutory power to appoint new trustees, 208, 209. 

vesting of trust estute in new trustees, 206, 210. 

conveyance of trustoe's estate, 210. 

of charity property, 98, 207. 

incorporation of trustees of certain charities, 101. 
official trustee of charity lands, 98. 
stamps on appointment of now, 207, 211. 
where they may sell or mortgago to pay testator’s 
debts or legacies, 261. 
ostates of, under wills, 259. 

* to preserve contingent remainders, 332, 333. 
such trustees not now required, 331. 
declaration vesting land in future trustoos, 368. 
of cojiyholds, tenants to the lord, 445. 
mortgages to, 517. 

covenants by, on a sale, 535, 537, 538. 
receipts of, good discharges, 548. 

Trusts, 186, 190, 334. 

notice of a trust, 193, n. 
declarations of, stamp on, 201, n. 
in a will, 259. 

contingent remainders of trust estates, 334, 371. 

of copyholds, 444. 

for separate use, 120, 2G7, 268, 415. 

for alien, 198. 

limitation in cases of express, 550, 554. 
not abolished, 215. 

See also Equitable Estate. 


Turf, 31. 


U, V. 

Vendor, lien of, for unpaid purchase-money, 515, 521. 

covenants for title by a, 535, 572, 580, 632. _ 
and Purchaser Act, 1874 (see stat. 37 A 38 V iet. c# 78)# 
rights of vendors and purchasers on sales made after 
31st Dec. 1881 . . 542. 


Vested remainder, 301, 311. 

definition of, 302. 

See also Remainder. 


z z 
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Testing Orders, 368, 393. 

declaration vesting land in future trustees, 
368. 

Vicarages, advowsons of, 398. 

Vimae, 146. 

Village Communities, 5, n., 404. 

Villani, 146, 404. 

VlLLANUM SOCAGIUM, 408. 

Villeins regardant or in gross, 412, n. 

VlLLENAGE, VlLLENAGIUM, 28, 403, 404, n., 411. 

tenure in, 403. 

Drac ton’s account of, 407. 
privileged villonage, 408. 

tenants in, anciently in a different state from free- 
holders, 423. 

VlKGATA, 406, n., 612, n. 

Unborn persons, gifts to, 77, 323, 324, 323, 647. 

Underlease, 477, 478. 

mortgage by, 514. 
oontruct for sale of, 343. 
sale of, 544. 
contract to grant, 546. 

Unities of a joint tenancy, 162, 163. 

Voluntary conveyance, 102. 

Vouching to warranty, 69. 

User, immemorial, 534. 

-abandonment by non-, 337. 

Uses, 186, 188, 219, 220, n., 234, 339, 343, 363. 
explanation of, 188, 343. 

statuto of, does not apply to copy holds, 444. 

no use ujkjii a use, 191. 

conveyance to, 224, 223. 

doctrine of, applicable to wills, 259. 

springing and shifting, 321, 339, 342, 343, 364, n., 371, 

448. 

examples of, 340, 341, 343. 
power to ap]K»int a use, 345. 
to bar dower, 333, 632. 

Usury laws, repeal of the, 516. 

W. 

Waiver of breach of oovonant in a lease, 467. 

WALES, common appendant in, 620. 
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Wardship, 149. 

Warranty, 67, 69, 530. 

formerly implied by word give, 530. 
effect of express, 530. 
now ineffectual, 532. 

Waste, 30, 31, 32, 33, 78, 103, 621. 

committed in executing improvements under Settlod 
Land Act, 1882 . . 32. 
equitable, 33. 
by copyholder, 419. 
common appendant, 605. 
strips of, by the roadside, 379. 

Water, description of, 18. 

limitation of right to, 556. 

rights, passing on a convoyaneo, 574. 

Way, rights of, 380, 556, 574. 

Widow, dower of, 281, 285, 285, n. t 286, 546. 
freebench of, 450. 

Widowhood, estate during, 29. 

WIPE, separate property of , 120, 121, 266, 267, 268, 269, 273, 
275 n 445 449. 

Married Women’s Property Act, 1882 . . 266, 480. 

equitable estate, 267. 

equity to a settlement, 267, 479. 

bankrupt husband, 267, n. 
trusts for separate use enforced, 267. 
conveyance of separate property, 280. 
powers of, under Settled Land Act, 1882 . . 280. 
conveyance of her lands, 280. 

rights of, in her husband’s lands, 121, 281, 286, 4*J9, 450. 
appointment by, and to, 349. 
surrender of copyholds to use of, 440. 
copyholds which are wife’s separate property, 441, 450. 
surrender of wife’s copyholds, 441, 446, 447. 
husband’s interest in wife’s copyhold lands, 449. 
husband’s right in her term, 479. 
equitable interest in a term of years, 479. 

See also Married Woman. 

Will, tenant at, 417, 454. 

cannot bar an estate tail, 78. 
construction of, 25, 26, 254. 
ignorance of legal rules, 254, 260. 
alienation by, 85, 245. 
witnesses to, 246, 248, 348, 442. 

revocation of, 250, 251. , , oro 

of real estate, now speaks from testator s death, 
gift of estate tail by, 253, 255, 257, 258. 
gift of fee simple by, 255, 258. 







